ARGUED AND DETERMINED 


IN 


< 


THE SUPREME COURT OF ALABAMA 


DURING 


JANUARY TERM AND A PART OF JUNE TERM, 1858 


BY THE JUDGES. 


VOL. XXil. 








MONTGOMERY : 


PRINTED BY BRITTAN AND BLUE. 


1853. 














Exrerep according to act of Congress, in the year one thousand eight hundred 
and fifty-three, by the Judges of the Supreme Court, for the use of the State 
of Alabama, in the clerk’s office of the District Court of the Middle Division 
of the State of Alabama. 





OFFICERS OF THE SUPREME COURT, 
DURING THE TIME OF THESE DECISIONS. 


_ 


Hon. WM. P. CHILTON, Cuter Justice. 
Hon. DAVID G. LIGON, 
Hon. GEORGE GOLDTHW AITE, 
Hon. JOHN D. PHELAN, 
Hon. LYMAN GIBBONS. 


Associate Justices. 


M. A. BALDWIN, ArrorNEY GENERAL. 
THOMAS S. MAYS, CLERK. 











ERRATA. 

Tn Harrison’s Executors v. Cordle and Wife, page 459, last line, instead of “ Zi- 
gon, J., did not sit,” read “ Phelan, J., did not sit.” 

In Smith v. Causey, page 570, first line of the opinion, instead of “In cases of 
the one under consideration,” read “ In cases like the one,” ce. 

In Center v. P. & M. Bank et al., page 758, in the last sentence of the second 
paragraph, instead of the sentence printed, read ““ We have already seen that in 
ceases of this kind it is the subject matter, and not the parties to the suit, which 
is to be looked to on the question of notice ; and here it is identical.” 

Justices Ligon and Gibbons did not sit in any of the cases which were heard or 
tried before them in the courts below. 

Justice Goldthwaite did not sit in the case of Edgar v. McArn, having been of 
counsel before his election to the bench. 
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OF 


CASES ARGUED AND DETERMINED 


AT JANUARY TERM, 1853. 


BEN vs. THE STATE. 


. In an indietment against a slave for administering poison to white persons, a 
count is not demurrable fur duplicity which charges that the defendant “ did 
administer to, and cause to be administered to and taken by” three certain 
free white persons, “a large quantity of arsenic,” de. 

2. When the indictment alleges that the defendant * did administér to, and cause 

to be administered to and taken by,” «&c., a certain deadly poison, “with the 

intent then and there feluniously,” &c., “to kill and murder” the persons 

named, it sufficiently charges a violation of the statute (Clay’s Dig. 472, § 4,) 

although not using the.same words. 

When the record shows that the prisoner was regularly arraigned, and pleaded 

not guilty, and proceeded to trial without any objection, the objection cannot 

be raised in the Appellate Court, that the record fails to show that he was 
served with a copy of the indictment and a list of the jury, two entire days 
before the trial, or that the venire was returned into court. 


‘Error to the Circuit Court of Pickens. 
Tried before the Hon. TURNER REAYVIS. 


This was an INDICTMENT against the plaintiff in error, a 
slave, for attempting to administer poison to white persons. 
The indictment, after the usual caption, charges, that the said 


Ben, a slave, on the twenty-fourth day of December, one 
2 
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Ben v. The State. 

thousand eight hundred and fifty-one, in the county of Pick- 
ens in the State of Alabama, “ feloniously, wilfully, and of 
his malice aforethought, did administer to, and cause to be 
administered to and taken by one George McKinney, Marga- 
ret A. McKinney and one Nancy Herndon, then and there 
being free white persons, a large quantity of arsenic, to-wit: 
one-half ounce thereof; which said arsenic, so administered 
and caused to be administered as aforesaid, was then and there 
a deadly poison, calculated in its effects to destroy life, with 
intent then and there and thereby, feloniously, wilfully and of 
malice aforethought, the said George McKinney, Margaret A. 
McKinney and Nancy Herndon to kill and murder, against 
the peace of the State,” &c. 

The record shows, that the prisoner, being present in court, 
and being arraigned, and the bill of indictment having been 
read to him, pleaded thereto “not guilty, and put himself 
upon the country,” &c. 

A day was thereupon set for the prisoner’s trial, and it was 
ordered by the court that the sheriff proceed to summon 
instanter fifty good and lawful men, including those of the 
regular pannel for the second week of the term, two-thirds 
of whom should be slaveholders, from whom a jury were to 
be selected. It was, at the same time, ordered by the court, 
that the sheriff of said court serve upon the prisoner, or upon 
his counsel,.Stephen P. Hale and Jonathan Bliss, Esqrs., a 
copy of the bill of indictment, together with a list of the 
jurors summoned, two entire days before the day set apart for 
the trial. These orders were made on the 22d April, 1852. 

Afterwards, on the 27th of the same month, the record 
shows, that the prisoner came into court and entered his plea 
of not guilty, and on his motion, the cause was continued 
until the next term. 

At the next term, the prisoner, on being again brought into 
court, by leave of the court withdrew his plea of not guilty, 
and demurred to the indictment. A day was set for his trial, 
and a jury ordered to be summoned. ’ 

Upon the trial, the court overruled the demurrer to the in- 
dictment, and the prisoner again pleaded not guilty. There- 
upon, the jury found him guilty as charged, and the court 
sentenced him to be executed. The grounds urged for a re- 
versal of this judgment will appear in the opinion. 
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Ben v. The State. 


Buiss & HALE, for plaintiff in error. 
M. A, BaLpwin, Attorney General, contra. 








CHILTON, C. J.—1. It is contended by the counsel for 
the prisoner, that the indictment in this case is bad, because 
it charges the commission of several offences in one count— 
as, 1st. That the prisoner administered the poison to the per- 
sons named; 2d. That he caused the same to be adminis- 
tered; and 8. That he administered and caused it to be ad- 
ministered to three individuals. We have examined these 
objections to the indictment with much care, and are con- 
strained to hold that they are not well taken. It is certainly 
true, that an indictment must not be double; that is, the de- 
fendant must not be charged with having committed two or 
more offences in any one count. For example, it is not per- 
missible to charge a defendant in the same count with having 
committed murder and robbery. Archb. Cr. Pl. 50. Mr. 
Archbold says, the only exceptions to this rule are to be 
found in indictments for burglary, in which it is usual to 
charge the defendant with having broken and entered the 
house with intent to commit a felony, and also with having 
committed the felony intended; and in indictments for em- 
bezzlement by clerks and servants, which, under the English 
statute, (7 and 8 Geo. 4, C. 29, § 8,) may charge any number 
of distinct acts not exceeding three. But he says, that laying 
several overt acts in a count for high treason is not duplicity, 
citing Kelyng 8; nor is a count that the defendant pub- 
lished and caused to be published a libel, liable te this objec- 
tion, since, he says, they are the same offence; so of a count 
charging one endeavor to commit two offences, because the 
endeavor is the gist of the offence; and he further adds, that 
“it is now generally understood that a man may be indicted 
for the battery of two or more persons in the same count, 
or for a libel on two or more persons where the publication 
is the same act.”—ib. 50; Rex v. Benfield et al., Burr. Rep. 
982, overruling Rex vy. Clendon, as reported in 2 Str. 870, 
and 2 Ld. Raym. 1572. 

Several decisions in this court go very clearly to sustain 
the sufficiency gf the count in thiscase. In The State v. Mur- 
phy, 6 Ala. Rep. 846, it was held, that although the language * 
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of the statute was in the disjunctive, against any one who 
should “buy, receive, conceal, or aid in the concealment of 
stolen goods,” yet that a count was not bad for duplicity 
which charged the prisoner with receiving and concealing 
stolen goods, 

In Mooney v. The State, 8 Ala. Rep. 328, the defendant, 
with two others, was charged in the same count, for that, on 
a certain day, they ‘did unlawfully and feloniously inveigle, 
steal, carry and entice away, two negro slaves,” &c.; and upon 
a demurrer thiscourtsaid: ‘These are all offences of the same 
grade, although there may be aslight distinction between the 
two classes of “stealing and carrying away,” and “inveigling 
and enticing ;” and it was there held that, “ whether they were 
distinct offences or not, inasmuch as the same penalty was 
provided for each, they might be included in the same count 
in the indictment.” We do not understand the court as hold- 
ing that substantive and entirely distinct offences may be 
thus united, because the punishment is the same, but that 
when “different grades of the same offence,” and which are 
punished by the same penalty, are embraced in one count, it 
is sufficient, and the State is entitled to the conviction of the 
accused upon proving either. The example of an indictment 
for forgery is a forcible illustration of the rule, in which, ac- 
cording to Mr. Chitty’s forms, (8 Chit. Cr. L. 1066,) it is usual 
to aver, that the prisoner “feloniously did falsely make, forge 
and counterfeit, and feloniously did falsely procure to be 
made, forged and counterfeited, and feloniously did willingly 
act and assist in the false making, forging and counterfeiting, 
a certain bond,” &c. Mooney v. The State, 8 Ala. Rep. 382, 
and cases cited in that opinion. These cases, we think, are 
sufficient to show that the indictment before us is not liable 
to the objection of duplicity. The offence consists in the 
attempt to destroy life, by administering to a white person 
any deadly poison; and that by this effort he compasses the 
lives of three instead of one, or that he places the poison in 
such a situation as to cause them to take it with the intent 
thereby of depriving them of life, and does not hand it to 
them himself, does not change the nature of the offence, ex- 
cept in so far as they may be considered circumstances of 
# aggravation; nor do they in any wise affect the penalty. 
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2. But it is objected, in the second place, that this is not for 
an attempt to poison, but for the actual administering of 
poison, and causing it to be administered to several persons. 
It is not denied “that the attempt to poison” is fully com- 
prehended in the charge contained in the indictment, and that 
all the constituent elements of the offence, as the same is de- 
nounced by the statute, must necessarily be proved in order 
to sustain the charge. The objection is, that the language of 
the statute has not been pursued; that equivalent expres- 
sions will not suffice, and that if such were the law, it is 
maintained by the counsel that the charge in this indictment 
does not make out the statutory offence. 

The statute declares that any slave who shall attempt to 
poison, or to deprive any white person of life by any means 
not amounting to an assault, and be thereof convicted, shall 
suffer death. (Clay’s Dig. 472 § 4.) 

The charge is, that the prisoner “ feloniously, wilfully, and 
of his malice aforethought, did administer to, and cause to be 
administered to and taken by one George McKinney, Mar- 
garet A. McKinney, and one Nancy Herndon, then and there 
being free white persons, a large quantity of arsenic, to wit: 
one-half ounce thereof, which said arsenic, so administered 
and caused to be administered, was then and there a deadly 
poison, calculated in its effects to destroy human life, with 
intent, then and there, feloniously, wilfully and of his malice 
aforethought, to kill and murder,” &c., the persons named. 
It is too plain to admit of argument, that the wilful and ma- 
licious infection of the system with a deadly poison, with the 
intent to destroy life, is an attempt to poison within the 
meaning of the statute, and unless the rule is so stringent as 
to require the offence to be charged in the exact words of 
the statute, the indictment is unquestionably good. And 
here we need only to refer to the case of The State v. Bul- 
lock, 18 Ala. Rep. 413, to show that the indictment need not 
‘contain the exact words used in the statute, but that it is suf- 
ficient if the words used as descriptive of the offence be 
equivalent to those employed in the statute. We entertain 
no doubt of the correctness of this proposition. It is laid 
down in the works upon the criminal law, “that where a 
word not in the statute is substituted for one that is, and the 
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word thus substituted i is equivalent to that employed in the 
statute, or is of more extensive signification than it, and in- 
cludes it, the indictment will be sufficient.” See Archb. Cr. 
Pl. 47, and authorities cited by him. Indeed, it often hap- 
pens that an indictment charging an offence in the language 
of the statute is wholly insufficient; as if a statute uses a 
generic term, it is said to be necessary to state the species. 
Rex v. Fuller, 1 B. & P. 180; Arch. Cr. Pl. 48. So, if the 
statute does not define the offence, or point out its constitu- 
ents, the indictment should aver such facts and circumstances 
as will constitute the offence within the meaning of the legis- 
lature. It must be made judicially to appear to the court, 
that the indictor has proceeded upon sufficient premises. 
Beasley v. The State, 18 Ala. Rep. 535. In the case of The 
State v. Clarissa, 11 Ala. Rep. 57, this court was called upon 
to construe the statute now under consideration, and to deter- 
mine upon the sufficiency of an indictment which appears to 
be the counterpart of this, except that it failed to charge 
that the drug, (the seed of James-town weed,) was poisonous, 
and calculated in its effects to destroy human life; and for 
this defect, the indictment was held bad. This necessary 
averment is contained in the indictment before us, which 
appears in all respects to conform to the ruling of the court 
as contained in the opinion last cited. 

3. Having determined that the offence denounced by the 
statute is sufficiently described in the indictment, it follows 
that the third and fourth objections, namely, that the Circuit 
Court had no jurisdiction of the offence, and therefore erred 
in pronouncing the sentence prescribed by the statute, cannot 
be supported. It only remains to consider the fifth and last 
ground of objection to the regularity of the conviction, which 
is, that the record fails to show that the prisoner was served 
with a copy of the indictment and list of the jury, two entire 
days before his trial, or that. the vende was returned into 
court, The case of The State vy. McLendon, 1 Stew. Rep. 
190, is cited to support this objection ; but it will be observed 
that the counsel for the prisoner in that case, when. the pris- 
oner was brought before the bar for trial, objected that the 
list of the jury had not been furnished either to the prisoner 
or his counsel], two entire days before, &c.; and this was 
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shown affirmatively by the record to be true. The court 
very properly held, that it was erroneous to exclude him 
from this benefit, and reversed the conviction. In the case 
before us, however, no such objection was raised in the pri- 
mary court; nor is there anything apparent upon the record, 
from which it may be inferred that the prisoner had not the 
benefit of the list of jurors and copy of the indictment, or 
that the jury were not returned into court as required by its 
order. The prisoner appears to have been regularly arraign- 
ed, and pleaded not guilty; and after being allowed to with- 
draw his plea for the purpose of demurring, he again puts it 
upon record, and goes to trial without any objection. The 
law will not intend that he was put upon trial without a 
regular jury, against the entry which recites that twelve good 
and lawful men composed the jury, nor that the court denied 
him any right to which by law he was entitled. The Circuit 
Court is one of general plenary jurisdiction, and intendments 
against the regularity of its proceedings are not to be indulged. 
Similar objections were taken in the case of The State v. 
Williams, 1 Stew. Rep. 454, 462-3, and were overruled. 

After a patient examination of the case, we are fully sat- 
isfied that there is no error in the record, and the judgment 
must consequently be affirmed. 

As the sentence of execution of the prisoner was post- 
poned, by order of one of the judges in vacation, under the 
provisions of the statute, it is necessary that another day be 
fixed. The day for his execution will accordingly be desig- 
nated in the entry of affirmance. 


TAYLOR et AL. vs. THE STATE. 


1. A field surrounded by a forest, and situated one mile from any highway or 
other public place, does not lose its private character by the casual presence 
of three persons, so as to make two of them, who fight together willingly, 
guilty of an affray. 


ERROR to the Circuit Court of Bibb. rt 
Tried before the Hon. Geo. D. SHORTRIDGE. 
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The plaintiffs in error were indicted for an affray. On the 
trial, proof was introduced conducing to show that the fight 
took place in a field belonging to one of the combatants, 
which was situated one mile from any highway or other place 
made public by operation of law; that the field was sur- 
rounded: by woodland, and contained about forty acres of 
land; that no person was present when the fight commenced, 
but one Parker was about thirty or forty yards off, and came 
up before the combat was ended. 

On this evidence the court charged the jury: 1. That if 
they believed Parker was not present at, and did not see the 
commencement of the fight, yet, if he went up to where the 
said parties were during the fight, so as to witness the greater 
portion of it, then the defendants would be guilty of an 
affray, although no other person was present, if they fought 
willingly, and notin self-defence; 2. That a place private in 
itself might be made public by the presence of one person 
not engaged in the affray, so as to make those who fought 
willingly together at such private place, guilty of an affray. 

These charges are assigned for error. 


I. W. Garrortt, for plaintiffs in error. 
M. A. BaLpwin, Attorney General, contra. 


LIGON, J.—We think the court below mistook the law, 
in both the charges given; for our opinion is, that a field 
surrounded by a forest, and one mile from any highway or 
other public place, does not lose its private character by the 
casual presence of three persons. Yet such is the effect of 
the ruling in the court below. 

Let the judgment be reversed, and the cause remanded. 


WARD vs. THE STATE. 


1. Two or more persons may be jointly indicted for betting or being concerned 
in betting at a faro bank. (Clay’s Digest 433 $§ 12, 14.) 

2. Betting and being concerned in betting at a faro bank are different grades of 
the same offence, and may properly be charged in the same count. 
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3. A count charging the defendant with betting at a certain game of cards called 
‘faro,” is sufficiently certain, 

4. It is not necessary that an indictment should be signed by the solicitor. 

. Where several persons are jointly indicted for betting at a faro bank, and the 

evidence shows that one of them only was engaged in the betting, he may be 

convicted, and the others aequitted. 


or 


Error to the Circuit Court of Pickens. 
Tried before the Hon. B. W. HuntTineron. 


The indictment in this case was against the plaintiff in 
error and eight other persons, and contained four counts. 
The first count charged, that the defendants ‘bet at a game 
played with cards, called ‘‘faro bank”; the second, that they 
“bet and were concerned in betting at a game with cards, 
called “faro bank”; the third, that they ‘bet at faro bank, 
then and there kept and exhibited for gaming”; and the 
fourth, that they ‘bet at a certain game of cards called faro.” 
A demurrer was filed to the whole indictment, and a separate 
demurrer to each count, which were severally overruled. 

A bill of exceptions was taken on the trial, from which it 
appears that the plaintiff in error was on his trial separately ; 
that the evidence conduced to prove, that the betting as 
charged was his separate act; and that no one of the other 
persons named in the indictment was in any wise connected 
or concerned with him in the commission of the act. Upon 
this evidence the court was requested to instruct the jury, 
that, if the facts were established which the testimony con- 
duced to prove, they should acquit the defendant; which 
charge the court refused, and the defendant excepted. The 
record also shows that a motion was made in arrest of judg- 
ment, on the ground of a misjoinder of defendants in the 
indictment, which was overruled. 


S. F. Haus, for plaintiff in error. 
M. A. Batpwin, Attorney General, contra. 


GOLDTHWAITE, J.—The first question presented upon 
the record is, as to the sufficiency of the indictment, which, 
it is insisted, is defective, for the reason that it appears upon 
each count that different persons were jointly indicted for 
separate violations of the same statute. The offence pro- 
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hibited by the statute is, the betting or being concerned in 
betting at either of the tables or games referred to in a pre- 
ceding section, (Clay’s Digest 483 §§ 12, 14;) and although 
the legislature seem, by the phraseology which they have 
adopted, to create a distinction between betting and being 
concerned in betting, we cannot suppose that they intended 
that two or more persons being present could not unite in a 
bet; the last expression employed was, we think, intended 
to meet the case of one who was interested in the result of 
the betting, without directing or uniting in the bets; as where 
a sum of money is given to another to be used in that way, 
leaving the play or betting to the discretion of the receiver. 
As more persons than one could unite in the bet, it follows 
that the objection to the indictment on the ground taken can- 
not be sustained. 

The objection urged against the second count is of the 
same character; it is, that betting and being concerned in 
betting are separate and distinct offences. But this, at the 
most, is but a different grade of the same offence; and the 
rule is well settled in this court, that even in felonies two 
grades of the same offence, when visited with the same pen- 
alty, may be properly charged in the same count. The State 
v. Murphy, 6 Ala. 846; Mooney v. The State, 8 Ala. 328; 
and Dave v. ‘lhe State, at the present term. 

No question is made as to the sufficiency of the third 
count, nor are we able to perceive any valid ground on which 
the demurrer to it could have been sustained. 

The fourth and last count simply charges the defendant 
with betting at a game of cards called “ faro,” which, it is 
insisted, is no offence known to the law. It is true, that this 
count would have been, technically speaking, more accurate, 
and perhaps attained a higher degree of certainty, if it had 
used the full name of the table or game which it was the ob- 
ject of the act to prohibit; but the true question here is, does 
the indictment, so far as this count is concerned, charge the 
offence contemplated, (Clay’s Dig, 488 § 14,) with that degree 
of certainty which the rules of law applicable to this kind of 
pleading require? If. it does, it is good; if it does not, it is 
defective: The degree of certainty which is required in in- 
dictments'is, what upon a reasonable construction may be 
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called certain, without recurring to possible facts which do 
not appear, (1 Chitty’s P]. 234;) and, asa general rule, the 
indictment must state the facts and circumstances which con- 
stitute the offence alleged, with such precision and certainty 
that the defendant may demur or plead to the indictment— 
that he may know the offence charged with reference to the 
preparation of his defence, and that there may be no doubt 
as to the judgment to be given upon his conviction. Arch- 
bold’s Crim. P]. 89. In the present case, the offence which 
the count under consideration was intended to cover, was the 
betting at a faro bank. This term, “faro bank,” is the one 
found in the statute, and as the construction and interpreta- 
tion of statutes necessarily devolves upon the court; so the 
court is bound judicially to know the meaning of the terms 
which they use; and if it did not, it would often be impos- 
sible to direct the jury correctly, or to ascertain whether the 
defendant had been rightfully convicted. The court, there- 
fore, is bound to know the meaning of the term “ faro bank,” 
as it is used by the statute, and indeed the exhibition of, and 
betting at these gaming tables have become, of late years, so 
much the object of legislative animadversion and legal pen- 
alty, that there is no difficulty upon that score. Its meaning 
is defined by our law writers, (Bouv. Law Dic. Title, Faro ;) 
and according to the same authority the terms “ betting at 
faro” are equivalent to “betting at the game or table known 
as the faro bank.” The expression “betting at faro” may 
not, perhaps, be understood by every one; but when under- 
stood, it has a certain and definite meaning, and conveys 
precisely the same idea as if the word “bank” was added. 
The word “faro,” therefore, in the connection in which it is 
used in the fourth count of the indictment, is of equivalent 
import to the term “faro bank,” as employed in the statute; 
and that being the case, it is sufficiently certain. Worrell v. 
The State, 12 Ala. 732; Bullock v. The State, 13 ib. 418. 


Neither can the objection that the indictment was not sign- ~ 


ed by the solicitor, avail the defendant. The indictment 
receives its legal efficacy from being found and returned 
into court by a grand jury; and if it sufficiently charges the 
offence, and is so found and returned, that is all that is ne- 
cessary. 
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From the bill of exceptions taken in the case it appears, 
that the defendant alone was on his trial, and that at the time 
when he was proved to have bet it was also shown that the 
other defendants did not unite, and were not concerned with 
him, but that the betting was his separate act; and upon this 
evidence the court was asked to instruct the jury, that, if 
such was the case, they must acquit the defendant. The 
legal proposition asserted by the charge requested was, that 
when two persons are indicted together for the commission 
of an offence, one cannot be convicted, if the evidence shows 
that he alone committed it. There is a class of offences 
which cannot be committed by less than a certain number, 
such as riots, conspiracies, &c.; and in these cases, unless the 
requisite number is proved to be guilty, the offence is not 
made out. But where one can commit the offence which is 
charged upon several, he may be convicted, and the others 
acquitted. Chitty’s Crim. Law 271. There was no error in 
refusing the charge requested. 

It results also from the views which we have expressed, 
that the motion in arrest of judgment was properly over- 
ruled. The only ground of the motion was, the misjoinder 
of defendants, which we have already considered. 

There is no error in the record, and the judgment is 
affirmed. 


SWALLOW er AL. vs. THE STATE. 


1. Ward v. The State, (p. 16) re-affirmed. 

2. When the testimony offered by the State is prima facie evidence of the 
defendant's guilt, and there is no rebutting testimony, it is not error to refuse 
to instruct the jury that the testimony adduced by the State is not conelusive 
evidence of his guilt. 

3. Where a charge aa asked requires to be qualified or explained, to prevent it 
from misleading the jury, it may be refused. 


Error to the Circuit Court of Pickens. 
Tried before the Hon. B. W. Hunt1neTon. 
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The plaintiffs in error were indicted for betting at a faro 
bank. The indictment is the same with that in the preceding 
case, Ward v. The State. The defendants demurred to the 
several counts of the indictment separately, and also to the 
whole indictment, but their demurrers were overruled, They 
afterwards moved in arrest of judgment, for misjoinder of 
counts, and for defects in the several counts; which motion 
was also overruled. 

On the trial, as appears from the bill of exceptions, the 
State introduced a witness who testified, “that defendants 
did, within the twelve months next before the finding of the 
indictment, bet ata faro bank; that the betting was done 
with ivory checks; that he did not see either of the defend- 
ants buy the checks used by them in said game, nor did he 
see them draw out any money, at any time during the game, 
on their checks; that checks usually represented money in 
the game of faro; that the mode of betting was, for money 
to be given to the dealer, and checks to be received in lieu 
thereof, which checks were bet as money in the game. Being 
asked if checks were never bet otherwise than as the repre- 
sentatives of money or value, witness answered, “never, 
except when there was a combination between the nominal 
or pretended better and the dealer, to swindle somebody in 
the manner called ‘capping.’ ” 

Upon this state of proof the court was asked to charge the 
jury, that the staking of checks by the defendants was not 
conclusive evidence of their having bet at faro; which 
charge the court refused, and the defendants excepted.” 


A. B. CLITHERALL, for plaintiffs in error. 
M. A. Baupwin, Attorney General, contra. 


PHELAN, J.—The errors assigned upon the demurrers to 
the indictment and the motion in arrest of judgment, are the 
same that are considered in the case of Ward v. The State, 
at the present term of the court. In that case, the indict- 
ment was held to be sufficient, and the motion in arrest of 
judgment to be properly overruled. We hold the same in 
reference to the same points presented here, and simply refer 
to that decision for the grounds upon which the decision is 
placed. 
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The court was asked by the defendants’ counsel to instruct 
the jury, that the staking of checks by the defendants, in the 
manner described, was not conclusive evidence of their 
having bet at faro. Admit that it was not conclusive evi- 
dence: such evidence was not necessary. Proof prima facie 
is always sufficient, and will authorize a conviction unless 
rebutted. It becomes conclusive in its consequences, al- 
though we may not be authorized strictly to call the evidence 
which is offered conclusive evidence, that is, such, properly 
speaking, as admits of no contradiction by opposing evidence 
from the opposite party. 

It was not pretended on the other side that this was con- 
clusive evidence, and therefore it was not proper for the court 
to make a serious business of instructing the jury, at the in- 
stance of the defendants, that it was not. The court is not 
bound to annunciate a proposition of law, at the instance of 
a party, merely because it is abstractly correct, when ‘to do 
so would rather tend to divert the minds of the jury from 
the real questions at issue, than serve to enlighten them upon 
those questions. Had the court given this charge as request- 
ed, it would have been bound, in order to prevent it from 
misleading the jury, to go on and explain to them that con- 
clusive evidence, strictly so called, was not necessary in the 
case, and that evidence prima facie, such as that produced, 
until rebutted, was sufficient proof that the checks staked 
represented money or value, and therefore made the act of 
betting complete. It is arule now well settled, that when 
the charge as asked needs to be qualified or explained, to 
prevent it from misleading the jury, it may be refused. 
Ross v. Ross, 21 Ala. 

There is no error in the record, and the judgment below 


is affirmed. 
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DAVE vs. THE STATE. 


. If a slave throws off the authority of his master, puts himself in a hostile 


attitude towards him, resists his dominion and control by physical force, 
evincing by his acts, while in a personal conflict with the master, a design to 
make that resistance effectual in escaping from his dominion and authority, 
the master has the right to employ such means, and so much foree to any ex- 
tent, as will be effectual to subdue him. But if the slave is not resisting the 
master by physical force, or by hostile acts, and is simply in a state of dis- 
obedience, without personal violence towards the master, then the latter can 
only administer such punishment as is appropriate to the case, without en- 
dangering life or limb. 


. The slave undoubtedly has the natural right of self-preservation or self-defence ; 


but in order to avail himself of this for the justification of his acts, he must 
not himself be a wrong-doer. If, in the perpetration of a wrong, he does an 
act which he might justify if he were in the right, the law will no more pro- 
tect him on the ground of natural right, tnan it will any other wrong-doer. 


. It seems, that malice is not a necessary ingredient of the offence denounced by 


the second section of the fifteenth chapter of the Penal Code (Clay’s Digest 
472 $ 2,) against a slave “who shall commit an assault with intent to kill 
any white person.” 


. When a slave, in a personal conflict with his master, resists his authority by 


physical force, and in that resistance kills his master, he cannot reduce the 
crime from murder to manslaughter, by showing that in the commencement 
of the resistance he had no design to take life. 


5. When the charge of the court asserts a correct proposition of law in favor of 


the defendant, he cannot complain on error that it did not go far enough, 
and announce to the jury the full extent of his rights. It was his duty, 
to have called for a fuller charge upon the point. 


3. If a slave stabs his master with intention to kill, while resisting his authority 


in a personal collision with him, it is no justification of the act that the slave 
was impressed at the time with a reasonable sense of imminent danger to his 
own life. 


. The action of the Circuit Court in permitting additional evidence to go to the 


jury, to prove the venue as laid, after the argument has been closed and the 
jury instructed, is purely discretionary, and not revisable on error, 


. To render a witness competent to testify to the general character of the ac- 


cused, it is not necessary that he should know what a majority of his neigh- 
bors said or thought of him, nor that he should have heard some one say 
what a majority of them said or thought of him; the only test of his com- 
tency'is, whether he knows the general character of the accused among his 
neighbors or those acquainted with him. 


. Injury will be presumed from error, unless the record itself rebuts the pre- 


sumption, and shows affirmatively that no injury could have resulted from 
the ruling of the court to the party excepting. 


ERROR to the Circuit Court of Perry. 
Tried before the Hon. A. B. Moore. 
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This was an INDICTMENT against a slave named Dave, for 
an ussault upon a free white person with intent to kill. On 
the trial below the defendant was convicted, and the sentence 
of the law was passed upon him. At the trial a bill of ex- 
ceptions was allowed, and the matters in it assigned for error 
are substantially the following: 

The State introduced a witness, one John B. Cunningham, 
and proved by him the following facts, to wit: “That John 
Cunningham, witness’ father, hired from Mrs. Sarah Under- 
wood, the defendant, Dave, for the present year, and that 
witness was attending to the business of his father, and had 
the boy Dave under his control; that on the evening of the 
24th January last, witness, about one half hour by sun, told 
the defendant Dave, and two other boys that were at work 
with him, that it was time for them to go and attend to their 
business—the defendant’s business being to feed and curry 
the horses and mules—and then rode home; that on the mor- 
ning of the 26th{of January, he went to where these boys 
were at work getting timber for shingles, and found Dave 
there; that he then had a negro whip in his hand, and walk- 
ed up and caught the boy Dave with his left hand by the col- 
lar or neck handkerchief, and while thus holding him, asked 
him why he had disobeyed his orders, and had not fed the 
mules and horses on Saturday evening before; that Dave 
replied, that his master,{Franklin Morgan, had sent word to 
him that one of his dogs had run mad and that he wished 
him, Dave, to help him kill him; that the witness then told 
Dave, that he, Dave, had to obey him, and not his master, 
Franklin, or any body else, and that he intended to whip 
him, and ordered the,boy Dave to drop his pantaloons; that 
the boy Dave replied, that he had done nothing to be whip- 
ped for, and that he would not do it; that witness then or- 
dered. the other two boys, slaves, working on a log near by, 
who were likewise under his control, to come to his assis- 
tance, and to take hold of the boy Dave; that they started ; 
that about that time witness struck Dave over the head with 
’ the butt of the whip, that he then held in his right hand, and 
the boy Dave drew out his pocket knife, and the witness sup- 
posed that it was open when he drew it out of his pocket, 
and told the other boys that if they took hold of him he 
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would cut them or kill them, and that he cut the left hand 
of the witness while he was holding him by the collar on the 
inside of the hand; that the other boys refused to take hold 
of the boy Dave, and said that he would kill them; that the 
witness then told the boy Step to take the axe and knock 
him in the head, and that he would stand between him and 
all danger; that Dave cut the witness on the breast, on the 
left arm, in two places on the shoulder, in the groin and the 
right hand; that when the boy cut his right hand, Dave got 
away from the witness, and left. Witness stated, that the 
boy cut him in about twenty-six places, but many of the cuts 
were very slight; that he was very feeble, and started for 
home, and by the assistance of one of the boys he rode home; 
that on the way they washed his face with water to enable 
him to get home; that he was confined to his room, or about 
the house, for some six weeks. ” 

On his cross-examination he stated, that “he thought he 
received the cut on the shoulder, in the breast, in the groin, 
and the two cuts on the left arm, before he gave the order to 
Step to knock the defendant in the head; but that he could 
not tell which cut was first given, nor when he was cut in 
either place; but that his best recollection was, that he felt 
his left arm give way before he gave the order to Step to 
knock the defendant in the head with the axe; that when he 
felt his left arm give way, he took hold of the defendant by 
the collar with the right hand; that Step ran, and seized the 
axe, when told to knock Dave in the head, and started to- 
wards Dave, but that Dave cut his right hand and got away 
before Step got to him; that the difficulty lasted about a 
minute and a half.” 

Doctor Browder proved the character of the wounds: 
“That the wounds on the breast and near the groin were 
dangerous; that some of the others might have been, but 
were not dangerous.” It was also proved, that the knife was 
taken from the boot of Dave, after he had been examined for 
the knife on the day after the difficulty took place, and that 
he said, when examined for the knife, that he had thrown it 
away. 

The defendant introduced a witness to prove his general 
character as a peaceable and obedient boy; “and the court 

3 
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explained to the witness, that general character was, what a 
majority of an individual’s neighbors said or thought of him ; 
and in order to enable a witness to speak of general charac- 
ter, he must either know what a majority of the individual's 
neighbors said or thought of him, or must have heard some 
one say what a majority thought or said of the individual, as 
to his being. peaceable and obedient; and that a witness 
might swear that he knew the general character of another 
person, without being able to recollect at the time he testified 
the name of a single person he had heard speak of it; and if 
the witness had not such knowledge, he could not speak of 
the defendant’s character.” To this ruling the defendant ex- 
cepted. 

The defendant then introduced Mrs. Sarah Underwood, 
and proved by her that she had known the defendant from 
his infancy; that the defendant was raised by her father, and 
that she knew him well and had owned him since 1845; and 
then asked the witness whether or not Dave was a peaceable 
and obedient boy; to which question the solicitor objected, 
and the court sustained the objection; to which defendant 
excepted. 

Upon this state of facts the court charged the jury as fol- 
lows: 

“That if they believed from the evidence that J. B. Cun- 
ningham had charge of defendant as overseer, and gave 
defendant orders to do certain things, and he refused to obey 
the orders sc given, Cunningham had the right to chastise 
him; and if defendant resisted, he had the right to use so 
much force as was necessary to make defendant submit, short 
of taking his life, or limb; andif they believed from the 
evidence that the defendant stabbed him with the intent to 
kill, he would be guilty; that it was not necessary for them 
to believe from the evidence, as insisted by defendant’s coun- 
sel, that defendant at the commencement of the difficulty in- 
tended to kill, in order to find him guilty; but if the jury 
believed from the evidence that defendant put himself in the 
wrong in the first instance by resisting the overseer, and con- 
tinued to resist him, and drew his knife and cut the overseer, 
although they might believe that defendant had no intention 
to kill.up to the time the order was given to another slave 
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to knock him in the head with the axe, and he was thereby 
induced to believe that his life was in danger, or that he was 
in danger of receiving great bodily harm, and he then stab- 
bed Cunningham with intention to kill, he would be guilty. 
If, however, the jury believe that Cunningham directed 
another slave, during the difficulty, to knock defendant in the 
head with an axe, and that defendant was thereby induced to 
believe his own life was in danger, or that he was in danger 
of receiving great bodily harm, and he became so much 
alarmed that his reason was dethroned, and then inflicted the 
wounds, without any particular intention, or merely with the 
intention of cutting himself loose from the overseer to es- 
cape, then he would not be guilty; to which charges the 
defendant excepted.” 

The defendant, by his counsel, requested the court to 
charge the jury: 

1. That, in order to make out the offence under the statute 
against the defendant, it was the duty of the State to show 
evidence that the defendant had a-fixed intention to kill 
Cunningham at the time the difficulty commenced, and that 
unless the testimony satisfied the jury that, at the time the 
difficulty commenced between Cunningham and the defend- 
ant, that the defendant then intended to kill Cunningham, he 
is not guilty; which charge the court refused to give, and 
the defendant excepted. 

2. ‘That under the indictment in this case the State must 
show by the testimony, that there was a felonious intent to 
kill Cunningham at the time the difficulty commenced, and 
that if such felonious intent is not shown, the defendant is 
not guilty; which charge the court refused, and the defend- 
ant excepted. 

3. That if they believed from the testimony, that at the 
time J. B. Cunningham ordered the boy Step to take the axe 
and knock the defendant in the head, and that he would 
stand between him and all danger, there was no intention on 
the part of the defendant to kill Cunningham up to that time, 
and that the defendant was impressed with a reasonable be- 
lief by such order to knock him in the head, that his own 
life was in imminent danger, and inflicted the wounds in the 
manner stated by the witness, Cunningham, while thus im- 
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pressed’ with a sense of such danger, then he is not guilty. 
The court declined to give this charge without qualification, 
and the defendant excepted. The court charged the jury, 
that he would give the above charge with this qualification, 
that if defendant was resisting the overseer, although they 
might believe he was impressed with a reasonable sense of 
imminent danger to his life, if while thus impressed, he intend- 
ed to kill Cunningham, he would be guilty; and to this 
charge, with the qualification, the defendant excepted. 

4. The defendant requested the court to charge the jury, 
that the State must show that the crime was committed in 
Perry county, and that unless the testimony showed the place 
at which the difficulty took place was in Perry county, they 
could not find the defendant guilty. The court responded to 
this charge by saying, he would give the charge, but if the 
proof had not been made, he would then permit it to be 
made, notwithstanding the testimony had been closed, the 
counsel had argued the cause, and the court had charged the 
jury; and the court then permitted the proof to be made, 
the defendant objecting; to which the defendant excepted. 

The errors assigned embrace all rulings of the court above 
set out, to which exceptions were taken. 


JOHN, for plaintiff in error: 


1. The indictment alleges that the intent was felonious. 
This being a description of the particular kind of intent, or 
of an ingredient in the offence charged, must be proved. 
Therefore the charge of the court on this point, and the re- 
fusal to charge as requested in this particular, was erroneous. 
1 Green. Ev. 76; Felix v. The State, 18 A. R. 720. 

2. This indictment is founded on a statute of this State. 
(Clay’s Dig. 472 § 2.) This statute increases the punishment ; 
consequently this is a statutory offence; the conviction is not 
sustained by the common law; if sustained at all, it must be 
by the statute alone—by the plain letter of the statute, and 
not by presumption or implication, An assault with an in- 
tent to kill a white person is the offence. In this offence are 
four ingredients, viz: Ist. the assault; 2d. the intent; 34d. 
to kill; 4. a white person. If any one of these essential 
ingredients be wanting, a conviction under the statute would 
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be erroneous. If there be no assault, there is no violation of 
the statute. If there be an assault with any other intent than 
the intent to kill, as for instance, an assault with intent to 
mayhem, the offence is not made out. Or if there be an as- 
sault with an intent to kill any one but a white person, as 
for instance, a black person or negro, the offence is not made 
out, and a conviction cannot be sustained. Nelson, a slave, 
v. The State, 6 A. R. 8394; The State v Marshall, 14 A. R. 
411; Roscoe’s Crim. Ev. 298. 

3. The assault must be with the particular intent, and not 
with any other. The punishment is not imposed by the 
statute for resisting the master or overseer with weapons or 
otherwise, or for anything but the assault with an intent to 
kill a white person. Therefore, if the prisoner assaulted 
Cunningham with the intent of getting away from him, or 
with the intent of defending himself from great and impend- 
ing danger to his life or person, or with any other intent ex- 
cept the intent expressed by the statute, or if the assault was 
with no particular intent, he would not be guilty under the 
statute. Although the assault or intent were illegal, the in- 
tent and assault must accompany each other. Rex v. Duf- 
fin & Marshall, 1 Eng. Crown Cases, 364, 865; Territory v. 
Mather, 2 Martin’s La. R. 48; Respublica y. Reiker, 3 Yeate’s 
Penn. R. 282. 

4. If these positions be correct, then the charge of the 
court excepted to, as shown in the bill of exceptions, is erro- 
neous for several reasons. The charge was calculated to mis- 
lead the jury, and to exclude from their consideration sever- 
al important inquiries. It was an incorrect exposition of 
the law applicable to the construction of the statute. The 
substance and effect of this charge is, that the prisoner was 
guilty under the statute as charged, unless his reason was 
dethroned by the order to knock him in the head with the 

‘axe, and while his reason was thus dethroned, he inflicted 
the wounds with no particular intent, or with the intention 
of cutting himself loose from the overseer to escape. This 
cannot be a proper construction of this statute. If his rea- 
son was dethroned, he was not a responsible agent, and there- 
fore not guilty, no matter what the intent. But suppose bis 
reason not dethroned, and the wounds were inflicted with no 
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other intention than that of escaping, and not with intent to 
kill, he certainly would not be guilty within the terms of the 
statute; but the charge declares him guilty unless his reason 
was dethroned. The dethroning his reason was’ the only 
thing that would take the case out of the statute, or author- 
ize the jury to acquit under this charge. If the prisoner had 
the use of his reason, he was guilty, irrespective of the intent. 
The State v. Bill Jefferson, a slave, 3 Harrington R. 571; 
Regina v. Cruse et Ux. 8 Carr. and Payne 541; 34 Eng. C. L. 
R. 522. 

5. Upon the authority of the cases of The State v. Bill 
Jefferson, 8 Harrington, and Cruse & Wife, in 8 Carr. and 
Payne, the second charge asked by the prisoner and refused 
by the court was correct; for unless the jury believed from 
the testimony that the prisoner had in his mind a positive 
intention to kill when the assault was made, he was not guil- 
ty, and the intention must be proved, and could not be pre- 
sumed from the act. ‘These cases are upon the construction 
of statutes similar to the one under consideration, and are 
entitled to great consideration. They show that the charge 
given was incorrect, as well as that the charges asked were 
correct and should have been given. 

6. A slave has a right by the law of nature to defend his 
life, and this right cannot be superseded by any law of society. 
If, then, the prisoner inflicted these wounds under a reasona- 
ble belief of impending necessity to save his own life, he 
cannot be guilty under the statute. The statute cannot take 
away this natural right; consequently any construction that 
deprives the prisoner of this right must be incorrect. There- 
fore, the third charge asked for should have been given-with- 
out qualification. Wharton’s Crim. Law 254; Oliver v. The 
State, 17 A. R. 587, 598; The State v. Abram, a slave, 10 
A. R. 928. 

7. The circumstances which create this belief, and from 
which this necessity arises, must be-left to the jury to deter- 
mine, and cannot be determined upon by the court, as in this 
case. If the charge ‘precludes the jury from drawing the 
conclusions from’ the facts, the charge is erroneous. The 
charge in this case conflicts directly with this position, and 
assumes that Cunningham was right in the order to the boy 
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Step to knock the defendant in the head. This was a ques- 
tion for the jury. 

8. The qualification given tothe third charge asked by 
the prisoner was erroneous in itself, and being given in con- 
nection with the charge asked, rendered that charge erro- 
neous when given; it was error to refuse the charge as re- 
quested, and it was error to give it as qualified. A master 
by virtue of that relation has no right to take the life of the 
slave. If he attempt to take the life of the slave, the slave 
may defend his life. How, then, can the slave be capitally 
punished for defending his life? Does the mere act of re- 
sisting, although wrong, deprive him of the right of self- 
defence? Does he forfeit his life by resisting? This is the 
effect of the qualification ; and not only that, but this quali- 
fication puts his guilt on the question of whether he resisted 
or not; if he resisted he was wrong, and therefore guilty as 
charged. This must be an incorrect exposition of the law, 
and invades the province of the jury as well as misleads 
them. It is conviction by presumption from a fact which the 
statute dees not attempt to punish. 

9. The court erred in refusing the charge as to venue when 
asked ; it was requested at the proper time, and should have 
been given; what was subsequently done cannot cure this 
error. The practice is exceedingly dangerous, and should not 
be allowed. 

10. The court erred in explaining to the witness what con- 
stituted general character, and by that definition cut off the 
prisoner from important and legul testimony, which he had a 
right to introduce for the purpose of generating a doubt. If 
this definition of what constitutes general character be cor- 
rect, the proper question to be asked a witness is: do you 
know whata majority of a person’s immediate neighbors think 
of him in regard to (truth and veracity) his being a peacea- 
ble and obedient servant—or have you heard any one say 
what a majority of his neighbors thought of him? This 
rule cuts off nine-tenths of the community from the benefit 
of general character; general character is common report or 
reputation. 2 Phil. on Ev. Cow. & Hill’s Notes 767, Note 
581, p. 298; Hadjo, use, &., v. Gooden, 13 A. R. 718, 721-2; 
Kinnel v. Kinnel, 3 Sergt. & Raw] 336. 
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11. The court erred in excluding the evidence offered by 
Mrs. S. Underwood, as to the prisoner's being a peaceable 
and obedient servant. The sources and extent of her knowl- 
edge of his character were sworn to, and are suflicient to 
authorize her to testify. They are sufficient to bring her 
closely within the rule, and is the precise kind of testimony 
introduced by the defendant in the case of Felix v. The State, 
and passed upon as proper testimony in a case of this kind. 
Felix v. The State, 18 A. R. 722, 725-6. 


I, W. Garrort, for the State: 

1. The objection that the record does not show that de- 
fendant was served with a copy of the indictment and a list 
of the jurors two entire days before his trial, cannot prevail. 
(The State v. Williams, 3 Stewart 454.) Every intendment 
must be made in favor of the regularity of the proceedings 
of a court of general jurisdiction. In the case of The State 
v. McLendon, 1 Stewart, relied on by defendant’s counsel, 
objection was taken in the court below. 

2. The court did not err in its explanation to the witness, 
as to what it was necessary for him to know before he could 
speak of defendant’s general character; or rather the court 
erred on the side of the defendant, because the explanation 
goes much farther in his favor than the law allows. The 
court said, that the witness cvuld prove character if he knew 
himself what a “majority” of his neighbors said or thought 
of them; whereas, the law would only let the witness speak 
of character who knew what the people of the neighborhood 
“generally” said of him. ‘People in general,” is certainly 
more comprehensive than a majority merely. 1 Ph. Ev. 212; 
2 ib. Cowen and Hill’s Notes 767; Kinnel y. Kinnel, 3 S. 
& R. 386; Wike v. Lighter, 11 S. & R. 198-9; Adams 
v. Hannon, 8 Miss, 222; Miller v. Brown, 3 ib. 127-81. 

3. But whether the court erred in this explanation as to 
character or not, cannot avail the defendant anything before 
this court; because the defendant does not show that he was, 
or could by any possibility have been, in any way injured 
by it; for it does not appear that one particle of evidence 
was excluded, or one single witness prevented from testifying, 
in consequence of the court’s having given said explanation. 
If there was error, it was error without injury. 
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4. The court did not err in refusing to permit Mrs. Under- 
wood to answer the question asked, as to defendant’s being a 
peaceable and obedient boy—1. Because the question is lead- 
ing; the words whether or not cannot relieve the question 
from this objection. (People v. Mather, 4 Wendell 229.) 
2. Because the answer sought was a mere opinion or conclu- 
sion of the witness; 3. Because the object was to prove a 
fact which can only be established by proof of general char- 
acter; proof of general conduct is illegal. Roscoe’s Cr. Ev. 
97; 1Gr. Ev. § 55, last clause; 11S. & R. supra. 

5. The charges and refusals to charge are correct. The 
ruling of the court is predicated on the idea that the slave 
was wrong in resisting his overseer, and being thus wrong at 
the outset, and the cause of the whole difficulty that follow- 
ed, he is responsible for the consequences. This was correct. 

1. The word “felonious,” used in the indictment, is mere 
surplusage. (The State v. Beasley, 18 A. R.535.) The State, 
therefore, could not be held to prove the intent to be felo- 
nious. 1 Gr. Ev. §51; Nancy v. The State, 6 A. R. 483. 

2. The provocation was sought by defendant, and he can- 
not justify. Roscoe’s Cr. Ev. 724. If death had ensued, it 
would have been, in any possible aspect of the case, man- 
slaughter at the very least, and this shows that the court was 
correct. 

8. Unconditional submission is the duty of the slave. 
Wharton’s Crim. Law 238, Note Y. 241; The State v. Will, 
1 Dev. & Bat. 121; The State v. Jarratt, 1 Iredell 76; The 
State v. Ceesar 9 Iredell 391. 


GIBBONS, J.—In the relation of master and slave, the 
master is entitled to the absolute dominion and control over 
the slave. The slave owes absolute and unconditional sub- 
mission to the master. The master has the right to chastise 
and punish the slave in order to enforce his obedience, and 
to compel him to the performance of his duties. If the slave 
throws off the authority of the master, puts himself in a hos- 
tile attitude towards him, resists his dominion and control by 
physical force, evincing by his acts, while in a personal con- 
flict with the master, a design to make that resistance effec- 
tual in escaping from his dominion and authority, the master 
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has the right to employ such means, and so much force, to 
any extent, as will be effectual to subdue him. But if the 
slave is not resisting the master by physical force, or by hos- 
tile acts, but is simply in a state of disobedience, without 
personal violence towards the master, then the latter can only 
administer such punishment as is appropriate to the case, 
without endangering life or limb. 

The slave, in common with all human beings, undoubtedly 
has certain natural rights, and among these, is that of self- 
protection or self-defence; but in order to avail himself of 
these natural rights, for the justification of his acts, he must 
not himself be a wrong-doer. If, in the perpetration of a 
wrong, he does an act which he might justify if he was in 
the right, the law will no more protect him on the ground of 
natural right than it will any other wrong-doer. 

The charge of the court below as given to the jury, when 
tested by these principles, we think contains no error. The 
first proposition which it asserts is, that if the defendant had 
neglected to perform his duty, and the overseer was proceed- 
ing to chastise him for his disobedience, and the defendant 
thereupon resisted him, the latter had the right to use so 
much force as was necessary to overcome such resistance; 
and if the defendant in this conflict between the overseer and 
him, drew his knife and stabbed the overseer with the intent 
to kill him, then he was guilty. This proposition as thus 
stated is undoubtedly correct. The court in its charge lim- 
ited the right of the overseer in the employment of force, to 
overcome the resistance of the defendant, to the point “short 
of taking life or limb.” The charge would have been cor- 
rect even without that qualification. For we have already 
aboved stated that, if the slave is in open hostile rebellion 
against the master, and is resisting his legal authority by 
physical force, the master has the right to employ so much 
force as shall be sufficient to overcome such resistance. 

The second proposition asserted by the charge is, that it 
was not necessary that the defendant should have engaged 
in this conflict with the fixed design of killing the overseer, 
in order to render him guilty; but that if, after the conflict 
commenced, and the defendant was resisting the overseer, 
the defendant drew his knife and stabbed the overseer with 











JANUARY TERM, 1858. 85 
Dave v. The State. 





the intention of killing him, he was guilty. This proposi- 
tion also, we think correct. The converse of it goes upon 
the hypothesis, that the offence for which the defendant was 
tried, necessarily contemplates malice. We do not think this 
the proper construction of the statute creating the offence. 
Besides, the proposition announced by the court, we think 
entirely correct, even if malice had been an ingredient of 
the offence. The slave who is resisting the master’s authori- 
ty by physica] force, in a personal collision with him, isa 
wrong-doer; and if in that resistance he kills the master, he 
cannot reduce the crime from murder to manslaughter, by 
showing the fact, that in the commencement of the resistance 
he had no design to take life. The fact that he subsequently 
took life designedly would make the homicide malicious. 
The State v. Will, 1 Dev. & Battle 121. 

The next proposition asserted by the charge is, that if the 
defendant, when the overseer ordered another negro to knock 
him in the head with an axe, was so much alarmed that his 
reason was dethroned, and he then made the cuts without any 
intention at all, or with the intention of cutting himself loose, 
he was not guilty. Wesee no error in this proposition of 
which the defendant can complain. It may be conceded, 
that the intention to cut himself loose was confined in the 
charge to the state of mind when the reason was dethroned; 
still there would be no error in the charge of which the de- 
fendant could complain, because there is nothing contained 
in it against him. It is entirely for him, as far as it goes. 
The objection is, that it does not go far enough, and announce 
to the jury the full extent of the defendant’s rights. But 
this objection we cannot here consider. It was the privilege 
of the defendant to have called for a fuller charge upon this 
point, and if he neglected to do so we cannot aid him. The 
sole question for us is, whether~the charge contains error 
against the defendant? We are clear that it does not. 

What we have already said in reference to the second 
proposition announced by the court to the jury, necessarily 
disposes of the first and second charges prayed by the defend- 
ant. The propositions contained in these charges are simply 
the converse of that there discussed; and, that being correct, 
these were correctly refused. 
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The third charge asked by the defondant seems to be bene 
upon the idea that, although the defendant was resisting the 
authority of the overseer by actual force, still, if he believed 
or had reason to believe, that his life was in danger, or that 
some bodily harm was about to happen to him, he could, by 
virtue of his natural rights, justify the stabbing, although it 
was done with the intent to kill. This is in direct conflict 
with what we have above stated, in the preliminary part of 
this opinion; and we deem it only necessary to add here, 
that the charge was properly refused. The qualification of 
this charge as given to the jury, was vorrect. 

In reference to the action of the court in permitting addi- 
tional testimony to be given to the jury, after the cause had 
been argued and the jury charged, we have but to say, that 
we consider it a matter entirely within the discretion of the 
court, and not revisable on error. 

It appears by the bill of exceptions, that on the trial be- 
low, the defendant introduced a witness to prove his general 
character as a peaceable and obedient boy. ‘The court ex- 
plained to the witness, that general character was what a 
majority of an individual’s immediate neighbors said or 
thought of him; and in order to enable a witness to speak 
of general character, he must either know what a majority 
thought or said of an individual, or he must have heard some 
one say what a majority thought or said of him, as to his 
being peaceable and obedient; and that a witness might swear 
that he knew the general character of another person, with- 
out being able to recollect at the time he testified, the name 
of a single person he had heard speak of it; and if the wit- 
ness had not such knowledge, he could not speak of the de- 
fendant’s character.” 

“The regular mode of examining into the general reputa- 
tion,” says Mr. Greenleaf, in laying down the rule for im- 
peaching a witness, “‘is, to inquire of the witness whether he 
knows the general reputation of the person in question, 
among his neighbors, and what that reputation is.” 1 Green. 
Ev. § 461. The rule as laid down by Mr. Phillips, in cases 
where the character of the prisoner is in issue, is as follows: 
“The inquiry must also be as to general character; for it is 
the general character alone which can afford any test of gen- 
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eral conduct, or raise a presumption, that a person who had 
maintained a fair reputation down to a certain period, would 
not then begin to act a dishonest, unworthy part. Proof of 
particular transactions in which the defendant may have been 
concerned, is not admissible as evidence of his general good 
character. What, then, says the same author, is evidence of 
general character? The best medium of proof is, by show- 
ing how the person stands in general estimation; proof that 
he is reputed to be honest, is evidence of his character for 
honesty, and the species of evidence most properly resorted 
to in such inquiries.” 1 Phil. Ev. 491. The court below 
went on to define what general character was, and asserted 
that it was what a majority of the individual’s immediate 
neighbors said or thought of him; and from this postulate, 
laid down a rule for the competency of the witness, to wit: 
That the witness must know what a majority of the person’s 
neighbors said or thought of him; or he must have heard 
some person say what a majority of the man’s neighbors said 
or thought of him. This rule, as laid down by the court, 
might, as we conceive, exclude witnesses perfectly competent 
to testify. It may so happen, that a man has a reputation 
well established, either good or bad, and yet, a majority of 
his neighbors may never have spoken upon the subject, or 
expressed their thoughts in any manner whatever. We do 
not understand it to be essential to the establishment of a 
reputation, good or bad, that it should be preceded by the 
expression of an opinion by a majority of the person’s neigh- 
bors. This rule, carried out in practical life, might cut off 
many a man from proving a character, who would otherwise 
be enabled to establish it. Many a witness, put upon the 
stand, might be willing to say, that he knew the general 
character of another, and would be willing to swear; but 
when his competency was tested by the rule laid down by 
the court, he might not be able to say that he knew what a 
majority of the man’s neighbors said or thought of him. 
There may not have been a majority who have expressed an 
opinion to the witness; nor may he be able to say, with posi- 
tive knowledge, what a majority think; nor may he have 
heard any one else say what a majority said or thought, and 
yet himself be competent to swear what his general reputa 
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tion is. A person’s position in a community may be so ob- 
scure that very few of his neighbors know any thing of him; 
his general character may be very circumscribed. To hold 
that he could not prove his general character, except by wit- 
nesses, who could swear as to what the majority of his neigh- 
bors said or thought of him, would be, to deprive him of 
the benefit of this species of testimony. We think the rule 
laid down by the books the safer, and we are not disposed to 
allow a departure from it. The question should be, whether 
the witness. knows the general character of the accused, as a 
peaceable and obedient boy among his neighbors, or those 
acquainted with him; and the answer to this question must 
be the test of the competency of. the witness. 

It is true, the rule laid down by the court might, by one 
interpretation of it, and under certain circumstances, operate 
in favor of the accused. The word “ majority,” is usually 
understood in a less comprehensive sense than the word 
“general;” and, in a case of doubtful reputation, a bare 
majority might be sufficient to make the reputation good, 
when, by the regular rule, it would be equivocal. But this 
only shows the impolicy of departing from the well-settled 
rules of law, that are uniform in their operation. We have 
already shown that it might operate against the defendant. 

It is insisted, however, that it does not appear from the 
record, that any injury was done the defendant by the rule 
laid down by the court. It is true, the record does not show 
any direct injury to the defendant; but it is not enough that 
no injury isshown by the record to have resulted to the 
party excepting to the ruling of the court. The doctrine 
recognized by this court is, that we will presume injury from 
error, unless the record itself rebuts the presumption, and 
shows affirmatively that no injury could have resulted from 
the ruling of the court to the party excepting. Hx parte 
Keenan, 21 Ala. 558; Frierson v. Frierson, ib. 549. 

Whether any witness was excluded or not, by this ruling 
of the court, the record does not show; and the rule itself 
as laid. down being wrong, we must here hold it error. 

_The witness, Mrs. Underwood, was correctly excluded. 
By reference to the above cited authorities, it will be seen, 
that, when,a witness.is, called to speak of the reputation,or 
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character of any one, the preliminary question is, whether 
he knows the general character or not. If he answers this 
question in the affirmative, he is competent; if in the nega- 
tive, he is incompetent. Mrs. Underwood had not rendered 
herself competent to testify by her answer to this question. 
It is true, she stated that she had known the defendant from 
his infancy; but this may well be, and yet she may not know 
his general character. When character is in issue, individual 
opinions are, in general, not competent to be given to the 
jury. An exception to this rule sometimes obtains, when 
testimony of character is given, with a view of impeaching a 
witness; but in other cases, it is only knowledge of general 
character—the character which the man bears generally 
among the persons with whom he associates, and by whom 
he is known; in other words, his general neighborhood repu- 
tation—that can be given in evidence. 
For the error above noted, the judgment of the court be 

low is reversed, and the cause remanded. 


PRITCHETT vs. THE STATE. 


1 An act performed by a quick, impulsive, blood-thirsty. abandoned man may 
afford much stronger evidence that the life of the person assailed was in im- 
minent peril, than if performed by one known to possess an entirely different 
character and disposition, and might very reasonably justify a resort to more 
prompt measures of self-preservation. In such case, the act and the status 
of the actor must be taken together, in order to arrive at a just conclusion 
respecting its nature; and thus the character of the deceased may become a 
legitimate subject of inquiry, as connecting itself with the transaction which 
it may serve to explain. 

2. But however bad and desperate the character of the deceased may have been. 
and however many threats he may have made, he forfeits no right to his life, 
until by an actual attempt to execute his threats, or by some act or demon- 
stration at the time of the killing, taken in connection with such character and 
threats, he induces a reasonable belief on the part of the slayer that it is 
necessary to deprive him of life in order tosave his own, or to prevent some 

. felony upon his person. : 

3. When a homicide is committed under such circumstances as tend to show that 
the slayer acted in self-defence, the previous threats of the deceased, and his:con- 

duet upon the fatal occasion, construed: with reference to his known charac- 
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ter and peculiarities, having relation to such conduct and tending to explain 
it, all enter into, and form parts of the transaction, and may properly be 
received in evidence. 


Error to the Circuit Court ‘of Madison. 
Tried before the Hon. JoHn E. Moore. 


D. C. Humpnreys, for plaintiff in error. 
M. A. BaLpwin, Attorney General, contra. 


CHILTON, C. J.—The prisoner was indicted in the Circuit 
Court of Madison county, for the murder of one Henry Stam- 
mers. Upon hisarraignment he pleaded not guilty; was tried 
and convicted of murder in the second degree, and sentenced 
by the court to confinement in the penitentiary for the term 
of ten years. 

The proof conduced to show, that ill feeling had grown up 
between the deceased and the prisoner, on account of a war- 
rant sued out by the latter against the deceased, before a jus- 
tice of the peace; that the deceased had made threats of 
personal violence against the prisoner, which had been com: 
municated to him, and that, on the morning preceding the 
day when he was killed, the deceased had gone to the field 
in which the prisoner had been plowing, and, with a pistol 
in one hand and a rock or stick in the other, had forbid the 
prisoner’s going to his plow; that just before the killing the 
prisoner was seen starting from his house, priming his gun 
and picking his flint and crying; that he proceeded to the 
premises of the deceased, and found him near hishome; told 
him in a loud voice, “stop, I have come to shoot you;” that 
the deceased stopped and turned round, was fired at by the 
prisoner, and killed immediately. 

The prisoner proved that he was a peaceable, orderly man 
hitherto; and the same witness who proved the prisoner’s 
good character, was asked by the prisoner’s counsel, “if he 
knew the character of the deceased; whether he was a turbu- 
lent and quarrelsome man, or a peaceable and orderly one?” 
The Circuit Court, on objection of the solicitor, refused to 
permit the witness to answer this question, and this refusal is 
the only matter complained of as error. 

We are referred by the counsel for the prisoner, to the 
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case of Quesenberry v. The State, 3 Stew. & Porter 308, as 
an authority favoring the admission of the proof sought to 
be elicited by this interrogatory. In that case, while it was 
admitted, “that the good or bad character of the deceased 
could have no influence, as an abstract proposition, upon the 
guilt of the accused,” yet, it was said, there might be cases 
where the killing was attended with such circumstances as 
rendered its character doubtful, and in which the general 
character of the accused might sometimes afford a clue to the 
truth; that it wasan acknowledged principle, that, if at the 
time the deadly blow was inflicted, the prisoner who so in- 
flicted it had well founded reasons to believe himself in im- 
minent peril, without having, by his fault, produced the 
exigency, such killing would not be murder. The court 
further says: ‘If the deceased was known to be quick and 
deadly in his revenge of imagined insults—was ready to raise 
a deadly weapon on very slight provocation, or, in the lan- 
guage of the counsel, his “ garments were stained with many 
murders,” when the slayer had been menaced by such an 
one, he could find some excuse in the strongest impulses of 
our ,nature, in anticipating the purposes of his antagonist. 
The language of the law in such case would be, ‘obey that 
impulse to self-preservation, even at the hazard of the life of 
your adversary.’ ” 

I have quoted thus largely from that case, in order that, 
upon a principle of law of so much delicacy and importance, 
this court might avail itself cf the occasion to limit and guard 
the strong expressions employed by the judge who delivered 
the opinion, and to correct any misapprehension of the law 
to which it may have given rise.x.,That there may be cases 
where the known temper and disposition of the deceased, 
prompting him to cruelty, deadly revenge and recklessness of 
human life, may be so connected with acts indicating an in- 
tention on his part to take the life of the slayer, or to inflict 
some great bodily harm, as to become a part of the res geste, 
and to justify the slayer in resorting to more prompt and 
energetic measures of self-defence, we do not deny. But 
whatever may be a man’s character for desperation and reck- 
lessness, he is entitled to the protection of the law; and it is 


as much a crime in the eye of the law to slay him, as it is 
4 
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the most peaceable and law-abiding citizen in the community. 
Yet, the law, having respect to the nature of man, and aim- 
ing to arrive at the true intent and motive which character- 
ize acts prohibited by it, allows every fact and circumstance 
immediately connected with the act, and which tends to elu- 
cidate and explain its nature and character, or the motive 
and intent which moved to its perpetration, to be given in 
evidence. It endeavors to adjust the measures of defence 
to the nature of the assault, and in doing this, it permits the 
party assailed to view the assailant just as he is; for it is 
chiefly from a knowledge of the true condition of the parties 
at the time the act is done, that we can arrive at the motives 
which may reasonably be supposed to have influenced them. 
Oliver v. The State, 17 Ala. Rep. 598. An act performed 
by a quick, impulsive, blood-thirsty, abandoned man might 
afford much stronger evidence that the life of the party as- 
sailed was in imminent peril, than if performed by one 
known to possess an entirely different character and disposi- 
tion, and might very reasonably justify a resort to more 
prompt measures of self-preservation. In such case, the act 
and status of the actor must be taken together, in order to 
arrive at a just conclusion respecting its nature. Thus it is, 
the character of the deceased may become a legitimate sub- 
ject of inquiry, as connecting itself with the transaction 
which it may serve to explain. But however bad or des- 
perate that character may be, and however many threats such 
person may have made, he forfeits no right to his life, until 
by an actual attempt to execute his threats, or by some act 
or demonstration at the time of killing, taken in connection 
with such character or threats, he induces a reasonable belief 
on the part of the slayer that it is necessary to deprive him 
of life in order to save his own, or to prevent some felony 
upon his person. And when a homicide takes place under 
such circumstances as tend to show that the slayer acted in 
self-defence, the previous threats of the deceased, his conduct 
upon the fatal occasion construed with reference to his known 
character and peculiarities having relation to such conduct 
and tending to explain it, all enter into and form parts of the 
transaction, and may be properly received as evidence. 

If the quotation we have made from the case of Quesen- 
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berry v. The State, goes to support the view taken by the 
counsel for the prisoner in this case, namely, that because a 
man of “turbulent and quarrelsome disposition” has threat- 
ened to take the life of another, the party menaced may seek 
him out at his own house and kill him, thus “anticipating 
his antagonist’s purposes in obedience to the impulse of his 
nature to self-preservation,” we should not hesitate to de- 
clare that it was not the law; but taking the whole decision 
together, we do not so understand it. In such case, the char- 
acter of the deceased is altogether immaterial, as it affords, 
be it never so bad, no justification or exeuse for the killing; 
and the court should exclude all evidence concerning it. 
“The rule,” says an American author, “ undoubtedly is, that 
the character of the deceased can never be made a matter of 
controversy, except when involved in the res geste ; for it 
would be a barbarous thing to allow A. to give as a reason 
for his killing B., that B.’s disposition was savage and riot- 
ous.” Wharton’s Cr. L. 172; see also State v. Field, 14 
Maine Rep. 248; Commonwealth v. York, 7 Law Rep. 507; 
Wright v. The State, 9 Yerg. 342. 

Under the view of the law which we have above expressed, 
and the circumstances described by the proof in this cause, it 
is very clear the court did not err in excluding the proof. 

The judgment and sentence of conviction must conse- 


quently be affirmed. 


BUTLER vs. THE STATE. 


1. A demurrer to an indictment for forgery, on account of a variance between 
the instrument described therein and that offered in evidence at the trial, can- 
not be considered by the court, unless oyer of the instrument is craved. 

2. A writing in these words, viz: “ By the 25th day of December next I promise 
date to pay to Wm. H. Butler, or bearer, the sum of one hundred and interest 
from and two dollars for value ree’d of him, this February 23d, 1850.” (signed) 
“Stephens Burns,” is a promissory note within the forty-third section of the 
fourth chapter of the Penal Code, (Clay’s Digest 423, § 43) and will sustain 
an indictment for forgery. 

3. The statute of this State (Clay's Digest 442, § 26) dispenses with the neces- 
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sity for using the word ,* feloniously” in all indictments for crimes which were 
misdemeanors at common law, but are made felonies by our Penal Code. 

. Under an indictment for forgery, it is not necessary that there should be a 
literal correspondence between the instrument described in the indictment and 
that offered in evidence at the trial; if the correspondence is such as will 
prevent the prisoner from being a second time put in jeopardy for the same 
eause, should he be acquitted, or from being a second time punished, should 
he be convicted, it is sufficient. 

. Where there is a patent ambiguity on the face of the note charged to have 
been forged, arising from the use of words which are awkwardly, unskilfully 
or designedly inserted, it is the duty of the court to examine it, and to instruct 
the jury how it should be read. 

. Parol proof as to the manner in which the prisoner read the note to the wit- 
ness, to whom he offered it, is admissible to show the guo animo with which 
it was made and uttered. 

. When one of the original papers in a cause belonging to the files of the pri- 
mary court is, by an order of that court, attached to the transcript sent to 
the Appellate Court, the latter cannot inspect or examine it for any purpose 
whatever. 


Error to the Circuit Court of Jefferson. 
Tried before the Hon. Gro. D. SHORTRIDGE. 


The plaintiff in error, Wm. H. Butler, was indicted for 
forgery. The indictment contained seven counts, to each and 
all of which the prisoner demurred. The court sustained the 
demurrer to the fourth and seventh counts, and overruled it 


as to the others. 





On the trial, as appears by the bill of exceptions, the State 
offered in evidence to the jury the following instrument in 
writing, viz: “ By the twenty-fifth day of December next I 
promise date to pay Wm. H. Butler, or bearer, the sum of one 
hundred and interest from and two dollars, for value rec’d of 
him, this February 23, 1850,” (signed) “Stephen Burns;” and 
then offered a witness to prove that the prisoner had offered 
to sell him the same for a horse; that witness agreed to sell 
the horse for seventy-five dollars, and to pay him the balance; 
that at this time witness was on his way home to Gadsden, 
with a wagon and team; that the horse he was to sell was 
one of said team; that when he looked at the note, he had 
some doubts about it, not liking the way in which it was 
written, and required some explanation as to the manner in 
which it should be read; that the prisoner, after explaining 
to him why it was thus written, read it to him as follows: 
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“ By the twenty-fifth day of December next I promise to pay 
Wm. H. Butler, or bearer, the sum of one hundred and two 
dollars, for value rec’d of him, this February 23, 1850, and 
interest from date.” 

The prisoner, by his counsel, objected to the evidence of 
said witness, as to the manner in which the prisoner said the 
note should be read; but the court overruled his objection, 
and he excepted. The witness then further stated, that the 
prisoner consented that he should take the note, and make 
inquiries about it; and if he was satisfied that Mr. Burns was 
as good as he thought him, the trade was to be perfected when 
he returned, and he was then to deliver the horse, and pay 
the balance in money; that he was gone five days, and some 
days after he returned the prisoner sent for the note, and wit- 
ness gave it up. 

After the evidence was closed, the prisoner’s counsel moved 
the court to exclude said writing from the jury, under the 
second count, because of the variance between said writing 
and the note described in said count; which motion the court 
overruled, and the prisoner excepted. The prisoner’s counsel 
also moved the court to exclude said writing from the jury 
under each count separately, because of the variance between 
it and the instrument described in each count; which motion 
the court overruled, and permitted said paper to go to the 
jury under each one of said counts, and the prisoner excepted. 

The errors assigned are: 

1. The overruling of plaintiff’s demurrer to the first, se- 
cond, third, fifth and sixth counts respectively ; 

2. The several decisions against the plaintiff shown by the 
bill of exceptions. . 


EK. W. Peck, for plaintiff in error: 

1. The prisoner’s demurrer to the first, third, fifth and sixth 
counts should have been sustained, because the paper de- 
scribed in them is not a promissory note. Story on Promis- 
sory Notes, §§ 1, 18, 20. 

2. The first and sixth counts are bad, because the alleged 
offence is not charged to have been done felon‘ously. The 
State v. Beasley, 18 Ala. 535; Archbold’s Crim. Pl. 338, 46. 

3. The parol evidence admitted by the court, to show how 
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the paper offered to the jury should be read, ought to have 
been excluded. 2 U.S. Digest 294, and cases there referred 
to. 

4, The paper offered in evidence should have been exclu- 
ded, because of the variance between it and the instrument 
described in the several counts of the indictment. 


M. A, BaLpwin, Attorney General, contra. 


LIGON, J.—The first, second, third and fifth counts of 
this indictment are evidently framed in reference to the forty- 
third section of the fourth chapter of our Penal Code, (Clay’s 
Digest 423, § 48,) which declares, that “every person who 
shall falsely make, alter, forge, or counterfeit, any bond, bill 
single, promissory note, bill of exchange, or the acceptance 
of any bill of exchange, or the indorsement of any bond, bill 
single, promissory note, or bill of exchange, or any cotton 
receipt, or receipt for the payment of money, or any other 
thing, shall, on conviction, be deemed guilty of forgery in the 
second degree.” The sixth count is framed under the forty- 
ninth section of the same chapter, (Clay’s Dig. 424, § 49) 
which declares the uttering of a forged note a crime of the 
same grade as the forgery itself. These counts are severally 
demurred to; first, for a variance between the instrument de- 
scribed in them respectively, and the one produced on the 
trial; and secondly, because the instrument set out in each of 
them is not a promissory note. 

The first ground of demurrer, that for a variance, does not 
arise on the demurrer found in the record, since it does not 
appear that oyer was craved of the instrument, and without 
this the court cannot look to it to see whether there be a va- 
riance or not. 

The objection taken, that the paper set out in the several 
counts in the indictment is not a promissory note, ought not, 
we think, to prevail. It is true, the instrument as it is set 
out in each count, except the second, so far as the arrange- 
ment and order of its words are concerned, is not in the form 
ordinarily used in drawing a promissory note; yet, when ex- 
amined, it will be found to contain all that is necessary for 
that purpose. Neither form of it could be read, without im- 
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pressing the mind, at once, with the idea that it was a good 
promissory note for one hundred and two dollars, payable on 
the 25th of December next after its date. The words which 
are awkwardly, unskilfully or designedly blended with such 
as are necessary to make a promissory note for this sum, are 
not of such an import, nor are they so placed, as to weaken 
or destroy the force of the operative ones. They may be al- 
together stricken out, and still the instrument would remain 
a promissory note; or they may remain without affecting its 
character as such. | 

It is unnecessary to transcribe in this opinion the various 
forms of the writing charged to be forged, as it appears in the 
first, third, fifth and sixth counts of the indictment. One 
form of it, and that, perhaps, the most objectionable, must 
suffice. I copy from the fifth count: “ By the twenty-fifth 
day of December next I promise date to pay to Wm. H. But- 
ler, or bearer, the sum of one hundred and interest from and 
two dollars for value rec’d of him, this February 238, 1850, 
Stephen Burns.” 

It may well be asked, what possible influence can the words 
‘‘date and interest from,” in the connection and order in 
which they occur here, exercise over the remaining words of 
the instrument, either to change, enlarge, or restrict their 
meaning? We can see none: and are constrained to hold, 
that the instrument set out in the first, third, fifth and sixth 
counts of the indictment is a promissory note, within the 
meaning of the sections of our Penal Code heretofore quoted. 

This objection cannot apply to the second count, as that 
sets out the instrument as a promissory note for the sum of 
$102, with interest from date. 

It is further objected to the first and sixth counts, that the 
forgery is not charged to have been done feloniously. It is 
true, that the author to which we are referred says: “ In for- 
gery the word “feloniously” must be used, if made felony by 
the statute.” \rchbold’s Crim. P]. 46. This, doubtless, is 
the law in England, and an indictment would be bad on de- 
murrer which did not charge the forgery to have been done 
feloniously. But this court lias already held, in Beasly v. 
The State 18 Ala. 585, that the true interpretation of our 
statute (Clay’s Dig. 442, § 26) is, to dispense with the use of 
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the word “feloniously” in all indictments for crimes which 
were misdemeanors at common law, but are made felony by 
our Penal Code. Forgery by the common law was deemed 
a misdemeanor. 1 Russ. on Crimes 32; 2 ib. 317. But by 
statute, both in this State and in England, it has been made 
felony. In an indictment, therefore, for forgery in this State, 
it is not indispensable that it should be charged to have been 
done feloniously. 

On the trial the following note was offered as evidence un- 
der each count in the indictment: “ By the twenty-fifth day 
of December next I promise date to pay Wm. H. Butler, or 
bearer, the sum of one hundred and interest from and two 
dollars for value rec’d of him, this February 23, 1850, Ste- 
phen Burns,” which was objected to by the prisoner; but his 
objection was overruled, and he excepted. 

Under the first, third, fifth and sixth counts of this indict- 
ment it is perfectly clear, the note offered was properly re- 
ceived in evidence. To render it admissible, it‘is not neces- 
sary that there should be a literal correspondence between it 
and the paper set out in the counts under which it is offered. 
If the correspondence be such as to prevent the prisoner from 
being put a second time in jeopardy for the same cause, should 
he be acquitted, or from being a second time punished, if he 
is convicted, it will be sufficient. The note here offered, in 
the arrangement and order of its words, is almost an exact 
counterpart of the one set out in the several counts just enu- 
merated, and was rightly allowed to goto the jury under 
them. The variance is merely literal, and consequently is 
not enough to exclude it. 

The second count in the indictment sets out the forged in- 
strument as a promissory note for the payment of one hun- 
dred “and two dollars, and interest from date,” and it is not 
quite so clear that the paper offered in evidence, as it is set 
out in the bill of exceptions, does not vary from the one set 
out in that count. The note, set out in the bill of exceptions, 
contains the words “and interest from date,” but they are dif- 
ferently placed from what they are in the second count of the 
indictment. From their collocation in the note, that instru- 
ment is rendered somewhat ambiguous; but the ambiguity is 
patent, and it was fully in the province of the judge in the 

















JANUARY TERM, 1853. 49 
Butler v. The State. 


court below to examine it, and declare how it should read. 
The original note was before him; we have nothing but the 
transcript, and this does not pretend to furnish even a fac 
simile of the note. Under these circumstances, we cannot say 
the court erred in its construction of the instrument, or in al- 
lowing it to go to the jury under the second count in the in- 
dictment. The party complaining of error must show it, and 
until this is done, all intendments will be indulged in favor 
of the regularity and correctness of the proceedings of the 
court below, if, as in this instance, it be one of general juris- 
diction. 

The testimony in relation to the manner in which the pri- 
soner read the note to the witness, when the latter hesitated 
about receiving it in consequence of the uniqueness of its 
form, we do not think objectionable. It does not, it is true, 
tend to prove the making of the forged instrument by the 
prisoner, but it tends strongly to show the quo animo with 
which it was made and uttered. It could not deprive the 
prisoner of the benefit that might arise to him from an in- 
spection and construction of the instrument by the court, for, 
we have seen that, as the ambiguity which arises from the 
singular introduction of inapt words in some parts of the face 
of the note was patent, the court must pronounce upon the 
meaning of the paper upon inspection, unaided by parol 
proof; the jury has nothing to do with it. Evans v. Steele, 
2 Ala. 104. 

Any fact or circumstance which has a tendency to show 
the intention with which the act constituting the offence was 
done, is admissible both for and against the prisoner, unless 
such circumstance be found in his own declarations, and these 
he cannot introduce in his own favor, although if they are 
brought out by the prosecution he has the right to all that 
was said at that time. 

There is no error in the proceedings of the court below, 
and the conviction must be allowed to stand. 

On inspecting the record in this ease, we find that, by an 
order of the court below, the original note, on which the for- 
gery is assigned, is attached to the transcript. This is impro- 
per. That paper belongs alone to the files of the court be- 
low, and should not be allowed to be taken out of them for 
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any purpose. The hazard of losing it should never be in- 
curred; for, had we reversed the decision in this case, and 
the note in passing from court to court should be lost, and it 
could not be shown that it had passed into the hands of the 
prisoner, he would stand on much higher ground on the se- 
cond, than he occupied on the first trial. The act of sending 
it here was not only improper, but wholly useless and unne- 
cessary. We are not allowed to look at it for any purpose. 
fhe law which allows this court jurisdiction to review the 
acts and decisions of inferior courts, requires that it shall act 
alone on transcripts of the records and proceedings of those 
courts. Clay’s Dig. 306, § 1; ib. 308, § 13. Their files are 
sacred; we have no power to invade them; and if, by any 
means they reach this court, we have no right to inspect or 
use them for any purpose whatever. 


PARSONS wus. THE STATE. 


1. When a prisoner who has been convicted of a felony escapes from jail, after 
suing out a writ of error to reverse the judgment of conviction, and the fact 
of his escape is brought to the knowledge of the Appellate Court by affi- 
davits, it is nevertheless the duty of that court to proceed with the cause, 
and, without any reference to the facts outside of the record, to determine 
whether the conviction was according to the forms of law. 

. When a juror is summoned iv a criminal case, the sickness of his family, if 
of such a character as to demand his personal attention, is a sufficient excuse 
to authorize his discharge, on application to the presiding judge. 

3. But when the record shows that, after a list of the jurors directed by the court 
to be summoned had been served upon the prisoner, and before the day ap- 
pointed for his trial, two of the pannel were discharged from their attend” 
ance by the judge, without the knowledge or consent of either the prisoner 
or his counsel, and that the prisoner, by his counsel, objected at the trial to 
this action of the court, the judgment of conviction will be reversed on error, 
although the bill of exceptions recites that they were discharged “on the 
ground of the sickness of their families.” 

4. In such case, the prisoner may move for a venire de novo; but when the 
record shows that he objected at the trial to the action of the court, and that 
the court then decided that the jurors were properly discharged, this is equiv- 
alent to deciding that there was no ground for a venire de novo, and the ob- 
jection may be taken on error assigned in the Appellate Court. 


to 

















JANUARY TERM, 1863. 
Parsons v. The State. 





ERROR to the Circuit Court of Dallas. 
Tried before the Hon. NATHAN Cook. 


The plaintiff in error, Nelson Parsons, was indicted for the 
murder of Drury Mayo. The record shows that his trial was 
set for Wednesday, the 7th day of November, 1852, and that, 
on the Saturday preceding, the sheriff summoned one hun- 
dred jurors for the trial, in pursuance of an order of the 
court; that a list of these jurors was served on the prisoner, 
as the law directs; that on the day of trial, after the State 
and the prisoner had announced themselves ready, and after 
the names of the jurors summoned had been deposited in a 
hat, the drawing commenced, and a portion of the jurors 
been tried and sworn, the names of two persons, whose names 
were on the list and who had been summoned, were called, 
and they did not appear. The record shows that they had 
been discharged, on application made to the presiding judge, 
on the preceding Monday, ‘‘on the ground of the sickness 
of their families;” that such discharge was made without the 
knowledge or consent of either the prisoner or his counsel, 
and that they did not know of it until the names were drawn. 
The prisoner, by his counsel, objected to the action of the 
court in discharging said jurors from their attendance; but 
his objection was overruled, and the trial proceeded. 

Before the hearing in this court, affidavits were filed, show- 
ing that the prisoner, after a writ of error had been granted, 
had escaped from jail, and had not been retaken. 


Wo. M. Murpny, for plaintiff in error. 
M. A. BALDWIN, Attorney General, contra. 


GOLDTHW AITE, J.—A preliminary question is raised 
upon the affidavits presented to the court showing that, since 
the writ of error has been granted, the prisoner has escaped 
from jail, and has not been retaken; but we do not see how 
that fact can operate to prevent us from considering the 
questions presented upon the record, as to the legality of his 
conviction. The law regulating writs of error upon convic- 
tions for felony, impliedly dispenses with the attendance of 
the prisoner, by providing that he shall be detained in custo- 
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dy to abide the judgment rendered by the appellate tribunal. 
He appears here by his counsel, and is tried by the record 
alone; and although he may have committed an offence 
against the law by escaping, this court has no jurisdiction to 
ascertain such offence. Our only duty is to determine upon 
the record, whether the conviction has been according to the 
forms of law, and that duty must be discharged without 
any reference to the facts outside of the record. 

As to the main question ia the case: By the provisions of the 
Penal Code, the prisoner in capital felonies is entitled to twenty 
peremptory challenges, and the law requires the court to 
make an order directing the sheriff to summons for the trial 
a certain number of persons to serve as jurors, not less than 
fifty nor more than one hundred, including the regular pan- 
nel; and that the prisoner should be served with a list of 
the jurors two entire days before his trial. Clay’s Dig. 459 
§ § 53, 54,55. Taking these several provisions together, 
there can be no doubt as to the object of the last enactment. 
The prisoner was to be furnished with the names of the in- 
dividuals from whom the jury would probably be selected, 
to afford him the opportunity of ascertaining whether causes 
for challenge existed; and also for the purpose of enabling 
him to exercise, understandingly, the privileges conferred 
upon him as to peremptory challenges. If the list served 
upon the prisoner contained the names of persons who were 
not summoned, it is obvious that it would not be a compli- 
ance with the terms of the statute; it would not be the list 
of jurors summoned for the trial; and every one can see also 
that in such a case the beneficial objects of the statute, so far 
as the prisoner was concerned, might be impaired. We have 
held, more than once, that the provision was not directory 
merely, but that it was a matter of right, and that the failure 
to observe it was, unless waived by the prisoner, an irregu- 
larity which was fatal on error. The State v. McLendon, 
1 Stew. 195. 

The defendant being entitled to demand a compliance with 
the requisitions of the statute, as a matter of right, it follows 
necessarily, that any action of the court which impaired or 
diminished this right, must, when presented upon the record, 
be equally as fatal on error, as an absolute and unqualified 
denial of it. 
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Applying these principles to the case before us, there is 
but little difficulty in its determination. The record shows, 
that after the number directed by the court had been sum- 
moned, and the list served upon the prisoner, two of the per- 
sons thus summoned had been discharged by the judge from 
attending ; and that this was done before the day appointed 
for the trial, and without the knowledge or consent either of 
the defendant or his counsel. If the judge can rightfully 
discharge one of the jurors summoned, he can exercise the 
same power in relation to the entire pannel; and the conse- 
quence would be, that the right which it was the object of 
the statute to secure, would be rendered unavailable by the 
action of the court. But it is urged that, in the present case, 
the jurors were not arbitrarily discharged from their attend- 
ance, but that the record shows they were excused for good 
cause. The cause assigned in the bill of exceptions is, the 
sickness of the families of the jurors; and although we are 
of the opinion that this may, under some circumstances, be 
sufficient ground of excuse, yet it does not follow that it is 
in every case. It certainly requires no argument to show 
that, if the wife or child of a juror is at the point of death, 
he would not be ina state of mind to discharge the duties 
which devolved upon him, with that degree of patience, 
calmness and deliberation, which was due in the investigation 
of cases of this magnitude and importance; and it would 
unquestionably be the duty of the court to discharge a juror 
under such circumstances. We would go still farther, and 
extend the application of the principle to every case in which 
it appeared that the sickness was of a character which de- 
manded the personal attention of the juror; but unless this 
does appear, the court would not be authorized to discharge 
the juror on this ground. The case, however, as made by 
the record, does not show an emergency of this character; 
and had the juror appeared at the trial when called, and a 
motion then had been made to discharge him for the mere 
sickness of his family, without showing that his personal at- 
tention wus necessary, the court would not have been author- 
ized to discharge him. Bolles v. The State, 13 8. & M. 398, 
The discharge here was two days before the trial, and non 
constat that the grounds of excuse may not have been re- 
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moved before the day on which the attendance of the jurors 
was required. 

But, again, it is insisted on the part of the State, that, 
conceding that the excuse was insufficient and the discharge 
illegal, the defendant cannot avail himself of the irregularity 
for the reason that he did not move for a venive de novo; in 
other words, that by failing to make this motion, he waived 
any objection to the discharge of the jurors. Unquestionably 
he could have made this motion, and if the court had been 
satisfied that the jurors had been illegally discharged, it 
would have been proper to have directed a new venire; but 
the court decided, when the objection was raised, that the 
jurors had been properly discharged, and this was, in effect, 
deciding that there was no ground for a venire de novo. The 
improper granting or refusing of a challenge may, however, 
be taken advantage of on error, if it appears from the record. 
State v. Shaw, 3 Ired.; King v. Edmunds, 4 B. & A. 472. 
And although this was neither the granting or refusing a 
challenge, the principle is the same. 

For the error in the action of the court, the judgment 
must be reversed and the cause remanded. 


SMITH cs. THE STATE. 


1. An indictment for keeping a billiard table in connection with a house where 
spirituous liquors are retailed, as an appendage thereto, is sufficient when it 
pursues the words of the statute literally. (Clay's Dig. 434, § 19.) 

2. It is not necessafy, in order to constitute a violation of the statute, that the 
billiard table should be kept in the same room, or under the same roof, where 
the spirituous liquors are retailed; if the one is contiguous to the other, and 
forms part and parcel of the same establishment, it falls within the statute. 


ERROR to the Circuit Court of Sumter. 
Tried before the Hon. B. W. HuntTINGTON. 


The plaintiff in error was indicted for keeping “a billiard 
table in connection with a house where spirituous liquors are 
retailed, as an appendage thereto.” Clay’s Digest 484 § 19. 
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He demurred to the indictment, but his demurrer was over- 
ruled. On the trial a bill of exceptions was taken to the 
rulings of the court, from which it appears that the State 
introduced a witness who testified, “that the defendant kept 
a billiard table in the county shortly before the finding of the 
indictment, and that he also kept a house where spirituous 
liquors were retailed at the same time; that witness played at 
the table, and saw others playing; that he paid defendant 
twenty-five cents a game for playing at the table.” It was 
also proved, that there had been, about the same time, playing 
by others at the table; sometimes there was no charge made, 
and sometimes there was a charge; the players sometimes 
came down into the defendant’s bar and got liquor, and some- 
times it was sent up to them, they ordering it; but there was 
no rule, or regulation, or understanding, that the playing on 
the table should be for liquor, or that the players were to buy 
any of defendant, but the players made the game as they 
chose. The State also proved, that the house in which the 
billiard table was kept was a new building, standing near to, 
and immediately behind the house where the liquors were 
retailed, and on the same lot; the two buildings were not 
joined together, but there was a small interval between them, 
of such width as would naturally be caused by the projec- 
tion of the two roofs. The grocery was on the ground floor, 
next to the street, (in Livingston,) the back-door opening into 
the lower room of the new building, which last room defen- 
dant occupied as a cooking room for himself and such persons 
as might be living with him; a flight of stairs led to the room 
above, in which the billiard table was. This billiard room 
could be approached by a side door in the new building, 
opening into an alley running in from the street, without 
going into the grocery. The defendant proved, that he had 
a license to keep a billiard table, under the revenue act of 
1850-1. 

The court charged the jury, that if they believed the evi- 
dence, they must find the defendant guilty; and refused to 
charge, as requested by defendant's counsel, that if they be- 
lieved the business of ‘retailing liquor was not connected with 
the billiard table, as that there was no rule, or habit, or under- 
standing between the players and the defendant, that those 
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who used the table should get liquors from him, they must 
find for defendant.” 
The overruling of the demurrer to the indictment, the 
charge given, and the refusal to charge as requested, are 
assigned for error. 


Buiss & BALDWLY, for plaintiff in error. 
M. A. BALDWIN, Attorney General, contra. 


GIBBONS, J.—This indictment is founded upon an offence 
purely statutory, and from numerous decisions of this court 
in like cases, it is sufficient if the indictment charges the 
offence in the words of the statute, or in words tantamount to 
those employed by the statute. The State v. Click, 2 Ala. 
26; State v. Duncan, 9 P. 260; State v. Stedman, 7 P. 495; 
Worrell v. The State, 12 Ala. 732; The State v. Bullock, 13 
Ala, 413. The indictment in this case seems to have em- 
ployed the words of the statute literally. The demurrer 
therefore was correctly overruled. 

The court below charged the jury, that if they believed 
the evidence, they must find the defendant guilty. This 
charge necessarily involves the construction of the statute, in 
order to ascertain whether the proof made out the offence, 
It is lawful in the State of Alabama for any one obtaining a 
license, to retail spirituous liquors; it is also lawful for any 
one obtaining a license, to keep a billiard table. What then 
is the meaning of the statute creating the offence on which 
the indictment is founded? We understand its meaning to 
be, that although one duly licensed may retail or keep a bil- 
liard table, or do both at the same time under certain circum. 
stances, yet he cannot unite the two at the same time and 
place. The statute seems to have regarded these employ- 
ments, (although sanctioned by law,) as demoralizing in their 
nature; and while it permits them to be carried on separately, 
it prohibits them from being united in the same person, at the 
same time and place. 

In our construction of the statute, it does not matter 
whether the billiard table is in the same room or under the 
same roof where spirituous liquors are retailed. If the one 
is contiguous to the other, and forms part and parcel of the 
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same establishment, it falls within it. The statute reads as 
follows: ‘Every person who shall keep a billiard table in 
connection with a house where spirituous liquors are retailed, 
as an appendage thereto, shall on conviction,” &. The 
phrase “as an appendage thereto,” we understand to refer 
back to billiard table, and the billiard table is to be an appen- 
dage to the house where spirituous liquors are retailed. This 
phrase, ‘‘as an appendage thereto,” is to be understood in the 
same sense as the word “appurtenance,” or “out house,” 
when applied to the main building on any given premises; 
meaning part and parcel of the same whole. We do not 
here undertake to say how far the billiard table must be sepa- 
rated from the bar-room, in order to render them separate 
establishments; but we do not hesitate to say that the proof 
in this case, according to our construction of the statute, made 
out the offence. There was therefore no error in the charge 
of the court. 

The charge requested assumes, that in order to make out 
the offence, there must have been a rule or understanding 
between the billiard players and the defendant that they 
should get liquors from him. This, we think, an incorrect 
interpretation of the statute. The offence created by it is, as 
we have above stated, the uniting of the two employments in 
the same person, at the same time and place. Whoever does 
this, is guilty of the offence. The charge was properly re- 
fused, and the judgment is affirmed. 


VAN DYKE vs, THE STATE. 


1. After the final adjourament of the Supreme Court it ceases to have any power 
over its records, other than that, incident to all courts of general jurisdictions 
of correcting clerical errors where the record affords matter upon which to 
base such correction. 

2. An adjourned term is but a continuation of the regular term ; and although it 
is continued for the trial of the causes on a particular division, yet the court 
has power, ex mero motu, to vacate an erroneous judgment rendered during 
the regular term in a-cause on another division, and te set down the eause for 
s a at the regular succeeding term. 
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Motion to strike ‘the cause from the docket. The facts 
upon which this motion is predicated, may be thus stated. 
Onithe 4th day of August, 1852, a day of the: regular June 
term of the Supreme Court, an opinion was delivered in this 
case, affirming the judgmert of the Circuit Court of Tuska- 
loosa, county. On the 5th day of August, before the adjourn- 
ment of said term of the court, the following order was made 
for an adjourned term to be held in December, viz: 

“ And now the court being about to adjourn, and it appear- 
ing that there are undisposed of many cases on the North Kast- 
ern Division; It is ordered, with the consent of all the counsel 
engaged in said causes on the North Eastern Division, that an 
adjourned term of this court be held, for the purpose of dis- 
posing of said causes still remaining undisposed of; and 
further, that said adjourped term be commenced on the first 
Monday. in December next, and continue in session three 
weeks. It is further ordered, that all the continuances here- 
tofore entered continuing the causes on the North Eastern 
Division, be set aside, and that they stand for trial at the said 
adjourned term. ‘All other causes remaining on the docket, 
but not upon the North Eastern Division, are continued until 
the next regular term of this court. And thereupon the 
court adjourned, to meet again on the first Monday in Decem- 
ber next.” 

On the 21st day of December, which was the last day of 
the adjourned term, the following order was made by the 
court in this cause, ex mero motu: ‘In this case it is ordered, 
that the judgment rendered on the 4th day of August, 1852, 
a previous day of the present term, be set aside, and that said 
cause be continued, to be argued at the next term of this 
court ;” and the cause was reinstated on the docket accord- 
ingly. 

The county of Tuskaloosa, from the Circuit Court of which 
the writ of error.in this case. was sued out, is in the North 
Western Division of the State. 


NIcoLson, for the motion. 
E. W. PEcK, contra. 


Per curiam.—Motion is made in this case to repudiate the 
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jurisdiction of this court, and to strike the cause from the 
docket, upon the ground that, after a final judgment, and 
after, as it is alleged, the court had adjourned its regular term, 
the power of the court over the cause ceased, and that the 
subsequent order of the court for a rehearing, made at the 
adjourned term, commencing on the first Monday in Decem- 
ber last, was void, and that the rehearing then granted should 
be treated as a nullity. 

This is a very important question, not only in its bearing 
upon other cases, but as involving the power of this court in 
reference to the correction of its own judgments, and we trust 
we have given to it the consideration which its importance 
and delicacy demand. 

It is most unquestionably true, that, after the final adjourn- 
ment of this court, it ceases to have any power over its 
records, other than such as is incident to all courts of general 
jurisdiction, that of correcting clerical errors where the record 
affords matter upon which to base such correction. After its 
final adjournment, its judgments are absolute and conclusive, 
and the court has no power over them. 

But, while we fully recognize this undeniable principle of 
law, we are, on the other hand, equally clear, that the case 
presented by this motion does not fall within it. 

The statute declares, that the Supreme Court shall hold two 
terms in each year, tocommence the first Mondays in January 
and June. ‘The length of the terms is not prescribed, but the 
court is required to sit from day to day, (Sundays excepted,) 
until the business is completed. By the first section of the 
act of 1833, it was provided: “The judges of the Supreme 
Court may hold adjourned terms of said court, for the trial of 
such causes as the counsel on botli sides thereof may agree to 
set at such adjourned term, to be called and heard in the 
order in which they are set for trial, of which the clerk shall 
make record ; and it shall be the duty of the court to cause to 
be entered of record, at the time of setting such causes: for 
trial, the time of the commencement of such adjourned term.” 

In the case before us, at the last June term, an order was 
made for the holding of an adjourned term of the court, to 
commence on the first Monday in December last, which 
was set apart for the trial of the causes on the North Eastern: 
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Division, and all other causes on the docket, not otherwise 
disposed of, were ordered to be continued until the next 
regular term. The judgment in the case before us was ren- 
déred at the June term, anterior to the order of continuance, 
arid ‘a rehearing was granted at the adjourned term. The 
question is, had the court the power to grant the rehearing? 

We feel quite sure that it had. The adjourned term, as its 
name manifestly imports, is but a continuation of the previous 
term, and although it is continued for the trial of the causes on a 
particular division, it by no means follows that the power of 
the court over the business which has been done and the en- 
tries made, is taken away. It is the same term prolonged; 
and although prolonged for purposes specified in the order, 
and although the court, as a matter of justice to the counsel 
and suitors, would not take up any causes not set for trial at 
such adjourned term, yet, as its session or term has not finally 
elosed, it has power over its record to make it conform to the 
truth, and to see that injustice is not done by allowing an 
erroneous judgment to stand against a party, but should, as 
in the case before us, mero motu, vacate it, and set down the 
cause for a rehearing at the regular succeeding term. If the 
term has not closed, and the court is still in session, it is not 
concluded by its previous order, but has power to rescind it; 
for so long as the term continues, this power necessarily re- 
sults. Itis not like the case of a special distinct term held 
after the regular term has been brought to a final close. In 
such case, the court would be concluded by the final adjourn- 
ment. 

In order to conclude the court, and exclude its power over 
the record of the term, the term must have closed either by 
an adjournment sine die, or by lapse of time so as to be closed 
by the coming on of the regular term. Here the court ad- 
journed to a particular day, for the purpose, ’tis true, of trying 
certain causes, but still continuing the term and retaining its 
powers incident to its orders made during the term. 

Tt wae long the practice under the statutes to adjourn the 
court toa particular day preceding the next regular term, so 
$8 +6 meet and deliver opinions, and have the judgments en- 
tered up as of the term which was thus prolonged.—See the 
récords of this court. 
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Although we do not pursue this practice now, yet we think 
the judgments so rendered are not void, but the court had 
jurisdiction. 

Suppose that, at the adjourned term, the counsel should have 
consented to try a cause not on the North Eastern Division, 
and the court had tried it, could it be seriously contended 
that the judgment rendered would have been void for want 
of jurisdiction? Clearly it would have been competent for 
the court to set aside the previous order of continuance, and 
by the consent of counsel to have tried the cause. Consent 
could not confer this jurisdiction. The court had it without 
such consent, but without such consent its exercise would 
have been unjust. 

Upon the whole, we are fully persuaded that the court had 
power over the record, and might rightfully grant the re- 
hearing. 

Motion denied. 


ARTHUR et AL. vs. THE STATE. 


1. In all summary proceedings by motion, the judgment, whether by default or 
otherwise, must show affirmatively every fact necessary to give the court ju- 
risdiction ; and when the statute requires a certain notice to be given, the re- 
cord must show that notice was given for the time, and in the manner re- 
quired. 

2, But when the statute, under which the proceedings are had, does not, in terms, 
require notice to be given for a certain number of days, or is silent in respect 
to notice, it will be sufficient, if the judgment entry shows that due or rea- 
sonable notice was given to the defendant. 


ERROR to the Circuit Court of Barbour. 
The record does not show the name of the presiding judge. 


The proceeding in the court below arose on a suggestion, 
made by the Attorney General in behalf of the.State of Ala- 
bama, that Arthur, late sheriff of Dale county, had failed to 
make the money on a certain.fi. fa. which came to his hands 
in favor of the State of Alabama v. Archibald S. Justice, 
when by proper. diligence it could have been made. 
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(This suggestion was made at the Fall Term, 1848, of said 
Circuit Court, and was continued regularly from term ‘to 
term until Spring Term, 1850, when the following proceed- 
ings and judgment were had, as appears by the entry in the 
record of that term. 

“Came the plaintiff, and the defendant came not, but made 
default; and the plaintiff suggests to the court that, on the 
17th day of November, 1846, a writ of execution issued from 
the Cireuit Court of Barbour county in favor of the State of 
Alabama against Archibald S. Justice, for the sum of two 
hundred dollars, with interest from the 20th of October, 1845, 
besides $12;;, costs of suit; that said writ of execution went 
into the hands of Joseph Arthur, late sheriff of Dale county, 
on the 9th day of January, 1847; that said Joseph Arthur 
has ‘failed to make ‘the amount of said execution; and that 
said money could, with due diligence, have been made by 
said Joseph Arthur, late sheriff as aforesaid; and moves the 
court for an issue to try the facts; which motion being grant- 
ed, thereupon came a jury of good and lawful men, to-wit: 
John W. Brown, foreman, and eleven others, who, upon their 
oath say, that on the 17th day of November, 1846, a writ of 
execution issued from the Circuit Court of Barbour county, 
in favor of. the State of Alabama against Archibald S. Jus- 
tice, for the sum of two hundred dollars, and $12,°7, cost of 
said suit, with interest from the 20th of Berber 1845; that 
said writ of execution went into the hands of the said J oaeph 
Arthur, on the 9th day of January, 1847, who then and from 
thence, at, until, and after the return day of said writ of exe- 
cution, was sheriff of Dale county; that the said Joseph: Ar- 
thur could, with due diligence, have made the amount of said 
execution. And thereupon, said plaintiff moves for judg- 
ment against the said Joseph Arthur, late sheriff as aforesaid, 
and against Thomas Arthur, Philip Arthur, Jesse Deen, Jas. 
Deen, Ru W. Patterson, R. Martin, William ©. Powell, J. R. 
Williams and Elijah Reynolds, who, it is proven to the court, 
were the'securities of said Joseph Arthur on his official bond 
during the time that said execution was in the hands of’ said 
Joséph Arthur, and it being also shown to the court that said 
Joseph” Arthur had due notice that said. motion would be 
made: It is theréfore cotisidered by the'court that the plain- 
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tiff ore recover of the said Joseph Arthur, ‘é (and his securities 
whose hames are again set out) “the sum of two hundred and 
seventy-two ,%%, dollars, the principal and interest of said ex- 
ecution, with the farther sum of twelve ,%7, dollars, cost of 
the original suit, and the sum of twenty dollars, being ten 
percent. damages on the amount of said execution; and the 
costs of this suit.” 

The defendants below bring the case to this court, and .as- 
sign for error the judgment of the Circuit Court. 


A. Martin, for plaintiff in error: 

The defendant was entitled to notice of the motion. Reed 
v. Jackson, 1 Ala. 208-9; Brown et al. v. Wheeler, 3 _ 
289-90 ; Clay’s Dig. 586, § 14. 

The case of Kirkman v. Hawkins, 1 Porter 22, is pA 
by the cases referred to above in regard to notice. 

This notice must be a reasonable notice, dependent upon a 
variety of circumstances—such as the distance the parties 
might reside from the place of trial, and the time necessary 
to afford them an opportunity of providing for their defence. 

The averment in the judgment, that it appeared to the sat- 
isfaction of the court that defendants had due notice of’ this 
motion, cannot be held to show they had such notice of the 
motion as they were entitled to; and in the absence of the 
statement of this fact, and of the appearance of defendants, 
the Circuit Court must be held to have acted without juris- 
diction of the case. Reed v. Jackson, 1 Ala. 208-9; Log- 
wood v. Bank of Huntsville, Minor’s R. 25; Yancey v. Haw- 
kins, ib. 172; Atwood v. Craig, 3 Stew. & Por. 21; Adams 
v. White, 2 Ala. 37; Hartley v. Bloodgood, 16 Ala. 288. ” 

The notice sent up with the record not having been referred 
to, or'in any manner made a part of the judgment, forms no 
part of the record, and cannot be looked to for any purpose. 
White v. Bank of Decatur, 1 Ala. 485; Curry v. Bank of 
Mobile, 8 Por. 372; 1 Ala. 549; A‘inetrong v. Robertson et 
al., 2: Ala. 164. 


P,, 7, SAYRE, contia : ‘ 
The record discloses the fact, that due notice was given to 
the sheriff; this, too, is set out in the judgment. 
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But if the fact of notice did not appear in the record, it 
would not be error. Kirkman v. Hawkins, 1 Por. 22. 


LIGON, J.—The only point relied on in the argument by 
counsel for the plaintiffs in error, related to the notice given 
to Arthur, the sheriff, of the suggestion and motion against 
him in the court below. He insists that the judgment entry 
does not show such notice as will justify the judgment ren- 
dered, and that we cannot look to other parts of the transcript 
to aid it. 

It is certainly true, that, in all summary proceedings by 
motion, the judgment, whether by default or otherwise, must 
show affirmatively every fact necessary to give the court this 
summary jurisdiction ; and in judgments by default, the lia- 
bility of the defendant must also be shown. Cary v. Bank 
of Mobile, 8 Por. 872; Yancey et al. v. Hawkins, Minor 171. 
It is also true, that, in cases in which the statute requires a 
certain notice to be given, the record must show that notice 
was given for the time and in the manner required. Atwood 
et al. v. Craig, 3 Stew. & Por. 21; Hartley v. Bloodgood, 16 
Ala. 235. 

But it is equally as clear, that, where the statute under which 
the proceeding is had does not, in terms, require notice to be 
given for a certain number of days, or is silent in respect to 
notice, it will be sufficient if the judgment entry shows that 
due or reasonable notice was given to the defendant. Brown 
v. Wheeler, 3 Ala. 287; Reed v. Jackson, 1 Ala. 207; Kirk- 
man v. Hawkins, 1 Por. 22. In the last case cited, the first 
head-note may possibly mislead, and induce a belief that the 
two first are in conflect with it. But a careful examination 
of all the cases will show that there is harmony, and not con- 
flict. Kirkman v. Hawkins decides, that the suggestion against 
the sheriff may be made without notice to him, but he must 
have reasonable notice of the motion for judgment founded 
‘on that suggestion. The cases of Brown v. Wheeler and 
Reed v. Jackson hold, that the party against whom the mo- 
tion is made must have reasonable notice, and this must ap- 
pear in the judgment entry, or the judgment will be errone- 
The proceedings in this case were had under’ ithe act.of 
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1826, (Clay’s Dig. 218, § 85,) which does not, in terms, require 
any notice, either to the sheriff or his securities, of either the 
suggestion or motion; but we have held, that reasonable no- 
tice is necessary, and of the reasonableness of this notice the 
court before which the motion is made must judge. And if it 
appears in its judgment entry that due or sufficient notice had 
been given, the demands of the law will be satisfied. Such 
is the case here, and as the entry contained a recital of every 
other fact necessary to give the court jurisdiction, the judg- 
ment is regular. 

Notice to the sheriff alone, in this proceeding, will justify 
a judgment against his sureties on his official bond, when it 
is made to appear, as it does here, that satisfactory evidence 
was produced to the court below of the fact of their surety- 
ship. 

There is no error in the record, and the judgment is conse- 
quently affirmed. 


EX PARTE McCRARY. 


1, When application is made to the Appellate Court for writs of habeas corpus 
and certiorari, to revise the action of a circuit judge in refusing bail toa 
prisoner charged with murder, and the bill of exceptions states that the cause 
was continued “on the affidavit of the prosecutor, which disclosed the ab- 
sence of a material witness for the State, who had been regularly subpenaed,” 
é&c., but the affidavit itself is not set out in the record, the Appellate Court 

"will not intend that the affidavit did not satisfactorily account for the absence 
of the witness according to the requirements of the statute. If the affidavit 
was defective, it should have been set out in the record, or its defects in some 
other way made part of the petitioner’s case. 

Although, since the adoption of the Penal Code, the jury have the power, in 
all cases of murder in the first degree, of determining whether the punish- 
ment shall be death or imprisonment for life in the penitentiary, yet this does 
not make the offence less capital than before. The inquiry before the magis- 
trate, on a question of bail, still is, whether the offence charged may be capi- 
tally punished ; if it may, and the proof is evident or the presumption great, 
it is not bailable, 

3. When an examination has been had before a magistrate, or a judge of an infe- 

ior tribunal, in whom is reposed a sound discretion to admit to bail or not, 

as they may think proper under all the facts and circumstances of the case, 


to 
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But if the fact of notice did not appear in the record, it 
would not be error. Kirkman v. Hawkins, 1 Por. 22. 


LIGON, J.—The only point relied on in the argument by 
counsel for the plaintiffs in error, related to the notice given 
to Arthur, the sheriff, of the suggestion and motion against 
him in the court below. He insists that the judgment entry 
does not show such notice as will justify the judgment ren- 
dered, and that we cannot look to other parts of the transcript 
to aid it. 

It is certainly true, that, in all summary proceedings by 
motion, the judgment, whether by default or otherwise, must 
show affirmatively every fact necessary to give the court this 
summary jurisdiction ; and in judgments by default, the lia- 
bility of the defendant must also be shown. Cary v. Bank 
of Mobile, 8 Por. 372; Yancey et al. v. Hawkins, Minor 171. 
It is also true, that, in cases in which the statute requires a 
certain notice to be given, the record must show that notice 
was given for the time and in the manner required. Atwood 
et al. v. Craig, 3 Stew. & Por. 21; Hartley v. Bloodgood, 16 
Ala. 235. 

But it is equally as clear, that, where the statute under which 
the proceeding is had does not, in terms, require notice to be 
given for a certain number of days, or is silent in respect to 
notice, it will be sufficient if the judgment entry shows that 
due or reasonable notice was given to the defendant. Brown 
v. Wheeler, 3 Ala. 287; Reed v. Jackson, 1 Ala. 207; Kirk- 
man v. Hawkins, 1 Por. 22. In the last case cited, the first 
head-note may possibly mislead, and induce a belief that the 
two first are in conflect with it. But a careful examination 
of all the cases will show that there is harmony, and not con- 
flict. Kirkman v. Hawkins decides, that the suggestion against 
the sheriff may be made without notice to him, but he must 
have reasonable notice of the motion for judgment founded 
on that suggestion. The cases of Brown v, Wheeler and 
Reed v. Jackson hold, that the party against whom the mo- 
tion is made must have reasonable notice, and this must ap- 
pear in the judgment entry, or the judgment will be errone- 
ous. 

The proceedings in this case were had under’ ithe act.of 
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1826, (Clay’s Dig. 218, § 85,) which does not, in terms, require 
any notice, either to the sheriff or his securities, of either the 
suggestion or motion; but we have held, that reasonable no- 
tice is necessary, and of the reasonableness of this notice the 
court before which the motion is made must judge. And if it 
appears in its judgment entry that due or sufficient notice had 
been given, the demands of the law will be satisfied. Such 
is the case here, and as the entry contained a recital of every 
other fact necessary to give the court jurisdiction, the judg- 
ment is regular. 
Notice to the sheriff alone, in this proceeding, will justify 
a judgment against his sureties on his official bond, when it 
is made to appear, as it does here, that satisfactory evidence 
was produced to the court below of the fact of their surety- 
ship. 
There is no error in the record, and the judgment is conse- 
quently affirmed. 





EX PARTE McCRARY. 


1, When application is made to the Appellate Court for writs of habeas corpus 
and certiorari, to revise the action of a circuit judge in refusing bail toa 
prisoner charged with murder, and the bill of exceptions states that the cause 
was continued “on the affidavit of the prosecutor, which disclosed the ab- 
sence of a material witness for the State, who had been regularly subpoenaed,” 
é&c., but the affidavit itself is not set out in the record, the Appellate Court 

* will not intend that the affidavit did not satisfactorily account for the absence 
of the witness according to the requirements of the statute. If the affidavit 
was defective, it should have been set out in the record, or its defects in some 
other way made part of the petitioner’s case. 

Although, since the adoption of the Penal Code, the jury have the power, in 
all cases of murder in the first degree, of determining whether the punish- 

_ ment shall be death or imprisonment for life in the penitentiary, yet this does 
rot make the offence less capital than before. The inquiry before the magis- 
trate, on a question of bail, still is, whether the offence charged may be capi- 
tally punished ; if it may, and the proof is evident or the presumption great, 
it is not bailable. 

3. When an examination has been had before a magistrate, or a judge of an infe- 

rior tribunal, in whom is reposed a sound discretion to admit to bail or not, 
as they may think proper under all the facts and circumstances of the case, 
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the: Appellate Court will always presume that this discretion has been cor” 
rectly exercised, until the contrary is plainly made to appear, 


Application for writs of habeas corpus and certiorari, to 
revise the action of the Hon. Ropert DoUGHERTY, presiding 
in the Circuit Court of Barbour, in refusing bail to the peti- 
tioner. The facts on which the application is based, are set 
forth in the opinion. 


SAMUEL I, Rick, for the petitioner : 


The necessity which will exculpate the slayer, need not be 
actual. A reasonable belief of necessity is equivalent to an 
actual necessity. Oliver v. The State, 17 Ala. Rep. 587; 
Quesenberry v. The State, 3 8. & Por. 308; Foster’s Crown 
Cases, 263-264; The People v. Rector, 19 Wend. Rep. 590; 
The People v. Shorter, 4 Barb. Sup. Ct. Rep. 460; The Peo- 
ple 'v. Shorter, 2 Comstock’s Rep. 193; Levett’s case, Cro- 
Car. 538. 

This principle applies whenever or wherever such reasona- 
ble belief exists in the minds of the slayer and induces the 
fatal stroke. Will v. The State, 1 Dev. & Batt. 170; Cook’s 
case, Cro. Car. 537. 

If the principle be admitted, it is nothing but self decep- 
tion or a substantial refusal’‘to enforce the principle, to say 
that although such reasonable belief did exist, and although 
it produced the fatal stroke, such killing is murder, because, 
forsooth, such reasonable belief was not produced in a par- 
ticular'mode; that is, by an actual attempt to execute threats 
to kill the slayer, or to do him great bodily harm. 

The true inquiry in cases of homicide is, what was the 
disposition with which the fatal act was done. This can be 
solved ‘only by considering (not only.one. cause, but) every 
cause which is then exciting the slayer—whether such cause 
be an actual attempt to kill or hurt the slayer, or previous 
threats,to do so, made by the party slain, and honestly and 
reasonably believed by the slayer.at the time the fatal .act 
was done. Will v. The State, 1 Dev.& Batt.-170 ;. State v. 
Zellers, 2 Halsted’s Rep. 230. That temper which at’ one 
time might not be excited, might, under the excitement. of 
other circumstances, be more. easily. roused, .and:.therefore it 
may be received by the jury,'to show the state of mind of 
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the parties. 2 Halsted’s Rep. 230, supra; Riddle v: Brown, 
20 Ala. Rep. 412; Goodrich v. The State, 19 Vermont’ Rep. 
116.» And:so, although it is a fixed principle of law, that 
drunkenness is no excuse for crime, yet itis equally a fixed 
rule of law, that the fact of the drunkenness of the slayer, at 
the time of the homicide, is admissible evidence to the jury 
to show the state of mind of the slayer, and thus repel the 
presumption of malice. Swan v. The State; 4 Humph. Rep. 
136. - “ The greatest care should be taken not to confound'a 
vindictive act, and such an act as shows a vindictive disposi- 
tion. Every case of manslaughter, perpetrated in anger, is ‘a 
vindictive act; whilst every case of murder exhibits the vin- 
dictive disposition.” 1 Dev. & Batt. 135. “It is not ‘to 
passion, as such, that the law is benignant, but to passion 
springing from human infirmity. The law holds that passion 
springing from ordinary frailty, is not malice.” 1 Dev.:& 
Batt. 167, 168, 172. It is said, the fact of bad character does 
not deprive the party slain of his right to his life, nor excuse 
any man in taking it. And it may with equal truth be said, 
that the good character of the slayer does not excuse or justiy 
him in killing any other man. Yet, notwithstanding the 
truth of each of these propositions, it is admitted to be clear, 
that the good character of the slayer must be admitted even 
to generate a doubt of his guilt. And upon like reasoning, 
the character of the deceased is admissible, although it (like 
the drunkenness or good character of the slayer,) is not, per 
se, either a justification or excuse for crime. The ae 
Wells, 1 Cox’s N. J. Rep. 428, 429. 

Under the 40th section of the 8th chapter of the Penal 
Code, and the previous laws, the petitioner is entitled to bail 
‘‘as matter of right,” because the record shows that he was 
not tried at the first term of the court, at which he was 
properly triable, and the cause was continued for the State 
for the absence of a witness for the State, the defendant not 
consenting to such continuance, and the contents of the affi- 
davit' made for the continuance, as recited in the record, do 
not satisfactorily account for the absence of the witnesses for 
the State. Hx parte Croom and May, 19 Ala. Rep: 568. 
But it is contended by the counsel for the State, that this 
court must presume, that the affidavit did satisfactorily account 














i _ ALABAMA. 
forthe absence of the witness. To this it is replied, that 
“‘no person shall be accused, arrested or detained, except in 
cases ascertained by law, and according to the forms which 
the same has prescribed.” 11 section of Bill of Rights. 
No person is to be kept in custody and deprived of his liberty, 
by force of any mere intendment as to the correctness of any 
inferior court or magistrate. Again: it is clear that the legal 
effect of the record would be altered by indulging such pre- 
sumption. For, under the record as it now appears, the peti- 
tioner is entitled to bail, as matter of right, and by presuming 
what does not appear, it is proposed to change the effect of 
the record and thereby to destroy the right of the petitioner. 
The court below, on a direct application to annul or change 
the record, by inserting a satisfactory account of the absence 
of the witness, could not allow it. For the recital of the 
eontents of the affidavit on the record is conclusive as to its 
contents, and nothing can be added to it, which would change 
the legal effect of the affidavit as recited in the record. 
Bishop’s Heirs v. Hampton, 19 Ala. Rep. 792. 

Under our constitution, bail is to be allowed “except for 
capital offences,” The phrase “capital offences,” as used in 
the constitution, had a fixed legal signification at that time, 
and was there used in that sense. It meant only such 
offences, as when ascertained by a jury, or by plea of guilty, 
were visited by law with the death penalty. Under our 
Penal Code, murder in the first degree is not, when ascertained 
by a jury or by plea of guilty, visited by law with the death 
penalty. The punishment depends on the discretion of the 
jury, and may be either death or confinement in the peniten- 
tiary, as the jury direct. Ifthe jury do not direct or find the 
punishment, the law will not pronounce any judgment. State 
y. Cobia, 16 Ala. Rep. ; State v. Truss,9 Porter. Inasmuch 
as murder in the first degree may or, may not be punished 
with death, according to the discretion of the jury, it is not a 
“eapital offence,” in the sense in which that. phrase was used 
in the constitution ; and not being. a capital offence in that 
sense, a, party indicted for murder is entitled under the con- 
stitution; to bail ‘as matter of right.” A reasonable appre- 
hension of personal violence, defined and illustrated: it may 
well exist in consequence of acts oceurring a year in the: past. 
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Houliston v. Smyth, 11 Eng. Com. Law Rep. 64; Houliston 
v. Smyth, 3 Bing. 127. 


M. A. BALDWIN, Attorney General, and P. T. SAYRE, contra. 


GIBBONS, J.—The petitioner, James A. McCrary, is in 
the jail of Barbour county, under an indictment for murder. 
An application was made to the presiding judge, at the last 
term of the Circuit Court of Barbour, for bail, which was 
refused. The petitioner has now made an application to this 
court for a habeas corpus and certiorari, in order to revise the 
action of the presiding judge who refused the bail. A tran- 
script of the record and proceedings in the court below'is 
here filed, with the petition, and on it the prisoner bases his 
application. 

The record shows, that the indictment was found at the Fall 
- term, 1852; that the cause was called for trial; that the State 
“moved for a continuance; and produced the affidavit of the 
prosecutor, which disclosed the absence of a material witness 
for the State, who had been regularly subpoenaed, &c. The 
court granted a continuance, the defendant announcing him- 
self ready for, and deManding atrial.” After the continuance 
was granted, the prisoner applied for bail, on the facts which 
are disclosed by the bill of exceptions. 

The petitioner here contends that his application should be 
granted: 1. Because the record does not show that the State, 
according to the requirement of the statute, (Clay’s Digest, 
444, § 40,) satisfactorily accounted for the absence of the 
witness, for the want of whose testimony the cause was con- 
tinued ; 2. That, since the adoption of the Penal Code, all 
homicides are bailable, inasmuch as the jury, in all cases 
which, before the adoption of that code, were punished capi- 
tally, now have the power to decide whether the punishment 
shal] be death or the penitentiary for life; and the jury hav- 
ing this power to affix the punishment to murder in the first 
degree, the courts and judges cannot take upon themselves to 
say that any offence is capital, until after the jury has passed 
apon it; 8. That he is entitled to bail on the facts set out’in 
the bill of exceptions. 

The record does not set out the affidavit for the continuarice; 
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we are, therefore, entirely in the dark, as to what it does or 
does not contain. The bill of exceptions states, that the cause 
was continued “on the affidavit of the prosecutor, which dis- 
closed the absence of a material witness for the State, who 
had been regularly subpoenaed,” &c. Whether the affidavit 
satisfactorily accounted for the absence of the witness, or 
whether it accounted for his absence at all, is a fact on which 
we can form no opinion until we can see it; nor does the pe- 
titioner enlighten us upon this subject, in any manner what- 
ever. But. it is contended, that, until the record discloses 
the fact that the affidavit did account for the absence of the 
witness, according to the requirements of the statute, we must 
intend that it did not. Our conclusion is otherwise. We 
cannot intend anything against the affidavit, until the con- 
trary is shown. If it did not contain all that the law 
required, it should have been incorporated in the record, so 
as to give us evidence of it; or its defects should have been 
made part of the petitioner’s case, by stating that the State 
had not complied with the law in this respect. This would 
have brought the defects of the affidavit, if such there were, 
to our notice, in such a manner that we could have acted 
upon them. But in the absence of the affidavit, and in the 
absence of any showing on the part of the. petitioner, that it 
is in any respect defective, we cannot intend that it is so. 
This is distinguishable from the case of Croom & May Hx 
parte, 19 Ala. 561. The petition in that case presented a 
state. of factson which the record was silent, and which enti- 
tled the petitioners to bai]. This court decided, that the 
petitioners having shown a case outside of the record, and on 
which the record was silent, which entitled them to bail, it 
would not intend that the proceedings of the court were what 
the law, required them to be, and thus destroy by intendment 
the case made by the petitioners. To this decision we still 
adhere, but we can see no point decided. in that case which 
can control the question under consideration. 

_ We think the second ground taken by the petitioner 
equally untenable. It is true, that, since the adoption of the 
Penal Code, the jury, in all: cases of murder in the first de- 
gree, have the power, and it becomes their duty, to say 
whether the accused shall be punished with death, or sent to 
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the penitentiary for life; but this does not authorize us to say 
that murder in the first degree is not.a capital offence. It 
may be capital, or it may not, according as the jury decide, 
The fact, however, that they may decide, does not make the 
offence less capital before the trial is had, in the sense in 
whieh the term “ capital offence” is employed in the consti- 
tution. 

The language of the constitution is: ‘ All persons shall, 
before conviction, be bailable by sufficient securities, except 
for capital offences where the proof is evident or the pre- 
sumption great.” The obvious intention of the framers of 
the constitution, in denying to the legislature the right to pass 
any laws impairing the right of bail, except in capital cases, 
was, as to these offences, to leave them free to pass such laws 
as they please. This clause of the bill of rights in the con- 
stitution was, many years since, made part of the statute law 
of the State, and was incorporated in the Penal Code. The 
object of making this class of offences an exception doubtless 
was, to secure the trial of the accused with more certainty 
than could be effected by mere personal liabilities. These 
offences were of so high a grade, that no personal securities 
were deemed a sufficient guaranty that the offender would be 
brought to punishment. Under the constitution, and the law 
as it stood before the adoption of the Penal Code, although 
the offence might be reduced, on the trial, below the grade of 
the one charged, still, when the charge was made, and the 
proof evident or the presumption great, the magistrates were 
not permitted to take bail. The question, in contemplation 
of law, to, be tried by the magistrates, on an application for 
bail, was not whether the accused must necessarily be pun- 
ished with death,—because this they could not know until 
after the trial,—but whether he might be so punished, and 
probably would be under the proof. Being satisfied affirma- 
tively on these inquiries, they were bound to refuse bail. 
The power of fixing the actual guilt was left to the jury. 
Before the trial, no one could say judicially whether the ac. 
cused was guilty or not; he might or might not be, according 
as the jury should decide. The Penal Code is then adopted, 
giving to the juries,the power of saying, in cases of murder 
in the first degree, whether the accused shall suffer death, or 
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go to the penitentiary for life. This is but asimple extension 
of the power of the jury one degree beyond what it was be- 
fore. Capital punishment stil] remains, and, in cases where 
the jury so decide, with precisely the same certainty that it 
existed before the adoption of the Penal Code. The nature 
of the inquiry before the magistrate, on a question of bail, is 
in no respect changed. It was before the adoption of the 
Penal Code, and still is, whether the offence charged is one 
which may be capitally punished; and if it may, and the 
proof is evident or the presumption great, it is not bailable, 
Juries: have always had the power, although not the right, to 
reduce murder in the first degree to manslaughter; but be- 
cause they had this power, and chose at times to exercise it, 
it does not follow that the offence, when the charge was first 
preferred, was bailable. 

This power conferred upon the jury, of deciding whether 
or not a homicide shall be punished capitally, undoubtedly 
increases the chances to the murderer of escaping capital 
punishment; but until he is tried, the offence, in law and in 
the eye of the constitution, is as much capital, as it was before 
the adoption of the Penal Code. As long as it may be pun. 
ished capitally, it must be considered a capital offence. 

As to the third ground on which the petitioner bases his 
application, that is, the facts and circumstances attending the 
fatal catastrophe as disclosed in the bill of exceptions, we 
have but to say, that we do not wish, by any expressions 
falling from us, or any comments upon the facts, to forestall 
the action of the jury who will have to pass upon the offence, 
nor in any manner to influence their verdict. We only deem 
it necessary to remark, that the question’ of bail on the facts 
disclosed by the witnesses, is one which has very properly 
to be passed upon by magistrates and judges of the inferior 
tribunals, with the witnesses personally before them. These 
examinations are usually held near the scene of the alleged 
offence, and in the midst of the circumstances attending the 
transaction. Under the law, a discretion is reposed in them, 
to admit to bail or not, as they may think proper under all 
the facts and circumstances of the case. It is true, they are 
bound to exercise a sound discretion, whenever a case of this 
kind comes before them, and to see that no one is Mlepally 
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restrained of his liberty ; but we should always presume that 
this discretion had been correctly exercised, until the con- 
trary is plainly made to appear. We do not think that the 
facts disclosed in the bill of exceptions, present a case which 
would authorize us to say that the circuit judge decided in- 
correctly. Considering this as a direct application for bail, 
on the facts presented in the bill of exceptions, we feel con- 
strained to decide in accordance with the judge below. 

The application will therefore be refused. 


PROFESSOR JACKO vs. THE STATE. 


1. A license to keep a theatre will not protect one who, by contract with the 
licensee, exhibits therein feats of legerdemain or sleight of hand. 


ERROR to the City Court of Mobile. 
Tried before the Hon. ALEX. McKInstrRY. 


The plaintiff in error was indicted, under § 397 of the 
Code, for exhibiting feats of sleight of hand, without having 
first taken out a license. The case is brought to this court 
upon questions reserved as novel and difficult, and the facts 
may be thus stated : 

The plaintiff in error admits that he exhibited feats of 
sleight of hand, as charged in the indictment, and insists that . 
the law does not extend to his case. The building in which 
the exhibition took place is situated in the city of Mobile, 
and belongs to one Barney Van Eppes. At the time of the 
exhibition, one Dan Rice was the lessee of the building, and 
had taken out a theatre license for the current year. Rice 
himself was in New Orleans, and was the manager of a mu- 
seum and circus theatre, The plaintiff in error and Rice 
made an agreement in New Orleans, by which the former 
was to give exhibitions in Mobile, in the building above 
named, on the following terms: Rice was to pay all expenses 
including licenses, and to furnish the building, and, the pro- 
ceeds of the perhounenoes were to be divided equally between. 
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them. The plaintiff in error gave one exhibition in Mobile; 
under this agreement, in the said building, for which this in- 
dictment was found. 

“Tt appeared in evidence, that the building is sometimes 
called “The Amphitheatre,” and sometimes “Dan Rice’s 
Hippodrome ;” that there are no performances entirely dra- 
matic; that in December, 1852, Rice had a circus in the 
building, that is to say, equestrian performances, feats of 
activity, clownish dialogues and scenes, and Smith’s negro 
minstrels; that after they left, the “Monkeys” were exhibited 
there; then the “Bramin Cattle,’ ‘“‘The wild man of the 
woods,” “Col. Fremont’s horse without hair,” ‘‘ Herr Carr, 
the necromancer ;” and among others these were severally 
exhibited alone, and while they were being exhibited there 
were no other performances; lastly, the defendant.” 

Upon this, the court decided that the theatre license issued 
to Dan Rice did not protect the defendant; to which ruling 
of the court, the defendant excepted. 


Percy WALKER, for plaintiff in error. 
M. A. BALDWIN, Attorney General, and P. T. Sayre, contra. 


GIBBONS, J.—The decision of the court below upon the 
question presented was, in our opinion, correct. Although 
the term “theatre” has an extended signification, and com- 
prehends a variety of performances, yet it is conceived that 
all which it does legitimately comprehend partake more or 

«less of the character of the drama. ‘The term drama, as de- 
fined by Mr. Webster, means a poem or composition represent. 
ing a picture of human life, and accommodated to action. It may 
be conceded, that its signification is broad enough to cover 
any representation in which a story is told, a moral conveyed, 
or the passions portrayed, whether by words and actions 
combined, or by mere actions alone; yet’ it would by no 
means follow, that the terms “theatre” and “circus” were 
synonymous or ‘convertible terms. The dramatic perform- 
ances which are recognized as belonging to a theatre, are those 
adapted to the stage, with the appropriate scenery for their 
representation.’ ‘The stage with its machinery and appurte- 
nances, forms ‘an ‘ésséntial element in the definition of the 
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term “theatre.” A circus, on the other hand, has no stage, 
but a ring; and the performances are of a character that can 
take place in the circle, in the absence of the stage and its 
appurtenances. They may both be arranged under the gen- 
eral term “amusements,” but differ from each other as one 
species differs from another under the same genus. It may 
often be difficult to trace the dividing line between the terms 
theatre and eireus from the character of their exhibitions, but 
there can be none whatever in distinguishing the ‘difference 
between the usual performances of a theatre and an exhibition 
of feats of sleight of hand or legerdemain, The latter cannot 
be said to be a dramatic performance, in any legitimate sense 
of that term. 

But we are relieved from all doubt upon this subject by 
the provisions of the Code.— Vide § 397, paragraphs 11 and 
15. There the terms are evidently used in different senses, 
and a tax imposed upon each of a different grade, evidently 
using them in their common and popular sense. We have 
attempted to show that a distinction exists, independent of the 
statute, and by the definition of the words themselves. We 
would not now decide, that in the regular business of a theatre, 
there might not be introduced, for the purpose of giving 
variety to the performance, species of amusement not belong- 
ing to the legitimate drama; but we have no hesitation in 
saying, that under a license to keep a theatre, the licensee 
would not be authorized to change the entire character of the 
establishment, and make it a circus, or a place solely for the 
exhibition of feats of sleight of hand or. legerdemain. | 

Our conclusion is, that the plaintiff in error was not author- 
ized by the theatre. license of Rice to make. his exhibition, 
without paying the tax imposed: by law, and the sirens? of 
the court below is affirmed. 
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HOUSTON ert AL. vs. CRUTCHFIELD’S ADM’R. 


1, The payment by the sheriff of an execution in his hands is a satisfaction pro 
tanto of the judgment on which it issued, although no endorsement or return 
of satisfaction is made on the writ. 

2. Where the defendant in execution had conveyed his property by deed of trust, 
and both he and the cestui que trust, knowing that the sheriff had advanced 
the money on the execution, afterwards assented to a sale of the trust pro- 
perty under an alias fi. fa. for the purpose of refunding to the sheriff the 
amount advanced by him, at which sale the trustee himself became the pur- 
chaser, equity will protect the trustee, against the suit of the cestui gre trust, 
to the extent of the purchase money advanced by him. 

3. But the trustee’s equity extends only to his protection, and if he resells the 
property at an advanced price, the profit enures to the benefit of the trust 
estate. 

4. The widow of the defendant in execution is a eompetent witness for the trus- 
tee, when a bill is filed against him by the cestui que trust, to prove that the 
latter, with full knowledge that the sheriff had advanced the money on the 
execution, assented to the sale of the property under an alias si. fa., for the 
purpose of refunding to him the amount thus advanced. 


Error to the Chancery Court of Benton. 
Heard before the Hon. D. G. Ligon. 


The bill shows that Aaron Haynes, on the 5th of October, 
1889, executed to Houston a deed of trust, by which he con- 
veyed to him as trustee, a house and lot in the town of Jack- 
son, a negro woman, Sophy, and her son Charles, and also 
various articles of household furniture, to secure the payment 
of twenty-five hundred and seven dollars, due by Haynes to 
Crutchfield, the complainant. The lot, however, had been 
previously conveyed to one Hoke as trustee, to secure the 
same debt, and itis alleged that the deed to Hoke has been 
fally executed, by a sale of the lot, and the proceeds applied 
to the payment of the debt; but that there is still a large 
amount of said debt unpaid. 

It is also alleged that there is a considerable portion of the 
property conveyed by the deed of the 5th of October, 1889, 
not sold or applied to the payment of the debt, to-wit : Sophy 
‘and ‘her son Charles, besides two children, born since the ex- 
ecution of the deed; that Sophy and her two youngest chil- 
dren are in the possession of James C. Francis, and the boy 
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Charles in the possession of Jacob Forney, who claim said 
slaves under some pretended transfer from said Houston, the 
trustee. 

It is also alleged that the defendants procured an execution 
to be issued on a judgment in favor of Choice Harbin, & Co. 
against Aaron Haynes, the grantor, and William Haynes, 
which had been rendered previous to the making of the deed, 
and on which an execution had previously issued and been 
delivered to the sheriff of Benton county,’and had caused the 
same to be levied on the slaves, under which they were sold 
in the spring of 1840; but that the judgment had been paid 
and satisfied previous to the issuing of the alias fi. fa.; that 
Houston, the trustee, became the purchaser of the slaves at 
the pretended sale, but that he paid no money, or if he did, 
he paid it wrongfully ; that Francis and Forney still hold said 
slaves on some secret agreement for the benefit of Haynes. 

The bill prays, that the slaves and other property not sold 
by Houston be sold, and the proceeds applied to the payment 
of the debt. The bill has been amended several times, but 
the only fact necessary to be stated, and which is alleged in 
the amendments, is, the averment that the execution in favor 
of Choice, Harbin & Co. had been paid, before the issuing of 
the second or alias fi. fa., and making an exhibit of the re- 
ceipt of Thomas A. Walker, the attorney of Choice, Harbin 
& Co., showing that he had received the principal and inter- 
est from William C. Price, the sheriff of Benton county. 

All the defendants, except the survivor of the firm of Choice, 
Harbin & Co., answer the bill; but it is unnecessary to set 
out all their answers. The answer of Houston, the trustee, 
states that he acted as the trustee, and that he called on 
Haynes, in the presence of Crutchfield, for the property con- 
veyed; that he sold all that was delivered to him, and that 
he had faithfully executed the trust and paid over the money 
to Crutchfield; that Crutchfield, at the time, was fully satis- 
fied, and if any articles conveyed by the deed were not sold, 
they had been reserved by Haynes, the grantor, with the 
knowledge and consent of Crutchfield. He, however, admits 
that the slaves, Sophy and her’children, were not sold by him 
as trustee, and alleges the follwing facts as the reason why 
they were not: That at the time of the execution of the deed 
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of ‘trust, an execution was in the handsof the sheriff, William 
©. Price, against Haynes, in favor of Choice, Harbin & Co., 
and which had been levied on said slaves; that the sheriff 
omitted to sell them, and the money being demanded of him, 
he advanced 'the amount, less the cost, to avoid being ruled ; 
that an alias was issued, and the negroes sold under it; that 
he became the puschaser, and bid them off at the sum of sev- 
en hundred and ten dollars, and paid the money to the sher- 
iff; that Crutchfield knew of the execution at the time the 
deed of trust was executed; knew that the sheriff had ad- 
vanced the money, the issuing of the execution, and that he 
assented to and advised the sale of said slaves. 

The answer also states, that he (Houston) had subsequently 
sold Sophy to Francis, for the sum of five hundred and twen- 
ty dollars, and the boy Charles to one Grant for one hundred 
and eighty dollars.. The answers of the other defendants do 
not in any manner contradict the answer of Houston; but, 
so far as they go, are in accordance with it. 

The only witness who proves that Crutchfield knew of the 
sale, the circumstances under which it was made, and that he 
assented to it, is Mrs. Maria Haynes, who was examined by 
Houston after the death of Aaron Haynes, her husband, he 
having died pending the suit. Her deposition fully proves 
the answer, that Crutchfield knew of the original execution ; 
that the amount was advanced by the sheriff, and that he ad- 
vised the sale of Sophy and her child in order to reimburse 
the sheriff. 

The Chancellor rejected the testimony of Mrs. Haynes, on 
the ground of interest, and there being no other testimony to 
prove the answer in this particular, he rendered a decree 
against Houston for the amount of money received by him 
on the sale of the slaves, and referred it to the register to as- 
certain the same; also, to ascertain what property conveyed 
by the deed had not-been sold. From this decree, a writ of 
error is prosecuted to this court. 


S, F. Rick and.J. B, Marru, for plaintiffs in error: 

1. The right of the respondent, Houston, to amend his an- 
swer after the return of the case from this to the court below, 
is.gustained, by the case of McLane & Burt v. Plowman, 19 
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Ala. 138; and is farther justified by the act of the complain 
ant in filing his suplemental bill. 

2. The language of this court when this case was before it 
was, “if Orutchfield knew that Price had advanced the money 
to Choice Harbin & Co., and also the sale by the sheriff, and 
assented to it, then his interest in the trust fund would be 
subjected to indemnify the trustee, Houston ;” citing 1 Bea- 
vans’ R. 129; Crutchfield vy. Haynes et al., 14 Ala. 49. 

That Crutchfield knew of the advancement of the money 
by Price, the subsequent levy by him of the execution upon 
the negroes, and of his intention to sell, and that he not only 
consented to the sale, but advised and recommended it to. be 
had, is alleged in the answers, (original and amended) and 
proved by the positive testimony of Mrs, Haynes, who is 
corroborated and sustained by the answer of every defendant, 
by many of the charges and statements contained in the com- 
plainant’s bill, and by all the circumstances connected with 
the case. 

The sole question to be determined is, as to the competency 
of this witness, (who is the widow of the grantor.) The 
grantor in a deed of trust, or conveyance, is a competent wit- 
ness to sustain or defeat the deed when he has no interest in 
the result. Sims v. Thillen, 12 Ala. 497; Simmons v. Par- 
sons, 1 Bailey 62; Hadduck v. Wilmarth, 5 N. Hamp. 181; 
Stevenson v. Chapman, 12 N. Hamp. 524; Jackson ex dem. 
v. Frost, 6 John. 185; Hudson v. Hubbert, 15 Pick. 428. 

But it is said that Haynes, being a party defendant to this 
suit, and having engaged in its defence by filing an answer 
contesting the right of the complainant to the relief prayed, 
thereby subjected himself to the payment of cost, and was 
therefore incompetent as a witness against the complainant, 
under the authority of the case in 12 Ala. 369 of the Heirs 
of Holman v. the Bank of Norfolk. But between that and 
the case at bar there is a most obvious distinction. In that 
case, the defendant whose testimony was offered was not only 
charged to be a material party, interested in the cause, but 
relief was prayed against him, and he (the defendant) not only 
answered the bill, but proceeded regularly in the defence of 
the suit’ by taking testimony; and besides, it is shown that 
he did have a positive interest in the suit, which would and 
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did exclude him as a witness, independent of his liability for 
the payment of cost. But such is not the case made here ; 
the entire object is to charge Houston, and the only property 
which it is stated that Haynes appropriated, is charged to have 
been done with the knowledge and consent of Houston, and 
that he is therefore liable. Haynes, too, is alleged to be in- 
solvent, and no relief is prayed against him. Still, he is made 
a party, and required by the complainant to answer every 
statement, charge and allegation of the bill. This he had a 
right to require, and the defendant in return was bound so to 
answer under oath. This is all that he has done; and can it 
now be said by the complainant that one is rendered incom- 
petent, who would otherwise be competent, for merely having 
done that which he required and the law compelled him to 
do, merely because he has not so answered as to promote the 
interest of complainant. 

But it is insisted, that although the subject of cost is a mat- 
ter within the discretion of the Chancellor, it is one that 
must be exercised in accordance with general rules and form- 
er precedents, and that in so doing, under the circumstances 
of this case, no court would impose cost upon the defendant, 
Haynes. He is not shown to have been guilty of any wrong 
or default in reference to the negroes. No act of his could 
have afforded relief to complainant, or rendered it unneces- 
sary for him to have filed his bill; and as to the other pro- 
perty mentioned in the bill, there is not a particle of proof 
to sustain the allegations of the bill in reference to it. These 
facts appearing, cost could not have been imposed upon 
Haynes, and his testimony would have been allowed had it 
been offered on the trial. Hunt v. Lewin & Wyser, 4 Stew. 
& Por. 188; Goodall et al. v. Whitmore et al., 2 Hag. E. 
R. 160; Gray v. Gray, 15 Ala. 779; Randolph v. Roser, 
7 Porter. 

The mere fact, that one is a party defendant, does not ren- 
der him incompetent as a witness, as to matters in which he 
has no interest. Sprowles et al. v. Samuel, 4Scammon 189; 
Warren v. Sprowle, 2 A. K. Marshall 589; Wright v. Wright, 
2 McCord Ch. Ca. 205. 

With due deference to the dictum in the case of the Heirs 
of Holman v. the: Bank of Norfolk, (and which was not ne- 
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cessary to a decision of the question there presented,) we con- 
tend upon authority that a mere liability to cost is not such 
an interest as will render a witness incompetent, either where 
there is no relief prayed against him or no material evidence 
to charge him. Dixon v. Parker, 2 Vesey, Sr., 219; Beebe 
v. Bank of New York, 1 John. R. 556-77; Cotton v. Luttrell, 
1 Atkyns 451; Nelson v. McDonald, 6 John. C. R. 201; Lup- 
ton et al. v. Lupton, 2 John. C. R. 614. 

The interest here held up as an objection to the competen- 
cy of the witness, is not a present certain vested interest, and 
therefore could not exclude the witness. Higgins v. Morri- 
son’s Ex’r, 4 Dana 100; 2 Starkie on Ev. 745-6; Hall v. Al- 
exander, 9 Ala. 219; Cleland v. Huey et al., 18 Ala. 343; 
Soulden et al. v. Van Rennselaer, 9 Wen. 298; Griswold v. 
Sedgwick, 1 Wen. 126; Teneyck v. Bill, 5 Wen. 55; Greenl. 
on Ev. 408. 

But in this case, Haynes (and consequently his wife) had a 
positive interest in favor of Crutchfield, and against Houston. 
The sale of the negroes has been sustained, by which Haynes 
has obtained a credit upon the execution, which cannot be 
affected by the result of this suit; and if Crutchfield should 
succeed in subjecting Houston to the payment of the value of 
the same property, Haynes would thereby receive the benefit 
of the same property twice. Hodge v. Thompson, 9 Ala. 
131; Pruitt v. Lowry, 1 Por. 101; Bank v. McDade, 4 Por. 
252; Yarborough v. Scott, 5 Ala..222; Greenl. on Ev. 392. 

The fact that the estate of Aaron Haynes is insolvent, ren- 
ders his widow competent; there being nothing to distribute, 
she can have no interest in the estate. Tatum v. Manning, 9 
Ala. 147; McKinney v. McKinney, 2 Stew. 17; Cowen & 
Hill’s Notes 1541, 114 to 119. Nor is this position at all 
affected by the principles contained in the authorities cited by 
the Chancellor. » 

No suspicion of fraud or intentional wrong is attached to 
the trustee in this case by the evidence, and it is not denied 
by Crutchfield that he knew, at the time, of the sheriff sale, 
and it was his duty to have taken immediate steps to set it 
aside; and not having done so, he will not, after an acquies- 
cence of five years, beallowed to charge the trustee in a court 
of chancery. Scott etal. v. Freeland, 7 Smedes & M. 409. 
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The liability of a trustee is not measured by the abstract 
rule of his duty. The universal test is, “is unfaithfulness 
proved?” A mistake, however injurious, is not sufficient to 
charge him, if it appears that he was willing to discharge his 
duty faithfully as he understood it. Hext v. Porcher, 1 Strob- 
hart’s Eq. R. 171. 

The decree must be reversed for the following reason, if 
for no other: It does not allow Houston, the trustee, any 
compensation for his services as trustee. There is no actual 
or intentional fraud on the part of the trustee, and in such 
case the Court of Chancery never withholds reasonable com- 
pensation from the trustee for his services. 

If the trustee is chargeable at all, he is charged for too large 
an amount. Justice requires deductions. 


J. T. MORGAN, contra: 

I. 1. This case was reported in 14 Ala. Rep. 49, and all 
the points involved in it now, were then disposed of, and upon 
the state of proof contained in this record, with the excep- 
tion of the proof of Mrs. Mariah A. Haynes, which was taken 
after the case returned to the court below. 

2. The question as to Houston’s liability for interest on the 
amount received from the sales of the trust property to Fran- 
cis and Forney, was not expressly decided when the case was 
previously in this court, but it is covered by the case of 
Kirkman v. Vanlier, 7 Ala. 230, and the case there cited from 
4 Dess. Rep. 110. 

I]. 1. Mrs. Haynes is incompetent, because her interest is 

_identical with that of her husband. 

2. Haynes in his answer denies the whole ground of com- 
plainant’s title to relief; he denies that he is indebted to 
Crutchfield, and also that Crutchfield has paid off other cred- 
itors provided for in the deed, and asserts that he is more 
than paid up, by purchases of property at an undervalue, 
under sales made in pursuance of the deed. Disconnected 
from a direct interest in the subject matter of litigation, the 
manner in which Haynes defends the case, would render him 
incompetent to testify. He must be liable for costs. Hol- 
man’s Heirs v. Bank of Norfolk, 12 Ala. Rep. 405. 

3. Mrs. Haynes’ interest as a distributee of the estate of 
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hershusband, is clear. Pauline v. Taylor, 11 Ala. 512; Wil- 
hams, admr., v. Temple, 6 Ala. Rep. 656; Powell v. Powell, 
7 Ala. 582. 

4, The deed of trust conveys ‘‘all household and kitchen 
furniture,” and other articles exempted from sale for the use 
of families after death of intestate. Haynes’ answer shows 
that he had possession of this property, and it went into the 
hands of his family, or widow. Here, then, is a direct inter- 
est on the part of Mrs. Haynes to defeat the deed of trust; 
which would take from her this property, which the adminis- 
trator could not do. 

5. Mrs. Haynes’ deposition only proves that Crutchfield 
had notice of the sale, that it would be or had been made, and 
that he did not object to it. He was not bound to object, for 
the sale as against him was unlawful. It is not a case 
between parties claiming under equal equities. Houston had 
no right to purchase, except upon an express authority from 
Crutchfield. No matter what Crutchfield knew about the 
sale, the law does not require him to protect himself against 
the acts of his own trustee. It was more the duty of Hous- 
ton than of Crutchfield to protect this property from sale; 
and no sort of intendment can be made in favor of the con- 
duct of an agent, who purchases the trust property in viola- 
tion of the rights of his principal. Houston is not in the 
condition to set up Crutchfield’s conduct, as an estoppel ; he 
is not an innocent purchaser. 





DARGAN, C. J.—There can be no doubt that the pay- 
ment made by Price, the sheriff, operated as a satisfaction of 
the judgment and execution pro tanto, and consequently the 
lien, which was older than the deed of trust, was gone, to the 
extent at least of the payment made by the sheriff, although 
he made no endorsement or return of satisfaction on the writ. 
Therefore it would have been the duty of Houston, the 
trustee, to have protected the slaves from sale, for the pur- 
pose of refunding to the sheriff the amount he had advanced 
to Choice, Harbin & Co., if Crutchfield, the cestui que trust, had 
done nothing respecting the sale, and had not assented to it, 

But I am clearly of the opinion, that, if Haynes, the grantor, 
and Crutchfield, the cestut que trust, knew that the sheriff had . 
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advanced the amount due on the execution to Choice, Harbin 
& Co., and with this knowledge, they assented to the sale 
under the second execution, for the purpose of refunding to 
the sheriff the amount he had advanced, then Houston, the 
trustee, ought not to be charged with the amount he paid to 
the sheriff at the sale. The rule is, that if a cestuz que trust 
assents to the violation of the duties of the trustee, his interest 
in the trust estate must be subjected to the protection of the 
trustee. This principle was announced when this cause was 
before us at a previous term, 11 Ala. 49; and it is asserted 
in the case of Booth v. Booth, 1 Beavan 126. Indeed, I think 
it accords with the maxim, volenti non fit injuria. 

The sole question therefore is, did Haynes, the grantor, and 
Crutchfield, the cestwz que trust, know that Price, the sheriff, 
had advanced the money due on the execution to Choice, 
Harbin & Co., and with this knowledge did they assent to the 
sale of the negroes for the purpose of refunding to him the 
money so advanced. That Haynes, the grantor, knew of the 
advance, and that he assented to the sale, is evident from his 
answer ; but whether Crutchfield knew of the advance made 
by the sheriff, and with this knowledge assented to the sale of 
the slaves, for the purpose of refunding the sheriff the amount 
so advanced, depends exclusively’on the deposition of Mrs. 
Haynes, the widow of the grantor, who was examined after 
his death. She fully proves that Crutchfield knew that 
Price, the sheriff, had advanced the amount of the execution 
to Choice, Harbin & Co., and also that he advised and urged 
the sale for the purpose of raising the amount of the execu- 
tion, and, when he was informed that the slaves had’ been 
sold for that purpose, he said it was the best that could have 
been done. 

If this evidence be admissible, then every fact is proved 
necessary to the protection of the trustee ; but it is contended 
that it was properly excluded by the Chancellor, on the ground 
of the interest of the witness, she being a distributee of her 
husband’s estate. The rule uudoubtedly is, that no one can 





testify when his testimony tends to inerease a dividend in’ the 


distribution of which he is entitled to participate; therefore 
a distributee of an estate is incompetent to testify, when his 
testimony would tend to the benefit of the estate and ‘to in- 
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crease his pro rata share. Williams v. Temple, 6 Ala. 656. 
But if the testimony of the distributee would not be beneficial 
to the estate, but on the contrary would tend to decrease his 
distributive share, then he would be called to testify rather 
against than in favor of his own interest, and for this pur- 
pose he is clearly competent; and so I consider is the case of 
Mrs. Haynes. It is very certain that the debt due to Crutch- 
field is a charge on the estate of Haynes, and if Houston can 
be made to pay it, or any part of it, to the extent of the re- 
covery against Houston, will the estate of Haynes be benefit- 
ed, and the share of the widow be increased. Her interest 
is therefore on the side of Crutchfield, and she is called to 
swear against her interest when examined by Houston; for 
whether he gains or loses, he can have no claim against the 
estate of Haynes. 

Mrs. Haynes being a competent witness, and she proving 
every fact necessary to protect Houston in the amount of money 
he paid to the sheriff, Price, at the sale of the slaves, we 
think the Chancellor erred in his decree, in charging him 
with this sum, and to this extent must the decree be reversed. 
It appears to me, that all the parties, that is, Houston, Haynes, 
Crutchfield and Price, labored under the impression that the 
execution of Choice, Harbin & Co. was still a lien on the 
slaves, notwithstanding the sheriff had advanced the amount 
of it to the plaintiff; and laboring under this impression, they 
all in good faith assented to the sale for the purpose of 
refunding the money to the sheriff. But even under this 
view of the case, as Crutchfield was advised of the fact that 
the money had been advanced by the sheriff, and he still 
urged the sale in order to refund him the money, it would 
now be inequitable and unjust to charge Houston with the 
amount, when the sale was made in accordance with his, 
Crutchfield’s, wishes at the time. Indeed, as he was advised 
of all the facts, and acted upon a knowledge of them, he is 
bound by his acts; having assented to the sale, it binds him, 
and the onus must be borne by him. 

The trustee is entitled to be protected to the extent that he 
paid for the slaves at the sale; but as his right extends to pro- 
tection only, if he had made a profit by a resale, he could not 
be entitled to this profit; his equity extends to protection 
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alone ; and any profit he might or may have made on a re- 
sale of the slaves, would enure to the benefit of the trust fund. 


Let the decree be reversed, and the cause remanded. 


Nore.—This opinion was prepared by the late Chief Jus- 


tice, and was delivered as the opinion of the court by 
PHELAN, J. 
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MARTIN’S HEIRS anp ADM’RS. vs. MARTIN. 


. The statutory jurisdiction of the Court of Probate in the allotment of dower 


is in derogation of the common law, and the proceedings must therefore con- 
form to the statute in every essential particular. The petition must allege 
the marriage, the seizin of the husband during coverture, and his death; it 
must contain a description of the lands in which dower is claimed, and aver 
that they lie in the county where the petition is filed; it must also show 
whether the deceased died testate or intestate, who are his heirs, who his 
personal representatives, if any, aud who the tenants of the freehold; the 
record must also show that the necessary parties are before the court. 

An allegation in the petition that the demandant is the widow of the decedent, 
is not a sufficient averment of their marriage. 

An allegation that the decedent died in the county in which the petition is 
filed, ‘‘ seized and possessed of the following lands,” is not a sufficient aver- 
ment that the lands are situated in that county. 


. An allegation that certain named persons “are his only legitimate children,” 


is not a sufficient averment that they are the on/y heirs at law of the de- 
cedent. 


. In the exercise of its summary jurisdiction over the subject of dower, the 


Court of Probate has no equity jurisdiction, but proceeds according to the 
rules of law ; so that if the demandant has a legal right to dower, it. is the 
duty of the court ‘to allot it, irrespective of considerations which ‘are purely 
of equitable cognizance. 

Though a man marries never so often, he can have but one lawful wife living ; 
so long as she is alive, and the marriage bond remains in full foree, all his 
subsequent marriages, whether meretricious or founded in mistake and at the 
time supposed tobe lawful, are utterly null and void, and no decree of di- 
voree'is necessary to annul them. 


. When a woman marries a man who has another wife living, such marriage 


imposes no obstacle to her subsequent marriage with another man; and the 
fact that, at the time of her supposed first marriage, she knew that such 
former wife was living, would not in any manner affect her subsequent mar- 


Aetert t to have dower in her husband's estate allotted to her a 


the Court of Probate. 
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8. Proof of martiage by an eye-witness is not required, nor is it indispensable 
that the license with the minister’s return thereon endorsed should be pro- 
duced; it is only necessary that the proof should be sufficient to satisfy the 
jury that the marriage did actually take place. 

¥. The bond given by the intended husband, preliminary to obtaining a license, 
is relevant and legal proof of the marriage; but when the marriage was 
celebrated in another State, to make a certified copy of the bond admissible 
in evidence here, it should be shown that it was required by the laws of that 
State to be recorded, and the copy should be authenticated according to the 
act of Congress of 1804. (Clay’s Dig. 619.) 

10, The Court of Probate has no jurisdiction to go into an inquiry, whether the 
lands in which dower is claimed were purchased by the deceased with money 
obtained by him from a woman with whom, after a voluntary separation be- 
tween him and demandant, he had contracted a supposed marriage, and with 
whom, as his lawful wife, he lived until his death. 

11. The wife cannot, under any agreement entered into during coverture with ber 
husband, bar her right of dower; nor will she be estopped, in a court of law, 
from asserting her claim, by any recognition on her part, after a voluntary 
separation from her husband, of his right to marry another woman, or of the 
validity of his supposed subsequent marriage. 

12. When no provision is made for the widow by the husband's will, she may 
claim dower without any express dissent from it. 

18. When the subject matter of the litigation arises out of a contract either ex- 
press or implied, a married woman may be estopped by acts or declarations 
upon which others have been induced to act, and against the truth of which 
it would work fraud and injustice for her to aver; but this doctrine can have 
no application to dower, which does not arise out of, and is not dependent 
upon any contract. 

14, When a petition for dower is defective for want of the proper parties and 
necessary allegations, it may be amended; and in such case the Appellate 
Court will not dismiss the petition, but will remand the cause, that the proper 
amendments may be made. 


Error to the Court of Probate of Perry. 


This was a PETITION for dower, filed in the Probate Court 
of Perry county, by Betsey Martin, in which it is averred, 
that she is the widow of Shadrach Martin, late of said county, 
deceased, and as such entitled to dower in the real and per- 
sonal estate of which he died seized and possessed; that he 
died seized of divers parcels of land, which are particularly 
described in the -petition; also, of a large number of slaves 
and other personal, property in said county, a list. of which 
has been returned to said Probate Court by the administrator 
with limited authority appointed by said court, and which 
list, it is prayed, may be considered a part of the petition, if 
necessary ;. that said Shadrach Martin left surviving him the 
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following named legitimate children only, viz: Hiram, Oran, 
Pleasant, and John Y. Martin, and Alice McGill, late Martin, 
wife of Daniel McGill, and Martha Corley, late Martin, wife 
of Wiley Corley. 

Petitioner prayed the court for the appointment of suitable 
commissioners to set apart her dower in said real and per- 
sonal property, according to the statute in such case made 
and provided. 

Upon the exhibition of this petition, a day was appointed 
for its hearing, publication ordered, and a citation directed to 
issue notifying the heirs of Shadrach Martin of the nature of 
the petition, and of the time and place of hearing the same. 

It appears that, on the 9th day of September, 1850, that 
being the day set apart for the hearing of the petition, the 
cause was continued by consent of the parties until the 25th 
November, when it was continued at the instance of the 
plaintiff until the 15th January, 1851, at which time it was 
again continued by consent until the 10th February, then 
next. Coming up again at this latter period, it was contin- 
ued by the defendants until the 10th March, 1851, when, on 
motion of the defendants, it was ordered that a jury be em- 
pannelled to try the issue involved in the petition, and the 
cause was again continued by the defendants, on the payment 
of the costs of the term, until the 16th April, 1851, and was 
then continued by them again until the 14th of May follow- 
ing, when the cause was taken up for final hearing. 

The petitioner then moved the court for leave to amend her 
petition so as ® aver that Mary Martin, one of the defend- 
ants, was then in possession of the land described in the peti- 
tion. This leave was granted, and the defendants excepted. 
The defendants then demurred to the petition, which demar- 
rer was overruled by the court. 

P. B. Raiford and Mary Martin are the only persons who 
appeared to contest the petitioner's demand. The first named 
filed two pleas in abatement of the petition, namely: Ist. 
That he was not, at the time of the filing of the petition and 
issue of the notice thereon, nor at any time, either the ex- 
ecutor or administrator of the estate of Shadrach Martin, as 
in the notice served upon him is supposed; but that he was 
appointed administrator of said estate with limited authority, 
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and for special specified purposes, namely: for collecting the 
debts due to, and paying the debts owing by the deceased, 
making an inventory of the assets of the estate, and taking 
care of them pending the controversy in the Probate Court 
respecting the validity of the will of the deceased, and until 
the same should be determined, and by virtue of which said 
temporary appointment he, the said Raiford, took possession 
of the lands described in the petition, and now holds the 
same in virtue of his said appointment, and not otherwise ; 
wherefore he prayed that the petition, notice and proceedings 
thereon might be quashed; all of which was verified by 
affidavit. 

The second plea in abatement avers that the defendant, 
Raiford, was appointed by the Judge of Probate, on the 25th 
June, 1850, administrator on the estate of Shadrach Martin, 
only for and during the continuance of a controversy 
then pending and undetermined in said Probate Court, in 
which was involved the validity of the will of said Shadrach 
Martin, deceased, and which appointment was to cease upon 
the final deterinination of said contest in said court respect- 
ing the said will. He then avers that the said contest was, 
at the time of pleading, fully completed and ended, and the 
matter of litigation fully determined; wherefore he prays 
whether the said demandant ought to have or maintain her 
said claim against him. 

Mary Martin pleads separately in abatement, that although 
named in the will of Shadrach Martin, as executrix thereof, 
with Lewis Johnson, executor, yet she is not such executrix, 
never having qualified as such, nor in any manner 
taken upon herself the execution of said will or the adminis- 
tration of said estate; and that she had not the possession of 
the said lands in the petition named, but they were in the 
possession of her co-defendant, Raiford, who held them un- 
der limited authority, &c. To each of these pleas demurrers 
were sustained. 

The defendants then filed fifteen special pleas in bar of the 
demandant’s right to dower, in addition to a general. denial 
of her right, as by her petition the same is asserted. As 
these pleas would cover much space, and’ a statement of them, 
in full is ae deemed necessary to the proper understanding 
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of the opinion of the court, it is unnecessary to insert them 
at length; but to make as brief a designation of them as 
may be: 

1. The first denies that demandant is the lawful widow. 

2. The second avers that Mary Martin, one of the defend- 
ants, is the lawful widow of the deceased. 

8. The third, that the will and codicil of the deceased was 
propounded for probate to the Probate Court of Perry, 
by said Mary, named therein the wife and appointed execu- 
trix of the deceased, upon notice to demandant, and after 
being contested was established and duly proved in 1850. 
The will, a copy of which accompanies the plea, disposes of 
his entire estate, and makes provision for defendant, Mary, 
as his widow. 

4. The fourth avers, that upon such contest, Levi Martin 
and others put in issue, that the said Mary was not the law- 
ful widow of said deceased, nor his lawful wife, and that the 
will was found to be valid and allowed to be proved, as in 
all things good, &c. 

5. The fifth avers, that by the will of the deceased, and 
which was duly admitted to probate, certain lands were de- 
vised to George M. and Mary L. Martin, who are minors, the 
same lands being a portion of those embraced in the petition 
for dower, and that said minors are not parties to this pro- 
ceeding. 

6. The sixth plea avers, that demandant was not at any 
time the lawful wife of said deceased, but on the contrary, 
admits the marriage, but avers that the same was null and 
void, because said demandant had at that time a lawful hus- 
band living, namely, one David Todd; that said Shadrach 
married her in ignorance of that fact, and having afterwards 
ascertained it, viz: in 1826, separated from her, and has never 
since recognized her as his wife, nor been recognized by her 
as her husband; that after the separation, the said Mary, 
believing the said Shadrach to be a single man, married him, 
and brought to him of her money twenty-five hundred dol- 
lars, with which he entered the land out of which dower is 
claimed; that she lived with him as his lawful wife until his 
death, in ignorance of any lawful impediment, becoming the 
mother of two children by him, namely, George M. and 
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Mary L. Martin; and that in equity, the land named in the 
petition belongs to her. 

7. The seventh avers, that no administration was granted, 
or letters testamentary were issued upon the estate until after 
the petition was filed, viz: on the — day of ——, 1850, 
when letters were granted to said Mary. 

8. The eighth is a separate plea by Raiford, setting forth 
his limited appointment as administrator of the estate of the 
deceased, his office to continue until the contest about the 
will should be ended, and that letters testamentary have issued 
to said Mary Martin, the executrix named in the will. 

9. By the ninth plea, the defendants set up the will of the 
deceased, its formal establishment upon a regularly conducted 
contest; that it makes provision for Mary, one of the defend- 
ants, in lieu of her dower; that letters testamentary have 
issued to her, and that the twelve months allowed her by 
statute to dissent from said will, have not elapsed, and that 
she has taken possession of the lands devised to her by the 
will. 

10. The tenth plea asserts that letters of administration 
were not granted anterior to 1850; that the estate is indebted 
to said Mary Martin in the sum of twenty-five thousand dol- 
lars, for the payment of which no provision has been made, 
and that therefore the estate is not in a condition to be now 
settled, or for the assignment of dower. 

11. The eleventh plea alleges that the deceased, in his life- 
time, married one Mary Campbell, with whom he lived and 
cohabited as his wife, down to his death, embracing a 
period of twenty years; that he had by her two children, 
which he has raised in respectability; that he made his will, 
which has been duly proved, and by it made provision for 
the said Mary as his wife, in lieu of dower, and the twelve 
months allowed her to dissent from the will, have not elapsed. 

12. The twelfth plea avers, that for a full and valuable con- 
sideration, the demandant, being the wife of the deceased, on 
the 38rd October, 1826, through her trustee, released and re- 
linquished all her claim to dower, which consideration was 
paid to her, and with which she was content until she filed 
her petition. 

18. Tn the thirteenth plea it is alleged, that both demand- 
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ant and the said Shadrach, believing the said Betsey to be a 
single woman, intermarried, but finding, on the 8rd day of 
October, 1826, that said Betsey had a former husband, 
(David Todd,) then living, they promptly agreed to separate 
and no longer to cohabit together; thereupon, it was mutu- 
ally agreed that written articles of separation should be en- 
tered into between said Shadrach and Joshua Todd, as trustee 
for said Betsey, the demandant, which articles were accord- 
ingly executed, and are set out in the plea, by which said Sha- 
drach conveys to Todd in trust, for the sole and separate use 
of said Betsey, three vows, twelve bushels of corn, and two 
hundred pounds of pork, yearly for two years, in considera- 
tion of which said Betsey accepts the same as a provision for 
her.separate maintenance, and thereby releases all claim to 
dower or to any further support, as well as all claim to any 
other portion of said Shadrach’s estate, and agrees to live 
separate from him without any further charge, &.; and said 
Betsey, being privately examined before a justice of the 
peace, apart from her husband, acknowledged that she signed, 
sealed and voluntarily executed said instrument, without any 
fears, threats, or compulsion on his part. The plea avers 
that said Betsey received and enjoyed this provision made 
for her, and that the parties never thereafter cohabited 
together. 

14. The fourteenth plea is the same with the thirteenth, 
except the additional averment, that the property so received 
by.the said Betsey ‘‘ was a fair and reasonable portion of the 
estate of said Shadrach Martin.” 

15. The fifteenth plea is like the thirteenth, but has the 
superadded averment, that at the time of said agreement and 
release. by said Betsey, the said Shadrach had and owned the 
following property, to wit: nine cows and thirty-six bushels 
of corn and six hundred pounds of pork, &c. 

The demandant demurred to each of these pleas, from three 
to fifteen inclusive, and the court sustained demurrers to all 
but, the fifteenth, and held that, good. 

Issue, was taken, upon the other pleas, (Nos. 1, 13 and 2,) 
and, as.to.the matter of the fifteenth plea, demandant replied. 
that, admitting the said Shadrach at the time of said releage 
owned. the property mentioned in said plea, yethe then 
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owned, in addition thereto, nine valuable slaves, a large 
quantity of land, and a large number of horses, cattle and 
hogs, amounting in value to eight thousand dollars. 

To this replication there was a demurrer, but the court 
overruled the demurrer, and the defendants took issue thereon. 

Thereupon came a jury to try the issues, who found “said 
Betsey to be the true and lawful widow of said Shadrach 
Martin, and that she is entitled to dower as prayed for in her 
petition.” It was therefore considered by the court, that she 
recover dower in the estate of said Shadrach, deceased, and 
it was ordered that a writ issue to the sheriff of said county, 
“commanding him to summon commissioners to set apart 
and allot to the said Betsey Martin, her dower in the estate 
of the said Shadrach Martin, deceased, and to put her into 
possession of the same in manner and form pointed out by 
the statute in such case made and provided ” 

A bill of exceptions was sealed at the trial, containing the 
evidence on both sides, and numerous objections to testimony, 
as well as exceptions on the part of the defendants in the 
court below, to charges given by the court, and to refusals to 
charge as prayed by them. All the facts, however, which 
are necessary to a proper understanding of the case, and the 
points decided, will appear sufficiently in the opinion of the 
court. 


I. W. Garrort, for plaintiffs in error : 

I. The Probate Court erred in overruling the demurrer to 
the petition. The petition is defective: 1. Because it does 
not show whether the decedent died testate or intestate; so 
that it is impossible to determine whether or not his heirs at 
law are entitled to the land. 2. Because it does not aver 
that the legitimate children of Shadrach Martin who are 
named in the petition are his only heirs or devisees. 38. Be- 
cause it does not show who is administrator or executor of 
‘the decedent, nor that there is any at all, except one with 
limited authority, and his name is not given. 4. Because it 
does not show who are the tenants of the freehold. Greene 
v. Greene, 7 Porter 19; Barney v. Frowner & Wife, 9 Ala. 
901; Earle v. Juzan, 7 ib. 474; Rathburn v. Miller, 6 Jobs. 
R. 281; In re Cooper, 15 ib. 5383; Gillespie v. Somerville, 8 
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S. ‘&P. 447; 3 3 Porter 362; Stephens’ Pleading 10; Park o1 on 
Dower, marg. 283, (11 Law Lib.) 

II. The court erred in sustaining the demurrer to the first 
plea of defendant Raiford. This plea, as well as the one fol- 
lowing, shows that Raiford was acting under the order of the 
Probate Court. Willa court allow its own officer, who is 
discharging a duty imposed on him by the court, to be sued, 
and its own decree thus nullified? The estate was in- the 
custody of the Jaw, and the plaintiff could not sue the officer 
who held it. 7 Ala. 58. 

III. The court erred in sustaining the demurrer to the 
second plea in abatement of defendant Raiford. Greene v. 
Greene, 7 Porter 19; Barney v. Frowner & Wife, 9 Ala. 901; 
12 ib. 886; Clay’s Digest 173 § § 5,6; ib. 222 § 8; Wil- 
liams on Executors 366. 

IV. The court erred in sustaining the demurrer to the third 
plea in abatement, that of Mrs. Martin. 

V. The court erred in sustaining the demurrer to defend- 
ants’ pleas in bar, numbered from three to fifteen. The third, 
fourth and fifth pleas set up the will of said Martin as a de- 
fence to the suit. The will clearly shows that the title to the 
lands in which dower is sought was not in the defendants to 
the suit; in other words, these pleas show title in third per- 
sons, which defendants may always set up in real actions. 
The sixth plea sets forth and relies upon the fact that plain- 
tiff was a married woman when she attempted to marry the 
testator, having previously married David Todd, who was 
alive at the time of her supposed marriage with testator. 
This being admitted by the demurrer, was a complete bar to 
the action, because the second marriage was void. The other 
matters alleged in said plea can in no way affect this posi- 
tion. The seventh and eighth pleas question the regularity 
of the proceedings. The tenth shows that the estate was not 
ready for settlement, and is good. Greene v. Greene, 7 Por- 
ter 19. The eleventh, twelfth, thirteenth and fourteenth 
raise the question of estoppel, on which the following author- 
ities are cited: 1 Green. Ev. § § 20, 27; 2 Stark. Ev. 31-2; 
1 Cowper 232; 1 Campbell 245; 5 Pick. 198; 17 Vermont 
449; 8 Shep.'180; 4 Pick. 220; 3 Strobh. Law 367; 178. 
& R. 364;.16 Ala. 167; 18 ib. 514; 19 ib. 486. Estoppel 
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of husband is also estoppel of wife. 1 Dev. 208; 2 ib. 174. 
The law of estoppel operates against femes covert and in- 
fants. 1 Story’s Eq. § § 384, 385; 8 B. Monroe 539; 10S. 
& M. 486; 2 Sugden on Vendors, marg. 262; 2 Richardson’s 
Kq. 120. Estoppel in pais need not be pleaded, but may be 
given in evidence before the jury, and then it is the duty of 
the court to charge the law thereon. 3 Har. 90; 17 Ver- 
mont 455. 

If the court should hold that the petition is defective, and 
that the demurrer to it should have been sustained, then it is 
submitted that the case should not be remanded, but that the 
petition should be here dimissed. The Probate Court being 
a court of law, and of course governed by legal rules in its 
proceedings, cannot allow amendments by making new par- 
ties. None of the necessary parties here are before the court; 
and at the time the petition was filed, there was no personal 
representative appointed. 


A. B. Moors, for the defendant: 


1. The petition for dower sets up everything necessary. 
Clay’s Digest 173 § 5; Greene v. Greene, 7 Porter 19. 

2. A formal dissent from the will was not necessary, as it 
made no provision for the petitioner. But if necessary, the 
application for dower was a sufficient dissent. 7 Porter, 
supra. 

3. The demurrer to Kaiford’s pleas was properly sustained. 
He was the administrator for the time, and was in possession 
of the property, and was entitled to notice. He could then 
make himself a party or not. 7 Porter, supra; Clay’s Dig. 
178 § 6. 

4. It was not necessary to wait until the contest about the 
wil! was determined, as the widow is equally entitled to 
dower, whether the will be established or not. 

5. The demurrer to Mrs. Mary Martin’s plea was properly 
sustained; she was the executor named in the will, and was 
interested as a devisee under the will. The notice was given 
as the statute directs in such case, Clay’s Dig. 178 § 6. 

6. That the demurrer to all the pleas in bar, except those 
numbered 1, 13, 2 and 15, should have been sustained, is 
evident from the face of the pleas themselves. The only 
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question to be tried was, whether the applicant for dower 
was the testator’s widow or not. Any plea tendering another 
issue was improper. 

7. The only testimony admitted, about which there can be 
any question, was the transcript from Georgia of the bond 
for a marriage license. If this was improperly admitted, still 
it was error without injury, which will not reverse; the other 
proof of the marriage was ample. Marriage may be proved 
by cohabitation and reputation. Ford v. Ford, 4 Ala. 145; 
1 Green. Ey. 107; 5 Phil. Ev. C. & H.’s Notes 286. 

8. David Todd having a wife living when he contracted 
his supposed marriage with demandant Betsey, that marriage 
was void, and afforded no obstacle to her subsequent mar- 
riage with the testator Martin. 2 Kent 96. The marriage 
between said Betsey and testator was legal, in good faith, and 
binding on the parties themselves and all claiming under 
them. But, if it were void for fraud, the Court of Probate 
could not set it aside: a court of chancery only could do so. 
2 Kent 76. 

9. The demandant is not barred of her dower by the deed 
of separation between her and testator. At common law, 
there could be no collateral satisfaction in bar of dower, and 
our statutes have made nochange in this respect. No agree- 
ment made between husband and wife during coverture can 
bar her right to dower, if she survive him. 2 Ala. 88; 16 
ib. 686; 4 ib. 557; 3 Bacon’s Abr. 220; Co. Lit. 36 b.; 4 
Coke 1; 2 Bouv. Ins. 248; 7 Mass. 155; 4 Kent 54 to 57; 
1 Smith’s Leading Cases 360; Sel. N. P. 221. 

10. The Probate Court cannot investigate the question, 
whether the lands in which dower is claimed were purchased 
by the testator with money belonging to Mary Martin. If 
she has a lien on the lands, because they were entered with 
her money, it is purely equitable, and she must go intoa 
court of equity to enforce it. If the testator died seized and 
possessed of these lands, and the demandant is his widow, 
then she is entitled to dower in them. 


Norz.—Many other points, upon questions of evidence 
and the charges of the courts, are argued in the briefs; but 
itis not deemed necessary to insert these portions of the 
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briefs, as the opinion of the court does not decide any of the 
questions therein discussed. 


CHILTON, J.—The first question presented for considera- 
tion is, should the demurrer to the petition have been 
overruled. Several objections have been taken to it by the 
counsel for the plaintiffs in error, as: First, it does not state 
whether the alleged husband of the demandant died testate or 
intestate, and consequently it is impossible to determine from 
the petition itself whether devisees or the heirs at law are the 
proper persons to be made parties; Second, it does not aver 
that the children named in the petition as the “only legiti- 
timate children of the deceased,” are the heirs at law, or the 
devisees of the deceased; Third, it fails to show that there is 
any executor or administrator upon the estate, except that 
there is an administrator with limited authority, and fails to 
state who he is; And fourth, fails to show who are the tenants 
of the freehold. © 

By the third section of the act of 1826 (Clay’s Digest 173, 
§ 5,) it is provided “that it shall be lawful for any widow, 
claiming dower, to file her petition in the Circuit or County 
Court, in the county where her husband shall have usually 
dwelt next before his death, setting forth the nature of her 
claim, and particularly specifying the lands, tenements and 
hereditaments, of which she claims dower, and praying that 
her dower may be allotted to her; whereupon the said court 
shail issue their writ to the sheriff, commanding him to sum- 
mon five discreet freeholders as commissioners, connected 
with the parties neither by consanguinity nor affinity, and 
entirely disinterested, who, upon oath, (which oath the 
sheriff is hereby authorized to administer) shall allot, and set 
off by metes and bounds to the said widow, one third part ac- 
cording to quantity and quality of all the lands, tenements and 
hereditaments in said county, and shall put her in possession 
of the same, which possession shall vest in her an estate for 
her natural life; and where she has claim to dower in lands 
lying in different counties, she may proceed in the Circuit or 
County Court where such lands may lie, and make recovery 
in manner as is hereby directed ; and the sheriff and commis- 
sioners shall, also, at the same time, allot and set off to such 

















98 ALABAMA. 

7 "Martin's Heirs and Adm’rs v, Martin. is 
widow her portion of the personal estate, of which her hus- 
band died possessed, and to which by this law she shall be 
entitled, which part or portion shall be and enure to such 
widow, her heirs, executors, administrators and assigns for- 
ever.” 

The succeeding section provides, that “the proceedings 
upon such petition for dower, shall be in a summary way, and 
the court shall, at the first term when such petition is filed, 
proceed to hear and determine as to them shall seem just and 
right; Provided, That the party petitioning for dower shall 
give ten days’ previous notice to the executors or administra- 
tors, by serving them with a copy of said petition; and where 
there are no executors or administrators, or where they do 
not reside in the county of the residence of such widow, or 
where the widow shall be the executrix or administratrix, 
then she shall give the said notice in one of the newspapers 
published in this State nearest to the residence of such widow, 
by advertising the same four times in succession.” 

In the case of the Executors of Greene v. Greene, 7 Por, 
Rep. 19, the provisions of this statute above cited underwent 
an examination by this court, and a construction was then 
given to it with which we are entirely satisfied, and to which 
we feel bound to adhere. This court held “that in all cases 
it is necessary, either in the petition, or by suggestion to the 
court, for the petitioner to state who are the heirs and tenants 
of the freehold; and to avoid delay, she may give them 
notice to appear at the court to which the application is made, 
to controvert her claim. If they appear and plead, an issue 
may be made up, &c., or they may demur tothe petition ; for 
it is necessary that the petition should set forth with reasona- 
ble precision the facts on which her claim to dower rests, so 
as to make out a prima facie case. 

The same doctrine was substantially affirmed in Karle v. 
Juzan, 7 Ala. Rep. 474; and in Barney v. Frowner & Wife; 
9 ib. 901-8, it wassaid: “The petition does not show whether 
there is any personal representative of the estate or not.” It 
did not appear that one of the heirs was notified. As toa 
necessary party who had died (Margaret Johnson) no steps 
had been trken but merely to suggest her death. Nor did it 
appear that all the terre tenants were regularly before the 
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court, as was decided in Greene v. Greene, supra. For these 
reasons, the judgment of allotment of dower was reversed. 

We think these citations very conclusively establish the 
insufficiency of the petition in the case before us. The 
remedy given by the statute is a summary one, in derogation 
of the common law, and a special limited jurisdiction is 
created in the Probate Court, to avoid the delay consequent 
upon the common law proceeding. The party petitioning 
must therefore conform to the statute in every essential par- 
ticular. We would say then, she must show by her petition 
the essential elements which constitute the title to dower, 
marriage, seizin of the husband during the coverture, and his 
death. She must farther particularly describe the lands in 
which she claims dower. In order also to confer jurisdiction 
upon the Court of Probate, she should aver that the lands 
were situated in the county in which she filed her petition. 
(See — Ala. Rep. —-.) In order also to enable the court to 
ascertain whether she should not be put to her election, as 
between her claim for dower and the provision made for her 
in the will of her late husband, and as necessary to enable 
the court to determine as to whom notice should be given to 
come in and contest as parties, she should show whether her 
husband died testate or intestate, and who are his personal 
representatives, if any there be. She must show who are the 
heirs and tenants of the freehold; and the record should 
show that the necessary parties are before the court, other- 
wise its sentence would not be definitive, and the sheriff 
might be required by the mandate of the court to turna 
party out of possession of his freehold, whose first notice of 
the proceeding by which he is to be ousted is the visit of that 
officer. 

The petition before us is defective in several of these 
essential requisites. The marriage is only to be arrived at by 
inference from the averment that demandant is the widow, a 
mode of pleading not to be encouraged. It is not said the 
lands lie in Perry county, in which the petition is filed, but 
that the deceased ded in said county, seized and possessed 
(they may have been in another county) of the following 
lands, &. Upon whom did the seizin of the ancestor devolve 
upon his death? Upon his heirs at law, if not otherwise 
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provided by deed or will. But who are his heirs? The pe- 
tition does not inform us. It says, certain persons who are 
named, “are his only legitimate children.” There may have 
been others who “are not,” but having died, may have left 
children who would also be heirs, although they would not 
be, in common parlance, the children of the decedent; so that 
we must arrive at the heirs, from the averment that the per- 
sons named are the only legitimate children, and thus be 
compelled to resort to inference in order to aid the pleader. 
Another and more palpable omission is, the failure to show 
that there is any personal representative upon the estate. 
The petition avers that the deceased has much personal 
property in the county, a list of which, as petitioner has been 
informed, has been returned to the court by the administrator 
with limited authority appointed by said court. Who was 
this administrator, and to what did his authority extend? If 
he were a mere temporary administrator, to take care of the 
estate pending some controversy as to who should be admin- 
istrator-in-chief, or executor under a contested will, or an 
administrator ad colligendum, it is clear he is not the officer 
whose duty it is to make distribution to the widow, nor the 
administrator contemplated by the fourth section of the act 
of 1826 as entitled to notice. We are therefore of opinion 
that the petition is defective, and that the demurrer to it 
should have been sustained. 

We might here close this opinion; but as the case would 
doubtless return upon us, it is proper that we express our 
views upon the merits of the controversy, which may be done 
in few words. 

And first we may premise, that the Probate Court proceeds 
according to the rules of law, in the exercise of its summary 
jurisdiction over the subject of dower, and has no equity 
jurisdiction ; so that if the demandant has a legal right to 
dower, it is the duty of the court to allot it, irrespective of con- 
siderations which are purely of equitable cognizance. 

The proceedings are drawn out to a most unnecessary length, 
end as upon a subsequent trial they will doubtless be modi- 
fied, it is unnecessary that we go into an examination of the 
numerous points raised upon them, as it would serve rather 
to. confuse than to assist the primary court in arriving at a 
correct result upon the real merits of the controversy. 
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The questions which appear to be involved in the record, 
and a decision of which at this time is deemed necessary asa 
guide in the future conduct of the cause in the court below, 
may be thus stated: First, was the marriage between the 
demandant and the deceased, lawful? Second, if lawful, was 
the husband, during the coverture, seized of such an estate in 
the lands of which dower is claimed, as entitles demandant to 
dower? And third, conceding the marriage and the seizin of 
the husband as established, has the demandant released, 
forfeited, or in any manner barred her right to dower? 

And first, as to the marriage: Though a man marries 
never so often, he can have but one lawful wife living. So 
long as she is living, and the marriage bond remains in full 
force, all his subsequent marriages, whether meretricious, or 
founded in mistake and at the time supposed to be lawful, 
are utterly null and void. No decree of divorce is necessary 
to annul such subsequent marriage, for it never had any legal 
existence. Such was clearly the common law. In Riddles- 
den v. Wogan, Cro. Eliz 857, the plaintiff declared in debt 
onabond. Defendant pleaded that she was, at the time of 
its execution, the wife of one Inglebert, who was then in life, 
et sic non est factum. Plaintiff replied that, after the bond 
was made, the defendant was divorced from said Inglebert by 
decree of the spiritual court, by reason of his having another 
wife living at the same time of his marriage with defendant, 
and averred that such former wife,was then living- To this 
replication there was a demurrer, but it was adjudged good by 
the court, because the decree of divorce was but declaratory. 
‘The subsequent marriage was merely void, and needed not 
any such sentence of divorce. It was void ab initio, and so 
she was always sole.” 

So also in Pride v. The Earls of Bath and Montague, 
Salkeld 120, which was ejectment by Pride as heir to the 
Duke of Albemarle, proving himself the son of one who 
was brother to the Duke, who died without issue. But the 
defendants proved that the Duke had_.a son, Christopher, who 
conveyed to them. Plaintiff then gave evidence that, at.the 
time the Duke married Christopher's mother, she had another 
husband living, and who was then living. To. this it was 
objected that, since the Duke and this woman lived: together 
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as man and wife, and were both dead, the plaintiff could not 
be permitted to bastardize the issue, who was dead also, and 
who during his whole life had been taken and reputed to be 
the legitimate son of the Duke and so styled by him in his 
deed of settlement, and also in his last will and testament. 
But the objection was overruled, and the court said: “If H. 
marries a woman, and that woman marries again, living H. 
the last marriage is void without uny divorce. The spiritual 
courts only interfere in such cases pro salute anime. ‘No per- 
son,” says Judge Kent, “can marry while the former husband 
or wife is living. Such marriage is, by the common law, 
absolutely null and void.” 2 Com. 79. The prior marriage 
renders the parties incapable of contracting at all; “and if 
any persons under this legal incapacity,” says Mr. Shelford, 
“come together, the union is meretricious, and not a matri- 
monial union; and therefore no sentence of avoidance is 
necessary.” Shelford on Divorce, &c., 480; 2 Phill. R., 19. 

Such being the settled law, it follows that if, at the time of 
the marriage between the demandant and David Todd, said 
David had a lawful wife living, his riage with the 
demandant was absolutely null and vidfand imposed no 
obstacle to her marriage subsequently with the deceased. 
Nor does it in any way affect the rights of the parties to this 
controversy, that the said Betsey knew at the time she 
married Todd that he had a former wife then living. We 
know of no principle which bars a woman of divorce because 
she has indulged a meretricious union anterior to her mar- 
riage. 

As to the proof of marriige between Todd and Asa Re- 
becca McCulloch, it is only necessary that it should be such 
as to satisfy the jury that such marriage actually did take 
place. Proof by an eye witness is not required, nor is it in- 
dispensable that the license with the minister's return endorsed 
thereon should be produced. It was said by Lord Mansfield 
in Morris v. Miller, 4 Bur. 2057, and afterwards repeated by 
him in Birt v. Barlow, Doug. 171, that “an action for crimi- 
nal conversation was the only civil action where it is necessary 
to prove an actual marriage. In other cases, cohabitation, 
reputation, &c., are sufficient.” See to the same point Ford v. 
Ford, 4 Ala. Rep. 145; 2 Starkie’s Ev. 6 Ed. marg. p. 261, 
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and Forney v. Hallacher, 8 Ser. & R. 159; Phil. Ev. (C. and 
H. Notes,) vol. 8, p. 1147. The bond given by David Todd 
and Samuel McCullough, preparatory to obtaining license, is 
relevant and legal proof, but was improperly admitted on the 
trial in this case, because the certificates were insufficient. It 
does not purport to be a record, and no law was introduced 
showing that by the laws of Georgia it was required to be 
recorded. This is necessary. Mitchell v. Mitchell, 3 Stew. 
& Por. 81; White v. Strother, 11 Ala. Rep. 723. When 
this proof is made, the act of Congress of 1804 (see Clay’s 
Dig. 619) prescribes the manner of authenticating the exem- 
plification of it. 

As respects the question attempted to be raised by the 
pleading, that the lands were purchased by the decedent with 
money which he obtained from Mary Martin, one of the 
defendants, it is only necessary to observe, that the Probate 
Court is incompetent, for want of jurisdiction, to go into such 
an inquiry. Whether a court of equity would decree a lien 
to take precedence of the claim for dower, is not a question 
now before us, and we therefore intimate no opinion upon it. 
It is very clear the Probate Court cannot entertain jurisdiction 
of such an inquiry. 

If, upon a subsequent trial, the jury should find that, at the 
time of the demandant’s marriage with Todd, he had a lawful 
wife living, this would render her a feme sole when she after- 
wards married with the deceased, and incapacitate him from 
entering into a valid marriage with the defendant Mary; for 
the deceased would then have occupied a position precisely 
similar to Todd, having a lawful wife living. This marriage 
with Mary Campbell, as the defendant was called, would in 
such case be null and void, and this consequence would follow, 
however innocently the parties may have entered into the 
relation. 

The only remaining question is, has the demandant released, 
forfeited, or in any manner barred her right to dower. Pre- 
mising that what we say upon this subject must be considered 
as applicable to the case in the common law forum, and with- 
out any intimation as to whether a remedy exists elsewhere, 
we are quite sure that the agreement said to have been 
entered into between Shadrach Martin and the demandant, 
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cannot be looked to as creating any bar or impediment to a 
recovery of dower. If the husband by jointure after mar- 
riage make a competent livelihood of freehold for the wife, 
of lands and tenements, to take effect presently, in possession 
or profit, after the decease of the husband, and to continue for 
the wife’s life, even this shall not bar her dower, unless she 
elects to accept it in lieu of dower after her husband’s decease ; 
for she is not capable of consenting to such provision during 
coverture. Stephens’ Com. vol. 1, p. 256. Much less would 


the inadequate provision made by the parties in this case to 


continue two years, and entered into during their marriage, 
have the effect of barring the wife’s right. It is well settled 
law, that a release of dower from the wife to the husband 
either before or during the coverture is void. Rowe v. Ham- 
ilton, 3 Greenl. Rep. 68; Hastings v. Dickerson, 7 Mass. 
Rep. 155; Bouy. Inst. vol. 2, p. 248; Gould v. Womack, 2 
Ala. Rep. 83; Blackman v. Blackman, 16 ib. 633. 

In respect to the dissent by the widow to the husband’s 
will: It was settled in Greene v. Greene, supra, that where no 
provision was made for her by the will, she may claim dower 
without any express dissent. She cannot be put to an elec. 
tion, unless there be alternatives as to which she may exercise 
a choice. 

The question as to fraud on the part of the demandant in 
failing to communicate to the deceased, at the time of her mar- 
riage with him, a correct knowledge of her condition, is a 
matter which the Probate Court cannot try. If there was a 
marriage between parties capable of entering into that rela- 
tion, and the marriage has never been legally dissolved, it is 
sufficient upon this application, however the husband may 
have been decieved in respect to the former conduct or condi- 
tion of his wife./ And as we have seen that she could not, 
during the coverture, bar her right to dower by any agree- 
ment entered into with her husband, it would follow that, in 
a court of law, she would not be estopped by any recognition 
of his right to marry another woman, or of the validity of 
such subsequent union. ) ‘lhe relation of marriage once estab- 
lished, the wife during its continuance is regarded as sub 
potestate viri, and her inchoate right to dower attaches, which 
can only be barred or defeated by some of the modes pointed 
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out by the common law, or recognized by the State. The 
record before us, if the marriage is : found to be valid, presents 
no legal impediment to the demandant’s right to dower. 


The authorities cited by the counsel for the plaintiff in 
error, showing that these are cases where the wife shall be 
estopped from denying the marriage, doubtless are correct, 
but they have no application to cases like the present, where 
the claim is for dower. Where the subject matter of the 
litigation arises out of « contract either express or implied, it 
may be granted that a married woman may be estopped, like 
other parties, by acts or declarations upon which others have 
been induced to act, and against the truth of which it would 
work fraud and injustice for her to aver; but this doctrine 
can have no application to dower, which does not arise out 
of, nor is dependent upon any contract. On the contrary, 
‘it is an estate which arises solely by operation of law, and 
not by force of any contract, express or implied, between the 
parties. It is the silent effect of the relation entered into by 
them; not as in itself incidental to the marriage relation, or 
as implied by the marriage contract, but merely as that con- 
tract calls into operation the positive institution of the muni- 
cipal law.” Park on Dower, 5. It has for its object the 
sustenance of the widow and the nurture and education of 
her children, if she have any, and is favored in law. Indeed, 
such was the favor with which it was regarded by the ancient 
common law, that it grew into a maxim, “that the law favor-— 
eth three things: 1. Life; 2. Liberty; 3. Dower.” Cro, Jac. 
i111; 9 Co. 170; Park on Dower, 2 notes. 

Dower being an institution of positive law, can only be. 
defeated or barred by some of the modes pointed out by the 
law. 

We are asked to render judgment in this court dis- 
missing the petition; but we are of opinion the petition can 
be amended, and the proper parties made. The fact that 
there was no such administrator as contemplated by the 
statute to be made a party to the petition when it was filed, 
did not prevent the widow from proceeding under the statute 
by publication, and the subsequent appointment of a represen- 
tative of ‘i estate relates to the death of the testator, and 
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she may be brought in and made a party, as well as the other 


persons in interest. 
Let the decree be reversed and the cause remanded. 


FREEMAN vs. SWAN et AL, 


1. It is a well settled rule, both at law and in equity, that the allegations and 
proof must correspond, in order to entitle the plaintiff to a recovery. 

2, Complainant filed a bill to enjoin a judgment at law founded on certain notes, 
-which he alleged to have been given on the following consideration: Having 
purehased a tract of land from one M., who elaimed under a void purchase 
from defendants’ father, the legal title being in the defendants by descent from 
their maternal grandfather, complainant afterwards purchased defendants’ in- 
terest therein, and executed to them these notes, “upon the express under- 
standing and agreement, that, if M. should say that he had paid for the land, 
the notes should be returned to the complainant.” The answers denied this 
allegation, and the proof showed, that the notes were executed with the un- 
derstanding that they should be given up if M. had paid for the land. It 
was held: 

That this proof did not entitle the complainant to a decree. 

8. The Appellate Court will decide no question on error, which is not made aod 
acted on in the primary court, and that action assigned for error and insisted 
upon; unless it be a want of jurisdiction, apparent on the face of the proceed 
ings in the court below. 


Error to the Chancery Court of Madison. 
Heard before the Hon. E. D. Townes. 


Freeman filed his bill in the Chancery Court of Madison, 
setting forth that one Daniel McDuff, late of Jackson county, 
died seized of a tract of land in the latter county, which de- 
scended to his heirs at law; that on the division of said lands, 
lot No. 4, containing 156,',', acres, was set off by the com- 
missioners to Nathaniel, Nancy and Wm. 8. Wilder, children 
and heirs at law of a daughter of the intestate, who had died 
before her father; that Nathaniel Wilder, sr., the father of 
these children, sold the lands thus set off to them to one Wm. 
H. Moore, for a full consideration, who afterwards sold them 
to complainant for a valuable consideration, and made him a 
title in fee simple for the same; that on his purchase, Moore 
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went into possession of the pre-nises, and continued to occupy 
them until he sold them to complainant, who has possessed 
them ever since, and has cleared and otherwise improved 
them; that Nathaniel Wilder, sr., has died, leaving an estate 
which has descended to his children, probably composed in 
part of the money received from Moore for these lands; that 


Nathaniel Wilder, jr., has conveyed his interest to Moore, but 


that Wm. S. Wilder and Walter D. Swan, who has married 
Nancy Wilder, refused to do so; that Wm. S. Wilder and 
Swan told complainant that Moore had never paid for the 
land, and that they claimed their shares thereof; that on this 
representation complainant executed and delivered to them 
his four notes for $125 each, upon the express understanding 
and agreement, that if Moore should say that he had paid for 
the land, the notes should be returned to the complainant; 
that they were to make him a good title in fee simple at all 
events, but his notes were not to be paid except on condition 
that Moore should say that he had not paid Nathaniel Wilder, 
sr., for the land, and they gave him then a title bond, which 
he exhibits with the bill; that Stephen McBroom had be- 
come the owner, by assignment from Wm. S. Wilder, of one 
of the notes, on which he has brought suit and recovered 
judgment against the complainant; that Moore insists that he 
has made full payment for the lands, and Wm. S. Wilder and 
Walter D. Swan now refuse to convey to complainant, or 
surrender uj; his notes, but insist on their payment. 

The bill prays a perpetual injunction to the judgment of 
McBroom; that the notes be delivered up to be cancelled ; 
that defendants Wilder and Swan be decreed to convey the 
premises to him; and for general relief. 

Wm. 8S. Wilder, Swan and wife, McBroom and Moore are 
made defendants, who all answer. 

Wilder admits, that he is the son of Nathaniel Wilder, sr., 
and that he derived his title to lands sold to the complainant 
by descent from his grandfather, McDuff, as set forth in the 
bill; has heard that his father sold to Moore some sort of in- 
terest in the lands for five hundred dollars, only $180 of 
which was ever paid; that when these transactions took place 
respondent was an infant, and has no such knowledge of them 
as to state them with any certainty; he knows nothing of 
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complainant's purchase from Moore, nor of his residing upon, 
or improving the lands, except as advised by the bill. He 
admits the death of Nathaniel Wilder, sr., in 1832; that he 
died intestate; that his estate has been settled up and distri- 
buted, and the portion of respondent was $450, which was 
all he ever received; but does not know of any particular, 
transactions from which his father acquired his estate. 

He admits that, in March, 1841, (he having attained his 
majority in January of that year) he came to Jackson county 
to look after the interest of himself and Swan, (who had mar- 
ried his sister, Nancy Wilder,) in the estate of their grandfa- 
ther; that at this time he sold to complainant their interest in 
the lands mentioned in the bil], and-deseribed as lot No. 4 of 
lands belonging to the estate of Daniel McDufi, deceased, 
which had been allotted to them on the division of said lands 
among the: heirs at law of said McDuff; that complainant 
agreed to give them $500 for their interest, and to secure the 
payment of this sum, he made the four notes for $125 each 

-alluded to in the bill, three of them payable to this respon- 
dent, and one to Walter D. Swan; but in this there was a 
mistake, as only two of said notes should have been payable 
to respondent, and the other two ought to have been payable 
to Swan; that on receiving these notes, respondent and Swan 
executed to complainant the bond for title exhibited with the 
bill; he denies that these notes were executed “ upon the ex- 
press understanding and agreement, thatif said Moore should 
say that he had paid for said lot, the notesshould be null and 
returned” to complainant; he avers that the notes were un- 
conditionally executed, delivered and received, with this ex- 
ception and understanding, that they were to be paid before 
the title was made to the lands. He tenders, with his answer, 
a deed of conveyance for the land described in the bill, exe- 
cuted by himself and Swan and wife, to the complainant, by 
which all the interest of the grantors is conveyed to Freeman. 
This deed is duly acknowledged and certified. 

Swan and wife answer substantially the same, except as to 
the sale of the lands by Wm. S. Wilder to the complainant. 
They set out, that said Wilder made the sale for them; that 
he has informed them that the terms were such as are set out 
in his answer, and shown by the notes and title bond; they 
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never authorized him to sell on any other, and have never 
sanctioned or known of any other terms, and especially those 
set out in the bill. They refer to the deed from their co- 
defendant and themselves to complainant, and ask that it be 
considered as a part of their answer also. 

Moore answers the bill, saying that he bought the land in 
question of Nathaniel Wilder, sr., and took a bond for titles ; 
that he paid the purchase money in three payments—one-third 
when the purchase was made, a part afterwards to said Wil- 
der, and the remainder after Wilder’s death to Bryant B. 

‘Thompson, guardian of the heirs of said Wilder, and at this 
time he delivered up the bond which he had taken for titles 
to said Bryant B. Thompson, guardian as aforesaid, for the 
purpose of procuring a deed to said lands, 

Flannagan, the witness to the notes, deposes, that his un- 
derstanding of the condition on which they were given was, 
that they were in consideration of the interest of Swan and 
Wilder in the land, and if Wm. H. Moore had ever paid for 
the land, then the notes were to be null and void; that Swan 
and Wilder bound themselves in a bond for a thousand dol- 
lars to make complainant a title to the land when he should 
make the last payment; after the notes were made, complain- 
ant stated to Wilder and Swan that they would have to sue 
him on them, should Wm. H. Moore refuse to pay them. 

Geron, a witness for complainant, testifies, that about the 
time complainant was buying the interest of Wilder and 
Swan in the land, they told witness that if Moore had paid 
Nathaniel Wilder, sr., $500 for the land, or if they could be 
satisfied that he had done so, they would claim nothing of 
complainant, but relinquish to him their interest as heirs. 

Wm. H. Moore, being released by complainant, is exam- 
ined by him as a witness, and testifies, that he bought of Na- 
thaniel Wilder, sr., all his interest in the real and personal 
estate of Daniel McDuff, deceased, for $600; that he paid part 
to Wilder, sr., a part to his administrator, and the residue to 
the guardian of one of his children. This witness sold the 
land to the complainant, and conveyed it to him by deed ve 
fall covenants of warranty. 

John McDuff, a witness for defendants, proves, that he isa 
idiactibing ‘witness to the bond for titles; that the contract 
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between the parties was, that complainant was to give the 
four notes for $125 each for the land, with the further sum of 
$60 in cash; that when the notes and title bond had been 
executed, the defendants demanded the cash payment, which 
was refused by the complainant; that an altercation arose be- 
tween them, in which complainant remarked that he was fast 
enough for them, as he had their bond and would sue them 
on, it. This was at the house of complainant, and the parties 
immediately separated. 

There is some other proof in the record, but it is wholly 
immaterial. 

On this state of facts, the Chancellor dissolved the injunc- 
tion, and dismissed the bill at the costs of the complainant. 

This decree is here assigned for error. 


C. C. CLay, jr., and J. W. Cuay, for plaintifis in error: 


1. The oral testimony did not contradict the written con- 
tract-—the title bond and notes. They did not disclose the 
contract; the former only bound defendants, under a penalty, 
toimake title to the land; the latter only bound complainant 
to, pay certain sums at certain times. They did not show that 
they referred tothe same subject matter, or that one was the 
consideration of the other. They did not disclose any of the 
terms of the contract, but were incomplete on their faces. 
The, evidence offered did not deny the time of payment or 
sum to be paid; but showed the notes were to be returned to 
complainant if the purchase money of the land (for which 
they were given) had been paid by Moore. The admissibility 
of the evidence seems to be fully sustained by the case of 
Simonton v. Steele, 1 Ala. 357. 

But. if the oral testimony did contradict the writteh.con- 
tmact, yet it. was admissible, as showing fraud and want. or 
failure of consideration, The general rule, that parol testi- 
mony is inadmissible to. contradict a written contract, does 
not, obtain where it is alleged that the party was induced, by 
fraudulent. representations of another, to enter into a. written 
contract with him. 3 Phil, vid. H. & C.’s Notes 1475; 35S. 
& P. 829. In cases of fraud, as well, as: mistake: or innocent 
omission, parol. evidence, is admissible, and courts of equity 
will relieve... Ala, 170; 8,ib. 353:; 5 Cond. Rep. U. S.409; 
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1 Story Eq. § 152-3-4; Sug. Vend. & Purch. 208, Note 110. 

The bill alleges, that defendants represented M. had not 
paid for the land, and on that ground they claimed payment 
therefor of the complainant, who was thereby induced to ex- 
ecute his notes; but with the express understanding that they 
were to be null and returned to him, if M. said he had paid 
for the land. Defendants do not deny their representations 
as charged, or that complainant was thereby induced to give 
his notes, thus admitting this allegation. If this representa- 
tion was false, it was a fraud upon complainant, and he should 
be allowed to prove it. 

Again, the testimony was admissible to prove want or fail- 
are of consideration, the notes being given for land that had 
been paid for by M. under the false impression that he had 
not paid for it. 38 Phil. Evid. H. & C.’s Notes 1458. 

If the oral testimony was admissible, did it not sustain 
complainant's bill and entitle him to a decree? As above 
stated, defendants do not deny the charge, that they repre- 
sented that M. had not paid for the land, and that F. was thus 
induced to assume the payment; or that M. had paid their 
ancestor for the land. M. swears he had paid for it; Taylor 
swears defendants told him the land was passed to M. for 
money, and that this was told him before they assigned com- 
plainant’s note to McBroom. The admission of the assignor 
before the assignment binds his assignee. 1 Greenl. Evid. 
§ 190. Thus it appears, defendants knowingly and falsely 
alleged to complainant that M. had not paid for the land. 
Defendants McBroom, Swan and Moore were not present 
when the contract was made. The Swans say their co-de- 
fendant, Wilder, made the contract, neither of them being 
present. Hence their answers need not be looked to as to 
the terms of sale. Wilder denies the material allegation of 
the bill, that the notes were executed upon the express un- 
derstanding and agreement that “if M. should say he had 
paid for the land, they should be null and returned.” Flanna- 
gan swears he understood it as agreed, “that if M. had ever 
paid for the land, then the notes were null and void.” 

The Chancellor, more speciously than soundly, as we think, 
says this does not sustain the allegation of the bill. The sub- 
stantial fact, on the existence of which the notes were to be 
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returned, was, that the land had already been paid for by 
complainant's vendor, M. The reference to M. was only to 
ascertain the fact. The witness’ mind naturally seized on the 
fact, without regarding the mode of proving the fact. The 
witness substantially sustains the allegation. If he had sworn 
in the words of the complainant, his testimony would have 
been worthless. The objection that the bill says, “if M. said 
he had paid,” &c., and the witness says, “if M. had paid,” &c., 
and that the latter does not sustain the former, we think savors 
of quibbling and hair-splitting. 

Geron swears, defendants told him, about the time of their 
sale to complainant, that “if M. had paid their father, or they 
had reason to believe so, they would not claim anything from 
complainant and would surrender their claim.” This shows 
that they rested their claim, and asserted it to Freeman, on the 
ground that M. had not paid for the land. It corroborates 
Flannagan, and sustains the allegation of the bill, that “if M. 
said he had paid for the land, the notes were to be null and 
returned.” 

When the testimony of these two witnesses is considered, 
in connection with the silent admission by defendants of com- 
plainant’s allegation, that “they represented to him that M. 
had never paid for the land, and because he had not they 
claimed it,” and their admission to Taylor that M. had paid 
for it, the bill is sustained by one witness and strong corrobo- 
rating circumstances. 

McDuff was examined by defendant McBroom. That nei- 
ther complainant nor defendants, Wilder or Swan, examined 
him, argues that they knew he did not know their contract, 
or did not hear all that passed. His not signing the notes as 
a witness together with Flannagan, strengthens this pre- 
sumption. His testimony confirms it; for, while he says he 
saw the title bond executed, he does not say he saw the notes 
executed. He does not sustain the answers of Wilder and 
Swan; he alleges a contract that no one else does. Hence, it 
is manifest that he did not know the terms of the agreement, 
and that his testimony should not weigh anything. 


Ropinson & JONES, contra : 
- 1, The contract between the parties was in writing, and it 
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was inadmissible to vary or contradict it by parol evidence. 
‘West & West v. Kelly’s Ex’rs., 19 Ala. 8353; Evans v. Bell, 
20 ib. 309. 

2. If the evidence was admissible, as showing a want of 
consideration, then we say: 1. This defence was adequate at 
law; 2. It is not supported in fact, as there was a sale of an 
actual interest in land, and a title bond given. The parol 
stipulation was not sought to be set up to avoid the contract, 
but to amend the written contract, and be itself specifically 
‘performed; 8. This can only be done in chancery, where 
some term of the contract has been omitted from the writing, 
through mistake, accident or fraud; and never then, when 
the amendment is sought, as in this case, on evidence which 
is loose, equivalent, or contradictory. 1 Story’s Equity 177, 
§ 157. 





LIGON, J.—It is a well settled rule, both at law and in 
equity, that the allegations and proof must correspond in or- 
der to entitle a plaintiff to recover; and in a court of chan- 
cery the positive responsive denials of the answer must pre- 
vail, unless they are overrode by the direct testimony of two 
witnesses; or of one witness, with strong corroborating cir- 
cumstances. 

In the case under consideration, the only allegations in the 
bill which give the complainant the slightest claim to relief 
in a court of equity, are those which relate to the contract 
between the complainant and the defendants, Wilder and 
Swan. 

No equity can arise to him, or any other person, out of the 
transaction between Moore and Nathaniel Wilder, sr., in re- 
spect to the lands. The wife of Wilder, as is shown by the 
bill, died before her father, Daniel McDuff, from whom these 
lands descended directly to her children; so that the marital 
rights of her husband could never attach to them, and the 
only relation by which he could intermeddle with the real 
estate thus descended to his infant children, would be as their 
natural guardian, or as their general guardian duly appointed 
by the proper court. In either of these characters he would 
not be allowed to make a private sale of their lands; and the 
purchaser at such sale, if he presumed to make one, would 
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take no title, either at law or in equity, against the wards. The 
only way in which their title can be divested is, by sale under 
the rules prescribed by our statutes, (Clay’s Dig. 268, § 6-7 
and 225, § 23,) and there is no pretence that there was any 
attempt to comply with them in the sale made by Nathaniel 
Wilder, sr., to Wm. H. Moore. As he had no title, he could 
convey none to the present complainant. 

Before the contract of sale by Wilder and Swan to the com- 
plainant, the parties were tenants in common of the land men- 
tioned, each party having an interest of one third; the two 
former claiming by inheritance from Daniel McDuff, deceased, 
and the latter under the conveyance of Nathaniel Wilder, jr., 
to Wm. H. Moore, who was complainant’s vendor. 

Freeman’s equity, if he has any, must, as we have said, 
arise out of his contract with the defendants Wilder and 
Swan. On this subject we find substantially these allegations 
in the bill: “That Wilder and Swan told him, that William 
H. Moore had never paid Nathaniel Wilder, sr., for the land ; 
that on this representation he executed and delivered to them 
his four notes for $125 each, upon the express understanding 
and agreement, that if Moore should say that he had paid for 
the land, the notes should be returned to the complainant ; 
that they were to make him a good title to the lands at all 
events, but his notes were not to be paid, except on condition 
that Moore should say, that he had not paid Nathaniel Wil- 
der, sr., for the land.” 

To these allegations the answer of Wm. 8. Wilder inter- 
poses a direct and positive denial; and that of Swan and wife 
denies it’ upon the authority of information from Wm. S. 
Wilder, who was authorized by them to make the sale, but 
who, they assert, had no authority from them to attach any 
such condition to the payment of the purchase money. 

The allegation in the bill, in the terms im which it is made, 
is unsustained by the proof of a single witness. Geron, who 
does not pretend that he heard the agreement between the 
parties, and who does not inform us whether the declaration 
which he proves was made before or after the notes and title 
bond were executed, or that it was known to complainant be- 
fore he made the purchase, testifies, that about the time the 
complainant purchased the land, he heard Wilder and Swan 
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say that “if Moore had paid Nathaniel Wilder, sr., $500 for 
the land, or if they could be satisfied that he had done so, 
they would claim nothing of the defendant.” 

Flannagan, who is the only subscribing witness to the notes, 
and who, with John McDuff, witnessed also the title bond, 
says that Wilder and Swan said, that “if Moore had ever 
paid Nathaniel Wilder, sr., for the land, the notes were to be 
null and void.” This witness also testifies to another fact, 
which does not so well harmonize with the one just recited, 
and which tends strongly to contradict the version of the 
agreement given in the bill; and that is, that complainant 
told the defendants, Wilder and Swan, after the notes were 
made, “that they would have to sue him on them, should 
Wm. H. Moore refuse to pay them.” What could have called 
forth such an expression from him, if he was to be discharged 
from the payment of the sum secured by the notes, and they 
were to become “null and void if Moore would say he had 
paid the elder Wilder for the land?” 

Opposed to this, we have the positive answer of Wilder, 
founded on his own knowledge ; that of Swanand wife, based 
on information and belief; the testimony of John McDuff, a 
subscribing witness to the bond for titles, and the notes and 
title bond made between the parties at the time of the trans- 
action, and which are utterly inconsistent with the allegations 
in the bill, and the evidence of Flannagan and Geron. These 
must prevail. 

We have not considered the question as to the admissibility 
of the parol proof in this case, which received the attention 
of the Chancellor; because, we are not advised by the record 
that any objection was made to it by the defendants in the 
court below; and we will decide no question, on error, which 
is not.there made by the parties and acted on by the court, 
and that action assigned and insisted upon in this court as 
error; unless it be a want of jurisdiction, apparent on the 
face of the proceedings in the court below. Gordon v. Me- 
Leod, 20 Ala. 242; Wyatt v. Judge et al., 7 Por. 87. 

Our conclusion is, that the decree of the Chancellor is*eor- 
rect, and must be affirmed. : 
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WALKER er at. vs. CHAPMAN, Governor, &c. 


In summary proceedings under the act of 1820, against a tax collector, the 
notice which is substituted for a declaration need not contain every matter 
which is necessary in a declaration ; if the notice is issued by the Comptroller, 
and alleges that the defendant first named was the tax collector of a certain 
named county fora particular year—that he failed to pay into the State 
treasury, within the time prescribed by law, a specified amount of money, 
which was the balance of the taxes collected by him as such collector—that 
the other defendants were his securities upon his official bond, the date and 
amount of which are stated, and which, it is alleged, was payable, condition- 
ed and approved, as required by law; and states that the motion will be 
made at a specified term of the Circuit Court, by the Attorney General, in 
the name of the Governor, for the use of the State,—it is sufficient, although — 
the facts are not stated with that degree of technical precision and fulness 
which is required in a declaration. 


. When the caption of the notice is: ‘‘Comptroller’s Office, State of Alabama,” 


it is a sufficient compliance with the constitutional requisition that all pro- 
cess shall be in the style of the State of Alabama. 

Where a statutory bond superaddsa condition which the statute does not 
require, its validity, even as a statutory bond, is not affected by the addition, 
which will be ggjected as surplusage. 


. Although the act of March 6, 1848, (Pamphlet Acts, page 8 § 18,) applies 


only to defaults committed under it, and not to those committed before its 
passage, yet the Circuit Court of Montgomery county has jurisdiction of 9 
motion for a summary judgment against the tax collector of another county. 
-either under the act of March 3, 1848, (Ib. page 114,) or that of February 
29, 1848, (Ib. page 141.) 


. When a statute specifies a time within which a public officer is to perform an 


official act regarding the rights of others, it is merely directory as to the 
time within which the act is to be done, unless from the nature of the act, or 
the phraseology of the statute, the designation of the time must be consid- 
ered a limitation on the power of the officer; and a fortiori, this rule applies 


. to public interests. 
. The statute of limitations which provides (Clay’s Digest 481 § 34,) that no 


“person shall be prosecuted for any fine or forfeiture under any penal statute, 
unless the prosecution is instituted within twelve months after the fine or 
forfeiture is incurred, does not apply to summary proceedings against a tax 
collector under the act of 1820, for failing to pay over taxes. 


. The act of 1806, (Clay's Digest 243 § 3,) confers no power upon the Comp- 


‘troller of Public Accounts to receive payments from a tax collector of the 


taxes collected by him; a payment to the Comptroller is therefore unautbor- 
ized and invalid. 


. An official bond executed by the tax collector of Mobile county before the 


passage of the act of February 5, 1846, which imposed a tax on steamboats, 
covers taxes collected by him under that act. 
. The sovereign power of the State only can confer upon the Comptroller the 
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authority to receive the public revenue from the tax collectors, or confirm a 
payment to him ; no agent or officer of the State can do so. 

10. The act of 1820 remains in full force as to all defaults or delinquencies of 
tax collectors occurring prior to the passage of the act of March 6, 1848, and 
gives fifteen per cent. damages, 2s well as interest, on the amount of the 
default. 

i], When the motion is discontinued us to those defendants upon whom the 
notice has not been served, and continued as to the others, the former may 
appear at any subsequent stage of the proceedings, and their appearance will 
cure the discontinuance ; and judgment may then be rendered against all 
the defendants. 


HRROR to the Circuit Court of Montgomery. 
Tried before the Hon. GEORGE GOLDTHWAITE. 


This was a motion for judgment against a tax collector and 
his securities. The notice was as follows: ! 
Comptroller's Office, | 
State of Alabama. } ‘To Alexander C. Walker, 
tax collector of Mobile county, in said State, for the year 
1846, and L. M. Harris Walker, Elizabeth Jones, George J. 
Bowie, and William M. Garrow, his securities: 

Whereas, the said Alexander C. Walker, being tax col- 
lector of Mobile county and State aforesaid, for the year 
1846, having failed to pay into the treasury of the State, 
within the time prescribed by law, the sum of twenty-nine 
hundred and ninety-eight ;*;', dollars, it being the balance of 
amount of taxes collected by him while tax collector as 
aforesaid ; and whereas, the said L. M. Harris Walker, Eliza- 
beth Jones, George J. Bowie, and William M. Garrow, are 
the securities of the said Alexander C. Walker upon ‘his 
official bond, as tax collector for said county of Mobile and 
year aforesaid,{which said bond is for the sum of eighty 
thousand dollars, bears date on the eighth day of November, 
1845, and is payable, conditioned and approved as is required 
by law. 
~ You are, therefore, hereby notified that, at the next term 
of the Circuit Court of Montgomery county, to be holden on 
the sixth Monday after the fourth Monday in September, 1848, 
I shall, by the Attorney General of said State, move for 
judgment against you in favor of Reuben Chapman, Govern- 
or of said State, for the sum. of twenty-nme hundred and 
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ninety-eight ;,% dollars, the balance so collected and not paid 


as aforesaid. JoEL Rieas, Comptroller of 
Public Accounts for the 
October 14, 1848. State of Alabama. 


The notice was returned executed on Elizabeth Jones, 
L. M. H. Walker and George J. Bowie, against whom the 
motion was submitted at the above term, anda motion to 
quash the notice then made, which was overruled by the 
court. The defendants, on whom the notice had been served, 
craved oyer of the bond, and demurred to the notice. 

The bond was in these words: 

“ Know all men by these presents, that we, Alexander C. 
Walker, L. M. H. Walker, Elizabeth Jones, George J. Bowie, 
and William M. Garrow, are held and firmly bound unto 
Benjamin Fitzpatrick, Governor of the State of Alabama, 
and his successors in office, in the penal sum of eighty thou- 
sand dollars, to be paid to the said Benjamin Fitzpatrick, 
Governor of the State of Alabama as aforesaid, or to his suc- 
cessors in office; to which payment well and truly to be made 
we bind ourselves jointly and severally, and our and each 
of our heirs, executors or administrators firmly by these 
presents. Sealed with our seals, and dated this the eighth 
day of November, in the year 1845. 

The condition of the above obligation is such that, where- 
as, the above named Alexander C. Walker was, on the —— 
day of August, in the year 1845, by the legal and qualified 
voters in and of the county of Mobile, duly elected tax col- 
lector for said county of Mobile, to collect the county and 
State taxes, for the years 1845 and 1846, and which said 
election was duly proelaime:| and made known by the sheriff 
of Mobile county. 

Now, if the said Alexander C, Walker shall faithfully per- 
form the duties required of him while in office, then this 
obligation to be void; otherwise to remain in full force and 


effect. A. ©. WALKER, [Seal.] 
L. M. Harris WALKER, [Seal.] 
(Signed) ELIZABETH JONES, [Seal.] 
G. J. BowiE, [Seal.] 
Wu. M. Garrow. 


Approved: Jno. A. CurHpeErt, J.C. C. M. C.” 
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‘Phe demurrer was overruled, and the defendants pleaded 
to the notice. 

The bill of exceptions shows, that on the trial, the plain- 
tiffs produced an account certified by the Comptroller, show- 
ing a balance due against the tax collector, December 14, 
1846, for $2998 89. The first item on the credit side of the 
account was for $20250 00, by partial payments, 8th Janua- 
ry, 1847; and one of the items on the debtor side was for 
$1585, for licenses in 1846; and another was for steamboat 
taxes for 1846, $722 68. The defendants insisted that such 
last item was not a legitimate charge in this proceeding against 
the tax collector or his securities, which objection was over- 
ruled. The defendants introduced two receipts of Jefferson 
Van Dyke, comptroller of public accounts, both dated 8th 
January, 1847, the first for $1585, received from A. C. Walk- 
er “in full payment for the licenses issued in Mobile county 
for the year 1846,” and the other for $21,063, received from 
A. C. Walker as a “partial payment of the taxes due from 
the county of Mobile for the year 1846;” also a receipt of 
J.J. Ormond, as attorney and agent for the State of Ala- 
bama, acknowledging that he had received said receipts of 
Van Dyke, to be used as evidence in a suit then pending in 
the Circuit Court of Tuskaloosa county against said Van 
Dyke, dated 22d February, 1851; and proved that said first 
item for $20250, was part of the sum mentioned in the larger 
receipt of said Van Dyke, and that the remainder of the sum 
in that receipt, had been recovered by the State against Van 
Dyke. It was also in evidence that the receipt for $1585, 
had not been used in the suit against Van Dyke, for the rea- 
son that such suit was commenced by attachment for a sum 
certain, and that the other receipt, exclusive of the one for 
$1585, made up the sum sued for and recovered. The de- 
fendants insisted that the plaintiffs were not entitled, upon 
the account presented, to the sums paid to Van Dyke, and 
that if he had received the sums specified in said receipts, 
the defendants were entitled to a credit therefor ; which posi- 
tion was overruled, the court deciding that no payment to 
Van Dyke was good, unless the money had gone into the 
State treasury, or ‘‘.at the same had been sued for and recov- 
ered of him by the State; and that the procurement of ‘the 

















120 ALABAMA. 


a Walker et al. v. Chapman, Governor, &e. 

evidence with the view to sustain a suit, and the abandon- 
ment of the intention, would not entitle the defendants to a 
credit. 

The court also decided that the special tax for $722,63, was 
recoverable of the defendants, and that the plaintiffs were enti- 
tled to interest at the rate of eight per cent. from the date of the 
account; to all of which decisions the defendants cxcepted. 

The judgment entry recites, “that the defendants, Alex- 
ander C. Walker, L. M. Harris Walker, Elizabeth Jones, 
George J. Bowie, and William M. Garrow, appeared by their 
attorney.” 

The refusal to quash the notice, the overruling the demur- 
rer to the same, the rulings of the court upon the trial, and 
the rendition of the judgment against all the defendants 
whose names are recited in the judgment, are assigned for 
error in this court. 


Jno, A. CAMPBELL and P, HAMILTON, for plaintiffs in error: 

1. The notice should have been set aside upon motion, and 
the demurrer to it should have been sustained for the causes 
set forth. 35. & Port. 15. 

2. The Circuit Court at Montgomery had no jurisdiction 
of the motion. Clay’s Dig. 244 § 16; Acts of 1848. 

3. The statute of limitations barred the notice. 2 Cranch 
336; 1 Gallison 3897; 1 Ala. 605, 684. 

4. The court erred in allowing interest. 2 Leigh R. 398; 
1 Ala. Rep. 605; 9 Dana 70, 75. 

5. The court erred in refusing to allow the payments to 
the comptroller. 9 Cranch 212; 3 John. Ch. R. 416, 422; 
Addison on Con. 407. 

6. The court erred in its decision upon the steamboat 
tax. 9 Wheat. 720; 6 Wend. 460; 1 Scam. 35; 3 Scam. 122; 
Acts of 1846 

7. The act of the State’s agent amounts to an acceptance 
of Van Dyke as a debtor. 3 John. Ch. R. 416; Addison 
above cited; 17 Vermont R. 


M. A. BAupwin, Attorney General, with whom was A. 
MARTIN, contra : 
_ ‘The notice.conforms to former precedents, is explicit and 
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sufficient. Armstrong & Pinkston v. The State, Minor 160; 
Nabors v. The Governor, 3 Stew. & Por. 19. 

This notice is not strictly « process, or not such a one as is 
required by the constitution to be in the name of the 
State. Ib. 

The action is properly brought in the name of the Govern- 
or for the use of the State. Mayberry and others v. The 
State, 1 Stew. 266; Nabors et al. v. The Governor, 8S. & 
P. 18. 

Van Dyke had no authority to receive the money due the 
treasury. He is prohibited from receiving it; and a pay- 
ment to him cannot protect the collector or his securities. 
Clay’s Dig. 248 § 3. 

The statute directs the comptroller to examine, settle, and 
audit the accounts of all public debtors, collectors, &c., to 
call upon such to render accounts, and pay into the treasury 
all sums and balances due. Clay’s Dig. 248 § 3. 

The statute of Congress directs the comptroller, “to pro- 
vide for the regular and punctual payment of all money 
which may be collected.” 1 United States statutes at large 
66 § 3. 

The conclusion attempted to be drawn from the case of 
United States v. Giles, 9 Cranch 212, 240, is not Syourk 
by any analogy in the two cases. 

According to act of Congress, the comptroller was required 
to provide for the regular and punctual payment of all moneys 
collected. 

According to the laws of this State, the comptroller was 
required to call upon debtors to pay into the treasury. 

No prosecutions had been commenced v. Van Dyke, and 
until this had been done, he had no authority, according to 
the case of 9 Cranch 240, to direct the payment of the 
money. 

The only instances of the comptroller’s authority to receive 
money, are conferred by special legislation, and are exceptions 
to the general rule. 

The undertaking of Walker and his securities was pros- 
pective, and the receipt of the taxes against steamboats, un- 
der acts of 1846, page 11, were covered by their bond. 
Aikin’s ae 36. 
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The cases read by the plaintiffs in error were ruled under 
a different state of facts, and donot apply. 9 Cranch ; Scam. 
Rep.; 6 Wendell. 

The letter of Van Dyke proves nothing more than, in con- 
nection with his receipts, that he received money without 
any authority, and payments to him afford the comptroller 
no protection; the law prohibited the receipt of money by 
him. 

Proceeding in this case was instituted 14th October, 1848. 

The action against Van Dyke was commenced 27th July, 
1850. 

Judge Ormond’s receipt bears date February 22, 1851. 

The State did not affirm the act of Walker by suing Van 
Dyke for any thing, at least beyond the amount of this claim 
recovered of Van Dyke; no part of the recovery against 
Van Dyke was embraced in this judgment. Hunter v. Prin- 
seps, 10 Kast 378, 394. 

The suit brought by The State v. Van Dyke, was brought 
without reference to his liability growing out of the transac- 
tion of this case. 

The defendants all appeared by their attorney, and werg 
properly before the court. Gibbons v. Lane, 3 Porter 267. 

The court had ample jurisdiction. Acts 1848, page 8 § 
18; ib. 14 § 12. 

Delinquent tax collectors shall be liable to damages and 
interest. Clay’s Dig. 245 § 18; Acts of 1848, p. 8 § 19. 

The act of 1820, (Clay’s Dig. 245 § 18,) giving interest and 
damages for defaults of tax collectors, is unrepealed as to all 
cases of default arising before the passage of the act of 6th 
of March, 1848, page 8, 9, § 19, imposing a different penalty. 
The provisions of the last law apply to the default of pay- 
ments herein (therein) required, butdo not apply to former de- 
faults, and both interest and damages were recoverable in 
this case. 





GOLDTHWAITE, J.—The objections to the notice for 
the want of sufficient certainty cannot be sustained. By the 
act: of 1820, under which these proceedings were instituted, it 
is provided, “that when any collector‘of the revenue shall 
neglect to pay the same into the treasury by the time:he is. 
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required by law, it shall be the duty of the Comptroller of 

public accounts immediately to institute suit for the recovery 

of the same, by notifying such delinquent collector, his 

security or securities, that he will, by the Attorney General, on 

such a day as shall be named in the notice, move for judg- 

ment against him or them, for the amount due the State.” 

Clay’s Dig. 244 § 16. If the notice complies in substance 
with the form prescribed by the statute, it is sufficient. 

In the present case it is given by the Comptroller,-and 
alleges that A. C. Walker was the tax collector of Mobile 
county, for the year 1846; that he failed to pay into the State 
treasury, within the time prescribed by law, a specified 
amount, which was the balance of the taxes collected by him 
as such collector; that the other defendants were his securi- 
ties upon his official bond, the date and amount of which are 
stated, and which, it is alleged, was payable, conditioned and 
approved as required by law. The notice also states the 
term and the court at which the motion for judginent will be 
submitted ; also, that it will be made by the Attorney General, 
in favor of the Governor, for the use of the State. It con- 
tains every requisite prescribed by the act referred to, and 
although the facts are not stated with that degree of technical 
precision and fullness which is necessary in declarations, they 
are stated with sufficient certainty to fully advise the defend- 
ant of the grounds upon which the motion will be made, and 
to enable the court to pass upon their liability. Although 
the notice is substituted in the place of the declaration, it is 
unnecessary for it to contain every matter which the declara. 
tion shonld contain. In motions against the sheriff and his 
securities, it has never been the practice to describe with par- 
ticularity his bond, but it is referred to simply as his official 
bond. As the law prescribes the form of the bond, and as 
the record must show every fact necessary to sustain the judg: 
ment and jurisdiction of the court, we can see no good reason 
for requiring a more particular description than is given by 
the notice. The object, as we apprehend, which the legisld- 
ture had in view in authorizing judgments to be rendered, on 
notices of the character presented by the statute, was, in 
some measure to divest the proceedings of the forms and 
technicalities. which encumber the cémmon law aetion, and 
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to substitute in its place a less formal, as well as a more expe- 
ditious remedy. Such was in effect the construction given by 
this court at.a very early day to statutes conferring remedies 
of a similar. character, (Lyon v. The State Bank, 1 Stew. 
442;) and the practice since then has been in conformity with 
that decision. 

The notice also shows, that the motion for judgment would 
be made.in favor of the Governor, for the use of the State ; 
and so far as that point is concerned, avoids the objection 
which was held fatal in the case’of Nabors v. The Governor, 
38.& P. 18. 

In relation to the constitutional requisition that all process 
shall be in the style of the State of Alabama, it is sufficient 
to observe, that if it was intended to apply to notices of this 
description, we think it complied with by the use of the 
words prescribed, in the commencement of the notice. 

Neither can the objection which is taken to the condition 
of the bond be sustained. The statute (Aikin’s Dig. 36, § 6) 
prescribes, that the boud of the tax collector shall be condi- 
tioned for the faithful performance of the duties required of 
him while in office, which is in legal effect the condition of 
the bond in the present case. Itis true, that incorrect recitals 
in the condition may sometimes vitiate the bond, as in case 
of the misdescription of a judgment in a writ. of error or 
injunction bond, (Carey v. Barclay, 8 Ala. 484; Wiswall v. 
Monroe, 4 Ala. 9;) but where a statutory bond merely super- 
adds a condition which the statute does not require, its 
validity even as a statutory bond is not affected by the sur- 
plus matter, which will be rejected as surplusage. Dixon v. 
United States, 1 Brock. 177; United States v. , 1 Brock. 
195; Woods v. The State, 10 Miss. 698; Shunk v. Miller, 5 
Barn. 250; Howie v. The State, 1 Ala. 113. In the present 
case, however, there is no condition which is not required by 
the statute superadded, but it is simply recited that the party 
was elected, in August, 1845, tax collector of the county of 
Mobile, to collect the county and State taxes for the years 
1845 and 1846. ‘The law requires the tax collectors to be 
elected annually, and it is made his duty to collect the taxes 
for the next succeeding year, (Clay’s Dig. 568, §59;) and con- 
struing the bond with reference to the law, under the influence 

















JANUARY TERM, 18538. 125 
Walker et ; al, v. “Chapman, Governor, de. SW Ti Sanp 


of the decisions we have cited, the words “to collect the 
county and State tax for the years 1845 and 1846,” may be 
rejected as surplusage. 

It is also insisted on the part of the plaintiffs in error, that 
the Circuit Court of Montgomery county had not jurisdiction 
of the motion; and upon this point we think the view taken 
by the counsel in relation to the act of 6th March, 1848, (Acts 
1847-8, p. 8, § 18,) is correct, and that upon its face it is clear 
that it was intended to apply only to defaults committed under 
that act, and not to those which were committed before its 
passage; yet we think the jurisdiction of the court may be 
sustained under the act of 3d March, 1848, for the reorgan- 
izing of the Comptroller’s and Treasurer’s departments, the 
12th section of which provides, “that all notices issued by the 
Comptroller of public accounts against any delinquent collec- 
tor of the revenue, or against any other person accountable 
for the public money, his security or securities, shall be made 
returnable before the Circuit Court of the county designated 
by law for the sitting of the General Assembly ; and any 
special court called for the purpose aforesaid, shall be held as 
above provided. Acts 1847-8, 114. This section was evi- 
dently drawn with reference to the act of 1820, (Clay's 
Dig 244, § 16,) which conferred jurisdiction on the Circuit 
Court of Tuskaloosa county, and must have been intended to 
embrace cases of defalcation which originated under that act, 
and to provide especially in such cases, for the exercise of 
jurisdiction of the Circuit Court of the county in which the 
General Assembly holds its sessions. The jurisdiction is, if 
possible, still clearer under the act of 29th February, 1848. 
which provides “that all motions or actions required by the 
existing laws to be instituted by the Attorney General in the 
Circuit Court of Tuskaloosa county, shall hereafter be instituted 
and brought in the courts of Montgomery county.” Acts 
1847, 141. This act appears to have escaped the attention 
of the counsel upon either side, but its language is too plain, 
and its bearing upon the question at issue too decisive, to re- 
quire any comment from the court. Under either of the acts 
last referred to, we are of opinion that the court in which 
the proceedings were instituted acquired jurisdiction. 

In relation to the argument which is drawn from the use of 
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the term “ immediately,” i in the statute of 1820, (Clay’ s Dig. 

244, § 16,) if it is intended as an objection to these proceed- 

ings on the ground that they were commenced at too late a 
period, it is sufficient to observe, that the rule is, that a 
statute specifying a time within which a public officer is to 
perform an official act, regarding the rights of others, is 
directory merely, as to the time within which the act is to be 
done, unless from the nature of the act to be performed, or the 
phraseology of the statute, the designation of the time must 
be considered a limitation on the power of the officer. Peo- 
ple v. Allen, 6 Wen. 486; Pond v. Negus, 3 Mass. 280. If 
this rule is correct in its application to individual rights, a 
fortiori, should it prevail in relation to public interests, and in 
that aspect applies in its full force in the present case. The 
requisition that the proceedings should be instituted imme- 
diately after the default, was intended simply as directions to 
the Comptroller, and not in any wise to affect the proceeding 
or the subject of it. 

It is also insisted, that this proceeding is barred by the 
statute of limitations, (Clay’s Dig. 481, § 34,) which provides, 
that no person shall be prosecuted for any fine or forfeiture 
under a penal statute, unless the prosecution for the same be 
instituted within twelve months from the time of incurring 
the fine or forfeiture; but it is clear that this statute does not 
apply to the present proceeding, which is not a prosecution 
for a fine or forfeiture, but simply a mode provided by the 
legislature for the purpose of recovering from the officer in 
default, the money in his hands. The statute under which 
these proceedings are instituted is, it is true, of a penal char- 
acter, because it gives damages against the party; but the act 
of limitations referred to must be construed to apply to those 
eases in which the fine or forfeiture only is sought to be 
recovered. Langdon v. Fire Department, 17 Wend. 234. It 
certainly was not intended to defeat a remedy in which the 
damages were incidental merely. 

Another question which is presented by the record is, as to 
the validity of the payments made by Walker to the Comp. 
troller on the 8th of January, 1847. By the act of 1805, it 
is made the duty of the Comptroller “to examine, settle and 
audit the accounts of all public debtors, collectors of any tax 
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or revenue payable to the State treasurer; to call upon all 
such debtors to render accounts, and to pay into the treasury 
all sums and balances due, and on their failure so to do, to 
institute proceedings against them at law.” Does this clause 
confer upon the Comptroller the authority to receive from the 
tax collector the revenue which he has collected for the State? 
In order to decide this question correctly, it may be necessary 
to consider the duties of the other officers connected with the 
financial department of the State; for, if it should appear that 
the legislature has required these payments to be made to a 
different officer, it would seem to be unnecessary to confer 
the same authority upon the Comptroller, and would thus 
furnish a strong argument against giving it by implication 
merely. There is also, we think, an obvious policy, in 
those cases in which the public interests will permit, in sepa- 
rating the duties and authority of the officers of the same 
government; and when this has been done, when the legis- 
lature has selected a particular officer, and invested him’ with 
the authority to receive the public revenue from the collect- 
ing officers of the State, we know of no principle of law, no 
sound or valid reason, which would authorize us to hold, that 
the same authority was also intended to be conferred upon 
another officer to whom it was not expressly given, and to 
the discharge of whose duties it was entirely unnecessary. 
The State treasurer is required to receive and keep the 
moneys of the State, (Clay’s Dig. 576, § 6,) and the law also 
expressly requires the tax collectors to pay into the public 
treasury all moneys due from them. Clay’s Dig. 365, § 42. 
This, we should suppose, was sufliciently explicit as to the duty 
of the tax collector to make his payments to the State treas- 
urer; but by a reference to the clause under which it is 
insisted the power is by implication conferred upon the Comp- 
troller, it will be seen that its framers could not have 
contemplated the payments being made to that officer. He is 
to audit the accounts of the collector of the revenue, ‘ which 
are payable to the State treasyrer,” and he is tocall upon the 
public debtors ‘“‘to pay into the State treasury all balances 
due,” &. The legislature, in all the general laws connected 
with the finances of the State, seem fully to have recognized 
the principle to which we adverted, as regards the separation 
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of the powers and duties of officers. The Comptroller of 
public accounts is but the State auditor; and while he has 
been invested with the duty of examining and settling the 
accounts of the State, the legislature have conferred upon 
him no authority to receive or keep the public funds, or to 
receive payment of the public dues. Those duties are by law 
confided to the State treasurer; and the line which divides 
the duties and powers of the two officers, is clearly thus marked 
out and defined. 

The case of the United States v. Giles, 9 Cranch, is the 
one which is principally relied on to sustain the payment to 
the Comptroller. In that case, Giles had paid the money 
which as marshal he had collected, on an execution in favor 
of the United States against a public debtor, to the district 
attorney, with the assent of the comptroller of the treasury. 
The question was as to the validity of this payment. The 
act of Congress gave to the comptroller authority “to provide 
for the regular and punctual payment of all moneys which 
might be collected, and to direct prosecutions for all delin- 
quencies of officers of the revenue, (U.S. Stat. at Large, vol. 
1, 66;) and the court held, that the power to direct the prose- 
cution conferred the authority to direct its proceeds; but if 
the law had required that the proceeds when collected by the 
marshal should have been paid over io the treasurer of the 
United States, the comptroller would have had no authority 
to have changed the law, and to direct the payment to have 
been made to any other person, and on such a case we appre- 
hend that the decision of the court would have been different. 
But if it was conceded that the Comptroller, by virtue of the 
power which is given him under our statute, to institute pro- 
ceedings against public defaulters, can direct the payments 
resulting from such proceedings, no authority is conferred 
upon him under this clause to receive the payments before 
the institution of the suit. We all concur in the opinion, that 
the payment was unauthorized and invalid. 

One item going to make up the indebtedness of Walker, 
was for the tax upon steamboats, originating under the act 
of 5th of February, 1846, and it is urged on the part of the 
plaintiffs in error, that the bond on which these proceed- 
ings were instituted, being executed before the passage of the 
act referred to, does not cover this liability. 
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The act provides for the levying a tax on all steamboats 
navigating the waters of the Alabama, Tombigbee, Black 
Warrior and Tennessee rivers, in this State; for its collection 
by the assessors of Mobile, Lauderdale, and Morgan counties ; 
and that when collected it should be paid over to the tax 
collectors of those counties respectively. Acts 1845-6, 3 § 3. 
The bond was approved on the 8th of November, 1845, at 
which time there was no law in force which required any tax 
to be levied upon steamboats. 

As all contracts are governed by the laws existing at the 
time they are made, the determination of the question pre- 
sented must depend upon the construction of the statute 
under which the bond was given, which measures the extent 
of the liability of the obligors. The object of all official 
bonds is, to afford security to the public against the defaults 
which may be committed by the officer during his term of 
office ; as these duties, and especially those which are con- 
nected with the revenue department, must necessarily be 
varied from time to time, as the interests, policy or wants of 
the State may require, it is impossible to suppose, unless 
forced to the conclusion from the character of the duties, or 
the phraseology of the statute, that the legislature could have 
intended to restrict the force of the obligation to those duties 
only, which devolved upon the officer at the time of its exe- 
cution and approval. But, independent of these considera- 
tions, we think the condition prescribed by the statute in 
relation to the bonds of tax collectors, sufficiently expressive 
upon this point. This officer is required to give bond in 
double the amount of the taxes of his county, to be estimated 
by the judge taking the same, conditioned for the faithful 
performance of the duties required of him while in office. 
Aik. Dig. 86 § 6. There are not only no words limiting the 
application of the condition to past laws, but the language 
used clearly implies that the bond was intended to extend to 
all duties that should be required of the officer during his 
continuance in office, thus making the obligation prospective 
in its operation as to laws imposing additional duties con- 
nected with the office. 

The view we have taken upon this branch of the case is, 
we think, clear upon principle, is sustained by authority— 
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White v. Fox, 22 Maine 341; Bartlett v. The Governor, 2 
Bibb 586; Kindle v. The State, 7 Blackf. 586; Governor v. 
Ridgway, 12 Illinois 14; and is not within the influence of 
any of the cases which have been cited by the counsel for 
the plaintiffs in error. 

In the case of The United States v. Kirkpatrick, 9 Wheat. 
720, the question arose upon a bond given for the faithful 
discharge of the duties of his office, by a collector of direct 
taxes, appointed under the act of Congress of 22d July, 1813; 
and the court there held, that the operation of the bond as to 
the liability of the sureties, was to be restricted to the duties 
exacted by the collection acts passed antecedent to the date 
of the obligation; but the decision turned upon the construc- 
tion of those acts, from which it appeared that a permanent 
and continuing liability for duties under laws passed subse- 
quently to the execution of the bond, could not have been 
contemplated by the original act under which the appoint- 
ment was made; while in the case at bar, a just construction 
of the act prescribing the condition of the bond, requires, as 
we think, its extension to laws passed subsequently to its 
execution. 

It may, perhaps, be questionable, whether the legislature 
contemplated the discharge of duties by the officer which 
were inappropriate to, and disconnected with his office: but 
upon this point we express no opinion, as we are satisfied that 
the duties imposed by the act of 5th February, 1846, upon 
the tax collector of Mobile county, were such as may prop- 
erly be regarded as appropriate to his office. A new tax 
was to be levied, and it will not be questioned that the col- 
lection or receipt of this tax should be devolved upon the 
tax collectors; and if the property taxed was peculiar to 
Mobile county, the duties of its collection should have been 
imposed upon the officers of that county. In this case, the 
property was transitory in its nature, and it was not only 
competent, but proper, for the legislature to impose the du- 
ties appertaining to the collection of the tax, upon the officers 
of those counties which, from their position with regard to 
the property taxed, would be most likely to ensure the ob- 
ject for which the statute was passed. 

As to the ratification by the State of the payments made 
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by ‘Walker to Van Dyke: The authority to receive the 
public revenue, could only be conferred upon the latter by 
law; and if the law did not confer this authority, no officer 
or agent of the State could do so; and if no officer could 
authorize the payment, none could afterwards confirm it. 
It could be done only by the sovereign power of the State. 
The People v. The Phoenix Bank, 24 Wend. 481; Delafield v. 
The State of Illinois, 2 Hill 159. The fact, therefore, that 
an agent of the State, without authority of law to confirm the 
payments to Van Dyke, received his receipts for the purpose, 
and with the intention of using them as evidence in a suit 
against him, could not amount to a ratification of the pay- 
ments. 

In relation to the question of interest: This proceeding 
was under the act of 1820, the thirdsection of which pro- 
vides, “that in every case of delinquency, the court trying 
the cause shall grant judgment for the amount due the State, 
together with fifteen per cent. damages, and interest at the 
rate of eight per cent. per annum, from the day on which the 
same became due.” Clay’s Dig. 245 § 18. The provisions 
of the act of 6th March, 1848, are prospective in their opera- 
tion, and apply only to defaults under that act; the act of 
1820 remaining in full force as to all prior defaults or delin- 
quencies. Under that act, as we have seen, fifteen per cent. 
damages, as well as interest, should have been given, and the 
error of the court was in favor of the defendants below upon 
this point. 

The only remaining question to determine is, whether the 
court erred in rendering judgment against all of the defend- 
ants named in the notice. The record shows that, at the 
return term of the notice, the motion was submitted against 
three of the defendants, the others not having been found, 
and was continued on the application of these defendants ; 
. that it was regularly continued until the Fall term, 1851, when 
a trial was had, the judgment entry showing, by a recital in 
the body of the judgment, that all the parties to whom the 
notice was directed appeared. The motion indicated by the 
notice was in law discontinued as to the parties not served, 
but these parties had the right to introduce themselves into 
eourt at any subsequent stage of the proceedings, and by so 











132 ALABAMA. 


Flake & Freeman v. Day & Co. 


doing, the discontinuance was cured. Wheeler v. Bullard, 
6 Port. 352. 

This disposes of all the points raised upon the record, and 
there being no error in the proceedings, the judgment is 
affirmed. 


FLAKE & FREEMAN vs. DAY & CO. 


1. The affidavit of the defendant’s indebtedness and non-residence, required for 
the issue of an attachment under the act of February 5, 1846, may be made 
by an agent or attorney. 

. The act of February 5, 1846, is remedial, and should receive a !iberal con+ 
struction; its object was, to enable the complainant, without first reducing 
his demand to judgment, to reach by attachment in chancery whatever might 
be attached at law, and also money and effects of his debtor in the hands of 
third persons not liable to seizure from their nature. 

3. When the debtor's property is purchased by a third person, at a price less 
than its real value, with intent “ to hinder, delay and defraud” creditors, and 
is afterwards resold by him, the creditor may attach the money in his hands, 
the proceeds of the resale, by bill in chancery under the act of 1846. 

4. When the bill alleges that the property thus fraudulently sold was the part- 
nership property of the firm who were complainant's debtors, while the an- 
swers aver, and the proof shows, that it. was the individual property of ove 
partner, complainant is not entitled to a decree. 


to 


Error to the Chancery Court of Barbour. 
Heard before the Hon. J. W. LESESNE. 


Jeremiah Day & Co., of Florida, filed their bill against 
Wm. Flake and Wm. Freeman, in which they set forth, that 
they are the creditors of James M. Webb & Co. copartners, 
and recovered a judgment against them in Georgia, in Jan- 
uary, 1847, for $888, besides interest and costs, which remains 
unpaid; that sometime in the year 1846 the defendants pur- 
chased of said Webb & Co. their entire stock of goods then 
on hand in Barbour county, together with all their notes and 
accounts, for which they gave their note for $1000; that said 
defendants effected said purchase by representing to Jas. M. 
Webb, who managed the business in Alabama, that the:cred- 
itors of Webb & Co. had issued attichments against the firm 
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in Georgia, and were about to do so against the concern in 
Barbour, and thereby exciting alarm in the mind of James 
M. Webb, who was, as they allege, a weak-minded man, easi- 
ly imposed upon; that by this means they effected the pur- 
chase of the entire stock of goods, and of the notes and ac- 
counts, for a sum greatly below their value; that the Webbs 
soon afterwards discovered that the representations of defend- 
ants were false, and made offers to rescind thesale. This the 
defendants refused to do, but agreed to give back the notes 
and accounts to the Webbs, and one hundred dollars, if the 
Webbs would give up their note for $1000, and allow them 
to retain all the goods and one account on a particular indi- 
vidual for about $60. 

The bill charges, that the goods so obtained were worth 
about $2000; that Webb & Co. were insolvent at the time, 
and so known to be by defendants, and that the sale and pur- 
chase was made with intent “to hinder, delay and defraud” 
the creditors of Webb & Co. 

The bill further avers, that the defendants, James M. and 
John N. Webb, are non-residents, and prays publication as 
to them, and for process of attachment and garnishment 
agreeably to the act of February 5, 1846, and for general 
relief. 

The affidavit made when the bill was filed, of the amount 
due to complainants, and that Webb & Co., their debtors, 
were non-residents, is not made by one of the complainants 
to the bill, but by their solicitor and agent. 

The Webbs answered, not denying the bill in any material 
part, but rather affirming its most material allegations. 

lake and Freeman file a joint answer, in which they admit 
the purchase of the goods, notes and accounts of James M. 
Webb, but allege, that they were the goods, notes and acounts 
of J. M. Webb individually, and not of any partnership. They 
give what they say isa true history of the transaction, in which 
_ they say in substance, that they bought the goods, &c., of 
James M. Webb, at his own instance; that he professed to 
desire to raise money to pay off his creditors, and that they 
had no intention to hinder or delay creditors, or to aid him 
in so doing ; that the stock of goods was old and unsaleable, and 
the notes and accounts mostly small and difficult to collect; 
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and that when they gave their note for $1000 for the whole, 
they considered that, under the circumstances, they were pay- 
ing a fair equivalent. They deny making any false represen- 
tations to induce Webb to sell; that the transaction on their 
part was fair and bona fide, and was so on the part of Webb, 
as far as they knew; that about two weeks after the purchase, 
James Webb proposed to them to re-purchase the notes and 
accounts, saying that he could use them to advantage in pay- 
ment of his creditors; that after examining the books and 
accounts for some time, Webb agreed to take them and one 
hundred dollars in cash, and give up to defendants their note 
for $1000, defendants keeping the goods. These notes and 
accounts they say were worth not over $600. 

The answer further alleges, that the goods they bought 
were sold soon after the purchase to one Hendrix, who car- 
ried them to Georgia; that they got for them from Hendrix 
his note for $600, and a negro man “run from Georgia, taken 
subject to the chances of bis entire loss ;” that the goods were 
seized in Georgia under executions against the Webbs, and 
that they were compelled to pay about four hundred dollars 
to relieve them from these Georgia levies to protect said Hen- 
drix; that they then took the unsold goods back from Hen- 
drix, and gave his note a credit for $500, they retaining the 
slave; that they then biought this remnant of goods back to 
eHufaula, Alabama, and sold them out for about $500. 

They deny, that any account for $60 was retained when 
the notes and accounts were re-sold toJames M. Webb; deny 
that said Webb was of weak mind and easily imposed upon. 

They demur to the equity of the bill. 

At November term, 1850, 4 motion was made to dismiss 
the bill for want of equity, which wasoverruled, Afterwards, 
at the same term, the cause coming on to be heard on the 
bill, answers and proof, the Chancellor decreed: 

1. That the purchase by Flake and Freeman was void for 
fraud, as against the creditors of Webb & Co. 

2. That they were accountable to the complainants for the 
value of said goods. 

The master was directed to ascertain and report the amount 
of the complainant’s debt, and the value of goods purchased 
of James M. Webb at the time they were sold, with interest 
from the time of the sale. 
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The master, on the motion of the defendants, was subse- 
quently directed to ascertain and report what sum defendants 
had paid to relieve the goods from the Georgia executions ; 
but no proof was ever offered by defendants under this order. 

The master reported, that complainant’s debt with interest 
amounted to $1282,7,°,, and that the value of the goods pur- 
chased by defendants of Webb, with interest, was $2057, ; 
and the Chancellor decreed accordingly a pro rata share to 
complainants, as by agreement another case of the same kind 
against the complainants was submitted at the same time. 

As to the proof in the cause, it may be said, without hesi- 
tation, that it establishes the case made by the bill in all its 
material allegations touching the merits of the cause. 

One allegation of the bill, viz: That the goods purchased 
were the goods of the copartnership of James M. Webb & Co. 
is admitted by the Webbs and denied by Flake and Freeman, 
and there is nothing in the record, apart from the answers of 
the Webbs, going to establish the truth of that allegation. 

The refusal of the Chancellor to dismiss, and the decree 
which was rendered, are assigned for error. 


BELSER & Rick, for plaintiffs in error: 

1, Although the complainants obtained a judgment and 
execution, and return of no property found in the State 
of Georgia, against Webb & Co., it is clear that this gave.» 
them no right to gointo chancery in Alabama, to reach 
property alleged to be fraudulently conveyed by Webb & Co. 
to Flake & Freeman, in Alabama. The creditors who are 
authorized to invoke the jurisdiction of our Chancery Courts 
to set aside fraudulent conveyances, are only those creditors 
who have obtained judgment in some court in Alabama, 
Tarbell v. Griggs, 3 Paige, 207; McKlmoyle v. Cohen, 13 
Peters, 312 ; Saunders v. Watson, 14 Ala. Rep. 198; Reese 
v. Bradford, 18 Ala. Rep. 844. 

2. The foregoing was undeniably the law up to the pas- 
sage of the act of 5th February, 1846. And that act was 
not designed to repeal, and does not repeal the law, in this 
respect. That act was only designed to confer jurisdiction 
upon our Courts of Chancery, upon certain conditions therein 
shown, in favor-of creditors who had not reduced theirde- 
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mands to judgment, when they complied with the pre-requisites 
of the act, when the debtor, (either “ non-resident” or “ ab- 
sconding,”) at the filing of the bill owns “any real ox 
persopal property, of either a legal or equitable nature, or any 
choses in action within this State,” or when any person 
“within this State,” is at the filing of the bill, “ indebted ” 
to any such debtor. ‘These terms thus used in this act, show 
that the act was not intended to reach cases where the 
debtor had fraudently sold and delivered his property, and 
. received the agreed price before the bill was filed; because in 
no legal sense can a man in this State be said.to have cither 
a legal or equitable right to property for which he has 
received the agreed price, and which he has fraudulently sold 
and delivered. Walke v. McGehee, 15 Ala. Rep. 183; 
Reavis v. Garner, 12 Ala. Rep. 661; Roden v. Murphy, 10 
Ala. Rep. 804; Harrel v. Whitman, 19 Ala. Rep. 1385; Roby 
v. Curry & Dismukes, June term, 1852, by Dargan, C. J.; 
Patton v. Smith, 7 Iredell’s Rep. 488; Logan v. Simmons, 6 
Iredell’s Equity Rep. 180; Moore v. Simpson, 5 Litt. Rep. 
49; Eaton v. Breathett, 8 Humph. Rep. 534. 

3. The property, choses in actions and debts, which are 
authorized by the act of 1846 to be reached by bill and 
attachment, must not be such as the debtor had once owned 
and had sold to a purchaser, who had paid for and consumed 
them, or sold them again long before the filing of the bill, but 
such as the debtor could have recovered by suit at the filing 
of the bill, such as he owned either legally or equitably at the 
filing of the bill. This is made obvious by the provisions 
contained in the fourth section of the act, which directs a sale 
within ten days of the perishable property, without any trial 
or contestation; and by the sixth section, which makes it the 
imperative duty of the court to appropriate the property 
attached, ‘‘ to the satisfaction of the complainant’s claim,” and 
provides, that if it should not be sufficient to pay the amount 
of the decree, an execution may issue, “‘ to be levied on other 
property in the State, or the register may issue a summons 
garnisheeing any other debtor or debtors of said principal de- 
fendant in the same manner and subject to the same rules that 
garnishments are now under by the laws of this State.” 
Yarbrough v. Hudson, 19 Ala. Rep. 654. The ninth section 
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of the act makes void any transfer, sale or assignment by the 
debtor, of the property attached, “‘afier such attachment,” 

clearly indicating that the property attached was such only as 
the debtor had not transferred or sold before such attachment. 

No part of the act of 1846 authorizes any person to claim 
the property attached; nor does it contemplate or provide for 
any contestation as to the ownership of the property ; thus 
plainly showing that it extends to no property which had 
been sold by the debtor, and that it confers no authority to 
pronounce a decree, for a specified sum of money, against 
those who are alleged by the bill to have been fraudulent 
purchasers of it from the debtor prior to the filing of the bill, 
nor against any person who claimed to have purchased the 
property prior to the filing of the bill, and paid for it the 
agreed price, and then sold it again to a third person, who 
bought it fairly and paid for it a fair price. <A fraudulent 
purchaser of goods from a debtor cannot be held liable to a 
creditor in chancery for the value or proceeds of the goods, 
if before any bill filed against him he has sold them to a third 
person, who bought and paid for them fairly, especially if the 
creditor has not reduced his claim to judgment in this State. 

4. The act of 5th February, 1846, is not retrospective, and 
cannot entitle complainants to come into chancery, to reach 
property of their debtor which their bill charges was fraudulent- 
ly sold, and delivered and paid for, but does not allege or show 
was fraudulently sold after the Sth February, 1846. Bell v. 
Glazier, 18 N. H. Rep. 184, (note the difference between our 
law and the law of N. H.;) Kidd v. Montague, 19 Ala. Rep. 
619; Barnes v. Mayor, 19 Ala. Rep. 707. 

5. Where a bill is filed in 1850, seeking to set aside an 
alleged fraudulent sale of personal property made by a debtor 
in i846, and the bill does not show that the fraudulent sale 
occurred after the Sth February, 1846, and does not show 
that complainant had ever obtained judgment in this State, 
‘nor that he was a creditor at the time of such sale, such bill 
cannot be sustained under the act of 1846, or any other law. 

6. A creditor who files his bill in 1850, and makes no 
other allegation of indebtedness to him than that he recovered 
a judgment i in one of the courts of Georgia in 1847, does not 


thereby show that he was a creditor in 1846. 14 Ala. 189. 
10 
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7. The title to relief relied on by the complainants, is the 
statute of February 5, 1846. The general rule is, that where 
a party takes or claims by statute or title on record, “ every 
thing essential to that title must be apparent upon the record.” 
“ An omission of a statute requisite, is fatal,” notwithstanding 
the agreement of the parties to omit it. United States v. 
Slade, 2 Mason’s Rep. 71; Mitchell v. Kirtland, 7 Conn. Rep. 
229; ‘:antly v. Ewing, 3 How. U.S. Rep. 713; United States 
v. Kendrick, 2 Mason’s Rep. 69; Thatcher v. Powell, 6 
Wheat. Rep. 119-127. 

8. Unless the complainants have shown by their bill, that 
they have complied with every requisite of the statute, they 
have no title to relief, and the Chancery Court had no power 
to grant any relief. It is a question of power. And if the 
eourt had no power, the consent of the parties could not con- 
fer it. Flake & Freeman have made no consent, and have 
not waived the right to raise this question of power.—See 
the cases cited in the next preceding paragraph. 

9. The court had no power, no jurisdiction, in this case, 
because at least two of the requisites of the statute are 
omitted, to-wit : 

I. No “ affiidavit is made by the complainant or complain- 
ants or some one of them, that the defendant or defendants 
are indebted as charged in the bill, and that the defendants 
are non-residents,” &c. United States v. Kendrick, 2 Mason’s 
Rep. 69; Hardaway v. Biles, 1 Smedes & Marsh. 657; Toul- 
min v. Bennett, 8 Stew. & Por. 225; Cook v. The U. States, 
1 G. Green's (Lowa) Rep. 39; Greenvault v. Bank, 2 Doug. 
(Michigan) Rep. 498 ; Laight v. Morgan, 1 Johns. Cases, 429 ; 
4 Denio Rep. 71, 98, 118, 592; Bell v. Moore, 9 Ala. Rep. 
823; Taylor v. Watkins, 4 B. Monroe, 561; 9 Ala. 748: 
McReynolds v. Neal, 8 Humph. Rep. 12; Thruston vy. Mas- 
terson, 9 Dana, 236; Commissioners v. Gaines, 38 Brevard’s 
Rep. 396; 5 Pike, 832; Brown v. Woods, 6 J. J. Marsh. 11; 
Ladbroke v. James, Willis’ Rep. 199; Little v. Hasey, 12 
Mass. Rep. 319; 7 Georgia Rep. 52; 1 McLean, 471; Den. 
ning v. Corwin, 11 Wend. Rep. 647; 4 B. Monroe, 569. 
Shivers v. Wilson, 5 Har. & John. 130. 

II. It is not shown by the bill, that the alleged non-resi- 
dent debtors, either at the filing of the bill or any time since 
the 5th February, 1846, had (that is, owned or possessed) 
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‘“‘any real or personal property of either a legal or equitable 
nature, or any choses in action, within this State,” or that any 
person “within this State” is indebted to said debtors. And 
no property or debt was in fact attached. Therefore the 
court had no power to render a decree, because the sixth 
section of the act of 1846 shows that there can be no decree 
unless there is “ property acttached.” 

If there is “property attached,” and when sold under the 
decree it proves to be insufficient to pay the complainant’s 
claim, then, but not until then, can any execution or garnish- 
ment be awarded or issued. 

A garnishment issued before the decree is made, is a nullity, 
and cannot of course confer jurisdiction. 

This section also makes it clear that the appearance of the 
alleged fraudulent purchasers from the debtor, and the filing 
of an answer by them, cannot confer jurisdiction upon the 
Chancery Court. How can the appearance and answer of any 
defendant in such chancery proceeding, annul the positive 
requirements of the statute, or cure the omission of com- 
plainant to show by his bill a case within the jurisdiction of 
the court? Who ever heard it contended that a bill deficient 
in matter, became good by the appearance or answer of a de- 
fendant? There is no waiver in the case on the part of Flake 
& Freeman. Dew v. Bank, 9 Ala. Rep. 323; Brooks v. 
Godwin, 8 Ala. Rep. 296: Shivers v. Wilson, 5 Har. & Johns. 
Rep. 130. 

10. Our statutes authorizing the issuing of attachments at 
law, are essentially different in their objects and provisions, 
from the act of 5th February, 1846, and the jurisdiction of 
courts of law is different from chancery jurisdiction, and may 
be acquired by facts and occurrences which would not under 
the act of 1846 confer jurisdiction on a chancery court. An 
attachment at law, although issued without bond or affidavit, 
is to be abated on plea in abatement. Clay’s Dig. 55, § 3. 
' The provisions of the act are wholly different. The object 
of an attachment at law, is to compel the appearance of the 
defendant. If he appears, his appearance gives jurisdiction 
to the court at law, liowever void the process. Burroughs vy. 
Wright, 3 Ala. Rep. 45. On the other hand, the appearance 
of the defendants in this case cannot eonfer jurisdiction on 
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the Court of Chancery. Before the Court of Chancery can 
acquire jurisdiction under the act of 1846, an attachment 
must not only issue according to its requisitions, but some of 
the property or debts of the debtor must be actually “at- 
tached.”—See §§ 1 and 6 of the act of 1846. ‘“ An attach- 
ment cannot exist without custody or possession either by the 
officer or his servant.” There was no levy, no property 
attached in this case. Burroughs v. Wright, 19 Vermont, 
510. 

11. Courts of Chancery, under the act of 1846, must not 
only have jurisdiction of the parties, but they must also have 
jurisdiction over the subject matter, and also of the process. 
And if there is 2 want of jurisdiction, either as to parties, the 
subject matter, or the process, the decree must be reversed and 
the bill dismissed. The Court of Chancery, as to the special 
authority conferred on them by the acts of 1846, is an inferior 
or limited court. Thatcher v. Powell, 6 Wheat. 119; 11 
Wend. 647-652; Shivers v. Wilson, 5 Har. & Johns. Rep. 
130. The subpoena brings F. & F. into court, but after they 
come in and look into the bill, all objections are open to them. 
They cannot object until they do come in, and it would be 
strange to say that coming in was a waiver of objections. 

12. Conceding (ex gratia urgumenti) thatthe goods could 
have been attached under the act of 1846, so long as they re- 
mained in the hands of Flake & Freeman, the alleged fraudu- 
lent purchasers, yet they could not be attached after they 
were sold by F. & F. to Hendricks, For although the title 
to the goods did not pass to F. & F. as against the creditors 
of Webb, yet the title did pass by the sale of F. & F. to 
Hendricks. This last sale is treated as valid by the bill itself, 
and is not drawn in question either by the pleadings or the 
proof, and of course passed the title to Hendricks. This 
occurred long before the bill was filed, and therefore when 
the bill was filed, these goods were not the property of Webb 
& Co., but the property of Hendricks; and this appears by 
the bill itself. The bill then shows upon its face, that the 
case therein stated is not a case within the jurisdiction of the 
Court of Chancery, nor within the provisions of the act of 
1846. 5 Har. & Johns. 130. 

If all the objections are overruled, then the decree cannot 
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be sustained. Among other objections to it, are the follow- 
ing, to-wit : 

I. The non-residence of Webb is not charged to be in the 
knowledge of F. & F. The averment of their non-residence 
is not admitted by F. & F., but is denied in their answer. 
This material averment is not proved. This is fatal, and the 
bill must be dismissed. 

II. There is a material variance between the allegations 
and proofs, in this: The bill alleges that the goods were the 
property of the firm of Webb & Co. This allegation is de- 
nied, and it is shown that they were the individual property 
of James M. Webb, who is alleged to be insolvent. This is 
fatal to the decree. Craig v. Craig, 6 Iredell’s Eq. Rep. 191; 
Johnson v. King, 6 Humph. Rep. 238, and the note to that 
case; 12 Ala. 714; Paulding v. Lee & Ivey, 20 Ala. 758; 
19 Ala. Rep. 596; Cook v. Arthur, 11 Iredell’s Law Rep. 
408; 4 Dev. Rep. 367; 14 Missonri, 465. 

Ill. F. & F. are charged by the original decrees as gar- 
nishees, contrary to the express provisions of the sixth 
section of the act of 1846, which shows that judgment cannot 
be given in the first instance against them, nor until after a 
decree is rendered against the Webbs (the debtors) and a sale 
under that decree, and a deficiency thus ascertained. This 
is fatal. Ladbroke v. James, Willes’ Rep. 199; Service v. 
Heermance, 1 Johns. Rep. 91. The garnishment which thus 
may issue after judgment, can reach only what a garnishment 
at law would reach.—See § 6. A garnishment at law would 
not lie against I. & F. 

IV. F. & F. are charged with the value of the goods as 
estimated by witnesses, and interest thereon from the time 
they sold them to the Hendricks, without allowing them 
credit for what they paid Webb ($600) for them. 

As they sold the goods to Hendricks, and that sale is not 
assailed by complainants for unfairness, it was unjust to 
charge them with more than they received on that sale, 
deducting therefrom the $600 paid by them to Webb. No 
interest was allowable until the bill was filed. Hudson v. 
Crutchfield, 12 Ala. Rep. 433. 

The averment as to the $60 account cannot be noticed, 
because it does not show the name of the person who owed 
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that account, or whether he resided within this State or not. 
. And there is no proof as to the $60 account. The answer 
denies the averment as to that. And the decree cannot be 
aided by anything said as to that account, for it is not proved. 
It-is said by the counsel for complainants, that James M. 
Webb was of weak mind and imposed upon, and _ therefore 
could have filed a bill against F. & F. This is a great mis- 
take: Ist. Because the bill shows distinctly that his intent in 
selling was to defraud his creditors. This intent would bar 
him from any relief in chancery, although such intent was 
not his only motive. Matthews v. Bliss, 22 Pick. 48. 


Cato and ELMorE & YANCEY, contra: 

1. The objection to the affidavit cannot be made at the 
hearing, after the party has appeared and pleaded, being an 
irregularity only. Brooks & Lucas v. Goodwin, 8 Ala. 296; 
_ Voorhies v. Jackson, 10 Peters 449; Smith v. Chapman, 6 

Porter 365. 

2. It is only an irregularity, and the objection must be ta- 
ken at the first term after the party is brought into court. 
1. By motion to quash, when the defect appears on the face 
of the proceedings. Lowry v. Stowe, 7 Porter 483; Calhoun 
v. Cozzens, 3 Ala. 21; McCartney v. Branch Bank at Hunts- 
ville, 3 Ala. 709. 2. By plea in abatement, when the defect 
does not appear in the proceedings. Jackson v. Stanly, 2 
Ala. 326; Calhoun v. Cozzens, 3 Ala. 21; Conklin v. Harris, 
5 Ala. 218; Cobb v. Force, 6 Ala. 408; Jones v. Pope, 6 Ala. 
154; Loomis vy. Allen, 7 Ala. 706; Roberts v. Burke, 6 Ala. 
348. 

3. On motion to quash, as decided by the authorities above, 
everything in the proceedings is taken as true. The facts 
stated are admitted to be true, and they are those which au- 
thorize the bill and process. The affidavit is required on the 
same principle as in cases of injunction and xe exeat, to afford 
to the Chancellor prima facie evidence of the truth of the 
facts on which he is required to make the order for the pro- 
cess to issue. 

To require the affidavit of the complainant alone would 
defeat the objects of the law, in cases where the debtor was 
absconding or disposing of his property, if the creditor lived 
in another State or was absent at the time. 
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This construction would not permit the bill to be filed 
where the creditor had already disposed of his property fraud- 
alently. 

The law gives additional remedies to a creditor, und must 
be construed to advance the remedy. Can the garnishee at 
law demur to the declaration for want of affidavit, when it 
discloses the loss of the note? ‘The statute is directory only. 
King v. Trustees, &c., 7 B. & Cres, 6; Lester v. Cummings, 
8 Hump. 335; Pollard v. Taylor, 13 Ala. 604; Boyd v. Boy- 
less, 4 Hump. 386; Murray v. Cone, 8 Porter 250; Stapler 
v. Hurt, 16 Ala. 804; Runyan v. Morgan, 7 Hump. 210. 

4, The garnishees cannot take advantage of an irregularity 
in the proceedings between the parties. Smith v. Chapman, 
6 Porter 365; Lowry v. Clements, 9 Ala. 422. 

5. On the issue between the plaintiff and the garnishee, the 
indebtedness of the defendant is not a question involved. 
Jones v. Pope, 6 Ala. 154. 

6. It follows, from the principles laid down in the above 
cases, that Flake & Freeman cannot contest the facts or grounds 
on which the bill is allowed under the statute; cannot contest 
the indebtedness of Webb & Co., or their non-residence, or 
their partnership, or the fact that they had property or choses 
in action in Alabama, and were doing business here as part- 
ners. ‘They may contest the fact, whether the goods bought 
by them were partnership goods, for the purpose of showing 
that they are not liable as debtors of the firm, or as having 
the property of the firm, and their denials in the answer on 
this point may be taken for what they are worth. 

7. The Webbs, and especially James M. Webb, who had 
the management of the goods in Alabama, admit every alle- 
gation in the bill necessary for a decree against them, if the 
proof authorizes a decree against Flake & Freeman. As to 
the liability of Flake & Freeman: 

1. If a fraudulent vendee exchanges the property, that 
which is received by him in exchange is substituted in the 
place of that bought, and if sold by him he will be held to 
account; and if the property is not in the State he is liable; 
and these principles apply to cases under the statute. Abney 
v. Kingsland, 10 Ala. 855; Carville v. Stout, 10 Ala. 796; 
Stapler v. Hurt, 16 Ala. 800; Sanders v. Watson, 14 Ala. 
Rep. 197. 
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2. The complainants were creditors of Webb & Co. at the 
time of the sale, and had then brought suit on the note, the 
foundation of the judgment on which this bill was filed. The 
record from Georgia is proof of the facts contained in it; that 
is, it is proof that the Webbs were sued on a note described in 
it, and that judgment was rendered thereon. The judgment 
is proof of the making of the note by the Webbs; the credit 
on it was before the sale, and this is an admission by the 
Webbs, before the sale, of indebtedness to complainants, and 
is proof of the fact. Dubose v. Young, 14 Ala. 139. If on 
the bill they are subsequent creditors, the sale being made to 
defeat existing creditors, complainants can take advantage 
of it. 

3. The answers of Flake & Freeman show there were other 
debts to a considerable amount. They bought them with a 
knowledge of outstanding debts, for a grossly inadequate 
price, under suspicious circumstances; and these facts would 
constitute the purchase fraudulent, even against subsequent 
creditors. Inadequacy of price, &c. Proper v. Henderson, 
11 Ala. 487; Bridges v. Eggleston, 14 Mass. 250. 

4. The answers of Flake & Freeman are entitled to no 
weight as evidence; they both swear to facts which occurred 
with one only; the answer has the mark of falsehood on it, 
and is contradicted in material matters by various witnesses. 

5. The goods, notes and accounts were worth more than 
$2000. In fact, the goods realized by sale $1800, and the 
notes and accounts were estimated by Flake & Freeman at 
about $900. In the final arrangement, by their admission 
they got the goods for one hundred and sixty dollars’ worth 
according to the witnesses, and according to the answer, sold 
for $1300. 

6. The only goods shown to have been under the manage- 
ment or control of the Webbs, or either of them, are the 
goods bought by Flake & Freeman, and were in fact partner- 
ship assets. It may be true, they bought of James M. Webb, 
and dealt with him individually, but that makes no difference. 
To allow Flake & Freeman a credit for what they paid, would 
be to encourage frauds and hold out temptations to commit 
them and speculate on the chances. But they are credited— 
that is, they are not charged with anything but what they got 
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from the sale of the goods; if they are to be credited with 
the price agreed to be given, then they should be charged 
with the value of the notes and accounts, as estimated by 
themselves; and this would bring it back to the amount for 
which they sold the goods. Note the rule as to construction 
of statutes, where a penalty or forfeiture of title is to be in- 
eurred. The garnishment is a writ of attachment, and when 
served on a party having property or effects of the debtor, 
or indebted to the debtor, is a levy on such property or ef- 
fects or debts. 


PHELAN, J.—Two objections are taken in this case by 
plaintiffs in error, to the exercise of jurisdiction by the Chan- 
eery Court. 

The first is, that it is not competent for any one, but some 
one of the complainants, to make the oath required by the 
statute of the indebtedness of the defendants, and of their 
non-residence ; because, the only words used in the statute 
are the words, “complainant or complainants, or'some one of 
them.” This statute was evidently intended to extend the 
remedy by attachment in chancery for the recovery of simple 
eontract debts, without putting the creditor to the necessity 
of first reducing his demand to a judgment at law. Its ob- 
ject was remedial, and it must receive a liberal construction. 
To hold that, in a matter merely formal and preliminary to 
the proceeding, the complainant cannot act by another, be- 
cause he is alone expressly mentioned in the statute, would 
be inconsistent with the nature and design of the law. See 
Foster & Co. v. Walker, 2 Ala. 177; Murray v. Cone, 8 Por- 
ter 250. 

We have a general statutory declaration that the “ attach- 
ment law of this State shall not be rigidly construed.” Clay’s 
Dig. 59, § 17. The act of February 5, 1846, comes fairly 
within the scope of this declaration. 

The next objection taken is, that the facts of the case do 
not bring it within the scope of the jurisdiction, that being 
strictly a statutory jurisdiction. The latter proposition is 
eonceded. Let us, then, examine what is the true construc- 
tion of the statute, that we may determine whether the facts 
of the case set forth in the bill bring it within this statutory 
jurisdiction. 
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The object of this statute of February 5, 1846, (Acts of 
1845-6, p. 17) beyond doubt, was to enable creditors to avail 
themselves of the process of attachment by suit in chancery 
for the recovery of debts against “non-resident” and “ ab- 
sconding” debtors, and such as were “disposing of their pro- 
perty with fraudulent iutent,” without being subjected to the 
delay occasioned by the rule always enforced previously, 
which required that the creditor should reduce his demand to 
a judgment at law, when it was a demand properly cogniza- 
ble by the courts of law, before he could invoke the aid of a 
court of chancery. This was manifestly the chief end in view 
at the passage of that act. ‘I'he statute says: ‘That when any 
person or persons, who are non-residents of this State, have 
any real or personal property of either a legal or equitable na- 
ture, or any choses in action within this State, or when any per- 
son or persons within this State, whether residents or not, are 
indebted to any person or persons who are non-residents as 
aforesaid, and the latter named non-residents shall be indebted 
to any citizen of this or any other State or States, it shall be 
lawful for such last named creditor or creditors, without hav- 
ing first obtained a judgment at law, to file a bill in chancery 
to have said real or personal property, choses in action and 
debts attached.” 

The second section enacts, that when debts, or choses in 
action or effects are attached, the debtor or the person hold- 
ing in his possession any chose in action shall be made a de- 
fendant to the bill. 

The third section extends the provisions of the act to ab- 
sconding debtors, and such us are disposing of their property 
fraudulently. 

Such are the main provisions of the statute. What, we will 
next inquire, are the facts alleged in the bill? They are 
briefly as follows: Day & Co. set forth, that Webb & Co. were 
indebted to them, and that judgment had been rendered in 
their favor in Georgia for $838 in 1847 against Webb & Co.; 
that James M. Webb, one of the partners of Webb & Co., 
was conducting a branch of the partnership business at Glenn- 
ville, Alabama, in the year 1846, and that some time in that 
year, (the proof shows it was after February 5, 1846,) the de- 
fendants, Flake & Freeman, by exciting the fears of said 
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James M. Webb, and with intent to defraud the creditors of 
Webb & Co., purchased out the whole of the stock of goods 
and the notes, accounts, &c., in his possession, for a very inad- 
equate price; that in this way they got a stock of goods 
worth from $1500 to $2000, and from $500 to $800 worth of 
notes and accounts, for the sum of $1000, for which they gave 
their note payable in thirty days; that the Webbs, finding 
out in a short time that the representations made by Flake & 
Freeman, that their creditors were about to attach their goods, 
were false, applied to Flake & Freeman to rescind the con- 
tract. This they refused to do, but surrendered up to James 
M. Webb the notes and accounts and paid him $100, and they 
kept the goods and got back their note for $1000. 

The bill charges that defendants, F. & F., knew that Webb 
& Co. were insolvent at the time of this purchase; that James 
M. Webb, with whom they traded, was a weak-minded man, 
easily bent to the purposes of designing men; that the whole 
affair between Webb & Co. and F. & F., was a fraudulent 
combination to defraud the creditors of the Webbs; that F. 
& F. have disposed of the goods; and that Webb & Co. are 
non-residents. 

The bill prays that Flake & Freeman and Webb & Co., be 
made defendants and required to answer, and that process of 
attachment and garnishment issue agreeably to the provisions 
of the act of 5th February, 1846, and for general relief. 

Will the allegations of this bill bring the case within the 
statutory jurisdiction conferred on the Court of Chancery by 
the act of 5th February, 1846? Plaintiffs in error insist that 
they do not. That act, they say, will only authorize an at- 
tachment in chancery in cases where tangible property of the 
debtor is seized under the attachment; or where a lien is 
fixed on some debt due to the debtor by service of a copy of 
the bill or some equivalent process; that it is not pretended, 
that this attachment is levied on any tangible property of 
the Webbs; and that the facts setf orth in the bill, admitting 
them to be true, as they are forced to do on demurrer or 
motion to dismiss for want of equity, show of themselves 
that no debt is due from F. & F. to the Webbs; that what- 
ever may have been the nature of the transaction between 
them and James M. Webb, touching the purchase and sale 
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of the goods, as between them they were paid for, and left 
nothing behind for which debt or indebitatus assumpsit would 
lie. 
Every part of this argument may be conceded; but the 
question remains, cannot money or effects of the debtor in 
the hands of third persons, not liable to seizure from their 
nature, be attached under thisact? We cannot doubt but that 
they may. 

The terms of that act, already quoted, clearly show that 
it was the intention of the legislature to bring every thing 
within the scope of the attaching process in chancery by this 
act, that was liable to attachment at law. The words of the 
act are broader and more comprehensive than the words of 
the general attachment laws, for “equitable” estates in 
property both real and personal are made subject to attach- 
ment, which is not the case at law to a certain extent. We 
take it to be a just construction of this statute to say, that it 
intended that whatever could be attached at law, could like- 
wise, in a proper case, be attached in chancery; and that the 
plaintiff might proceed without first reducing his demand to 
a judgment at law. In fact, there are very material exten- 
sions of the remedy by attachment growing out of this act, 
in the right to attach equitable estates; to include debtors 
and garnishees in one suit; and to sue in chancery on a sim- 
ple contractdebt. It is remedial, and should be so construed. 

Suppose Day & Co. had sued out an attachment against 
Webb & Co. at law, and garnisheed Flake & Freeman to an- 
swer what debts they owed, and what property or effects they 
had in their hands belonging to Webb & Co. Bring it to an’ 
issue: F. & F. being garnisheed, come in and deny, upon 
oath, that they owe or have effects, &. This the plaintiffs, 
Day & Co., controvert upon oath, and an issue is formed un- 
der the direction of the court, in the simple way authorized 
by our decisions. Upon the trial of such issue, Day & Co, 
establish by proof the material allegations of this bill, 
namely: that F. & F. with intent “to hinder, delay and 
defraud” the creditors of Webb & Co., purchased their stock 
of goods worth $1500 to $2000 for $100, and resold them 
and pocketed the money. Can it be questioned that, under 
such allegations, if sustained by proof, the jury would be 
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instructed to find the issue for the plaintiffs, and ascertain 
the amount of money in their hands from the resale, as mon- 
ey or effects of Webb & Co. ? 

It has been decided, that the trustee in a deed void as to 
creditors for fraud, could be garnisheed, and money or effects 
in his hands arising from the sale of the trust property sub- 
jected to the payment of the debts of the grantor in the deed. 
Hazard v. Franklin, 2 Ala. 349. In that case Judge Ormond 
says, ‘It is the practice every day to try the validity of a 
deed by levying an execution on the property conveyed by 
it; and we see no reason why the same object should not be 
accomplished by a garnishment.” See also, Richards v. Ha- 
zard, 1S. & Port. 189. If the purchase of the goods by F. 
& F. of Webb & Co. was fraudulent, the law makes it void 
as to the creditors of the vendors; and so likewise with any 
subsequent vendee of the same goods with notice: no title 
passes. Powell v. Wragg, 138 Ala. 161. If the goods are 
afterwards sold to a bona jide purchaser, the law will pass the 
title for the sake of the innocent, but in that case will make 
the seller accountable to, the creditors of the first vendor. 
Abney v. Kingsland, 10 Ala. 355. Upon what principle? 
Upon the principle that a fraudulent vendee, who sells the 
property acquired by a fraudulent purchase, is held to bea 
trustee of the proceeds of the sale, for the creditors of the 
fraudulent vendor; it is money of the vendor in his hands 
for their benefit. If this be true, he can be garnisheed like 
any other trustee holding property or funds of the debtor in 
attachment, as was the trustee in the case of Abney v. Kings- 
land, supra. If subject to garnishment at law, it follows from 
what has been said, that he is subject to attachment by bill 
in chancery under this act, which, as has been shown, was 
designed to extend, and not to abridge this remedy, and as 
such is to receive a liberal interpretation. Pollard v. Taylor, 
13 Ala. 604. 

But it might be safely conceded, that a garnishment 
at law would not lie in this ¢ase, and yet, we should 
hold, that the averments of this bill would uphold the juris- 
diction of the Chancery Court, when we consider the ample 
field which is opened for such jurisdiction, in the words 
which declare, that all ‘property, real and personal,” and 
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whether of a “legal or equitable nature,” shall be subject to 
attachment in chancery under this act. 

Coming to the consideration of the case, we find the alle- 
gations of the bill sustained, and such as would warrant a 
decree in favor of the complainants, with one exception. 
The bill alleges, that the property purchased by Flake & 
Freeman of James M. Webb, was the partnership prop- 
erty of James M. Webb & Co. This is denied by the 
answer of F. & F., and the answer avers that they 
were the goods, &c., of James M. Webb individually. 
The proof of the defendants tends to establish this averment 
on their part, and there is not any proof at all on the part of 
the complainants going to show the truth of their averment, 
that the property was partnership property. As every com- 
plainant must recover on the case made by his bill, or not 
at all, the decree of the Chancellor will have to be reversed 
on this ground. Scott v. Dunsby, 12 Ala.714. 

For the error we have noticed, the decree below is reversed. 
Let a decree be here rendered dismissing the bill without pre- 
judice to defendants in error, and at their costs. 


DUNCAN, Apwi:. vs. HARGROVE Ev an. 


1. A writ of error lies under the act of 1846, in all) cases in which « nonsuit is 
taken on account of the adverse ruling of the court upon the pleadings in 
the cause. 

2. The act of 1846 embraces proceedings by scire facias commenced since its 
passage, to revive a judgment rendered previously to its passage. 

3. In scire facias to revive a judgment against several joint defendants, if one 
defendant pleads separately, and issue is taken on his pleas, while the plain- 
tiff demurs to the pleas of the other defendants, and, on account of the 
adverse ruling of the court on the demurrers, takes a nonsuit, a writ of erroi 
under the act of 1846 on this nonsuit is properly sued out against all the 
defendants ; in such ease, the writ does not amount to a discontinuance as to 
the defendant upon whose pleas issue was taken. 

4. The refusal of the court to strike out a plea on motion of the plaintiff, is not 
revisable on error. 

5. One of several joint defendants in a judgment may sue out a writ of error in 
the name of all, and give a writ of error bond superseding the whole judg- 
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ment; and this does not discharge the other defendants from their liability, 
although they were only his securities on the note which is the foundation of 
the judgment. ; 
. In seire facias to revive a joint judgment against two or more defendants, « 
plea by one of them, averring that he was the security of his co-defendant on 
the note which was the foundation of the judgment; that his co-defendant had i 
taken the case to the Supreme Court by writ of error, where the judgment 
was affirmed; that execution issued on said affirmed judgment, which was 
levied on property of his co-defendant; that a forthcoming bond was there- - 
upon executed, upon which he was not a party; and that said bond was re- 
turned forfeited—is demurrable for vagueness and uncertainty, and is also 
defective in substance: it should aver, that plaintiff did some act, or omitted 
do some act which he was bound to perform, in consequence of which the 
judgment on the forfeited forthcoming bond became fruitless. 
7. So also, a plea averrivg that defendant was security for his co-defendant on 
the note which was the foundation of the judgment, and that an execution, 
which issued from the Supreme Court on said affirmed judgment, was levied } 
on property of his co-defendant sufficient‘ to satisfy it, which levy was unac- 
counted for,—is substantially defective on demurrer. 
8. So also is a plea, which avers that sufficient property of his co-defendant was 
sold by the sheriff or coronor to pay the debt, and that the money, the pro- 
ceeds of the sale, went into the hands of said sheriff or coronor whilst said 


o 


execution from the Supreme Court was of force in his hands, and was unac- 
counted for. The legal conclusions from such allegations would be, that said 
levy and sale were made under other process in the hands of the officer, 
which had priority of plaintiff’s execution. 

9. A judgment of the Circuit Court, when affirmed on error in the Supreme 
Court, becomes merged in the latter judgment; and on sei. fa. to revive such 
judgment, the statement of the rendition of the judgment in the Cireuit Court 
must be regarded as inducement merely, and not issuable matter: a plea, 
therefore, denying the rendition of the Cireuit Court judgment is demurrable 
as a plea of nul tiel record. 

10. A judgment sought to be revived by sei. fa. imports on its face absolute 

validity, and cannot be impeached by pleading any matter going behind it. 

When plaintiff files several replications to pleas which are not embraced in 
the act of 1846, (Pamphlet Acts p. 36,) the defendant may either demur 
generally, or may call on the plaintiff to elect which one he will retain, and 

move the court to strike out the others. 

12. Bankruptcy may be pleaded toa scive facias to revive a judgment, and 
when it is pleaded “in short by consent.” the Appellate Court will presume 
that it was well pleaded. 


11. 


_ 


Error to the Circuit Court of Russell. 
Tried before the Hon. Rosert DOUGHERTY. 





This was a proceeding in the court below by scire facias, 
instituted by the plaintiff in error against the defendants in 
error, in order to revive a judgment heretofore rendered in 
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the Circuit Court of Russell county, and afterwards affirmed 
in the Supreme Court. The original judgment, as appears 
by the sci. /u., was rendered in the Circuit Court of Russell, 
at the Fall term of that court in 1840, in which Milton Wil- 
liams, administrator of Francis Williams, deceased; was plain- 
tiff,and Wm. D. Hargrove, Marcus D. Vance, and John 
Godwin were defendants. A writ of error seems to have 
been sued out on said judgment, and at the June term of 
the Supreme Court, 1841, the judgment was affirmed against 
the original defendants, as well as against Thos, J. McGehee, 
Benj. H. Baker, and Mahar Marshall, securities on the writ 
of error bond. 

The sez. jx. further sets forth that Milton Williams, the 
former administrator in whose favor the judgment had beeu 
rendered, had departed this life before collecting the same, 
and that the present plaintiff was the administrator de bonsé 
non of the estate of Francis Williams, deceased; that no exe- 
eution had issued upon the judgment, so as aforesaid ren- 
dered in the Supreme Court, within a year and a day; that 
the same is ip full force and unpaid; and ealls upon the de- 
fendants to show cause why the judgment should not be 
revived against the defendants and the plaintiff have execu- 
tion. The plaintiff files a declaration, alleging nearly the 
same facts, and prays that the judgment be revived, and that 
he be permitted to have execution thereon. 

All the defendants pleaded jointly: Ist. Ne unques ad- 
ministrator; 2. Nei tel record; and on these pleas issue was 
joined. 

The defendants, Hargrove and Vance, pleaded separately 
their bankruptcy, to which the plaintiff demurred; the de- 
murrers were overruled, and the plaintiff then took issue or 
the pleas. 

The defendant, Baker, pleaded a special plea in bar, which. 
was, on motion of the plaintiffs, stricken out. 

The defendant, Godwin, pleaded separately thirteen pleas. 
The plaintiff moved the court to strike out the third, fourth. 
tenth, eleventh, twelfth and thirteenth of them; which me- 
tion was granted as to the tenth, twelfth and thirteenth, and 
they were accordingly struck out, and was overruled as te 
the balance. 
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The plaintiff then demurred to the third, fourth, fifth, sixth, 
seventh, eighth, ninth and eleventh of said pleas, and the de- 
murrer was sustained as to the fifth, and overruled as to the 
others. The plaintiff then filed more than one replication 
to each plea yet remaining, to which replications to each plea 
the defendant demurred generally, and the demurrer was 
sustained. The plaintiff then joined issue generally, deny- 
ing the truth of each plea, and to the eleventh plea filed a 
special replication, to which the defei.dant demurred, and the 
demurrer was sustained. The plaintiff then asked leave of 
the court to file other replications to this plea, and the 
court refused leave. At this point the plaintiff, feeling him- 
self aggrieved by the ruling of the court, and having ex- 
cepted to all the rulings against him, took a nonsuit and a 
bill of exceptions, from which the foregoing facts appear, as 
they do also from the judgment entry. 

The pleas by the said Godwin, remaining after the ruling 
of the court to strike out, and on the demurrers, are as follows: 

3. “Discharged by writ of error bond to the Supreme 
Court, executed by Hargrove, principal, without Godwin, 
security in the original note and a party to the original judg- 
ment, being on said writ of error bond or assenting to it, and 
against the consent of Godwin, and at a time when the money 
would and could have been made out of the principal, Har- 
grove, and his property, if such writ of error bond had not 
been sued out and signed. 

4. “Discharged by forthcoming bond taken and forfeited 
and founded on the levy of an execution on affirmed judg- 
ment from the Supreme Court on a writ of error bond in said 
cause, and to which Godwin was not a party, said execution 
levied on sufficient property of Hargrove, the principal, to 
satisfy it and costs, and in which said forthcoming bond God- 
win, who was only security on the original note and judg- 
ment, was not a party. 

6. “Discharged by levy of execution on affirmed judgment 
in said cause from Supreme Court on sufficient property of 
Hargrove, the principal, which levy is unaccounted for, and 
which was in no way interfered with by Godwin, who was 
only a surety of said Hargrove, on the note on which the 
original indent of said Circuit Court was founded. 

1 
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7. “Discharged by levy and sale of sufficient property of 
Hargrove, the principal in judgment and note, by the coro- 
ner or sheriff of Russell county, which moneys for said prop- 
erty went into the hands of said coroner or sheriff at the date 
of the sale of said property, in the year , and whilst said 
process issued under said judgment was of force in his hands, 
and which money was in no way interfered with by the said 
Godwin, and which is unaccounted for, the said Godwin being 
only a surety of said Hargrove. 

8. “ Payment. 

9. “Satisfaction. 

11. “There is not and never was, either at the Fall term, 
1840, of the said Circuit Court of Russell county, or at any 
other term of said Circuit Court, any judgment rendered by 
said Circuit Court in favor of said Milton Williams, adminis- 
trator of Francis Williams, deceased, against said Wm. D. 
Hargrove, Marcus D. Vance, and John Godwin, for the sum 
of thirteen hundred and forty-six 5%, dollars damages, to- 
gether with the costs, as is supposed and averred in the decla- 
ration now here filed.” 

As to the third plea, the plaintiff replied: 1. General de- 
nial of the truth of the plea; 2. That Godwin was a party 
to the Supreme Court judgment; 3. That the plaintiff in the 
fi. fa., Milton Williams, was dead when it was levied; 4. Ex- 
ecution quashed. 

As to the fourth plea, the plaintiff replied: 1. That the 
execution issued the 9th of May, 1842, was not levied on 
any property of the said William D. Hargrove; 2. That the 
property levied on by the said execution of the same date, 
was not sold by the officer levying the same; 3. That the 
property of the said Hargrove was sold under other execu- 
tions, and the proceeds applied to them; 4. That the said 
Godwin was a party to the said judgment; 5. That no exe- 
cution issued on the affirmed judgment; 6. Issue joined gen- 
erally; 7. That Milton Williams was dead at the time of 
sale. 

As to the sixth plea, the plaintiff replied: 1. That no ex- 
ecution issued on the affirmed judgment; 2. That the said 
execution issued on the 9th of May, 1842, was not levied on 
any property of the said Hargrove; 3. That no property of 
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the said Hargrove was sold under said execution by the offi- 
cer levying the same; 4. That the levy was accounted for; 
5. That the property was sold under this and various other 
executions against Hargrove, and Milton Williams was dead 
at the time of the sale. 

As to the seventh plea, the same replications as were filed 
to the sixth. 

As to the eighth and ninth pleas, the plaintiff replied: 1. 
General denial; 2. In part only. 

To the eleventh plea, the plaintiff replied: 1. Issue joined: 
generally; 2. That such a judgment as is specified in the said. 
plea, was rendered in the Circuit Court of Russell county, 
and that said judgment was affirmed in the Supreme Court; 
8. That at the Fall term, 1840, of the said Circuit Court, a 
judgment was rendered in favor of Milton Williams, admin- 
istrator of Francis Williams, deceased, for thirteen hundred 
and forty-three dollars and sixty-six cents, together with costs. 
of suit, as appears by the record of said Circuit Court, which 
is the same judgment which was afterwards affirmed by the 
Supreme Court against Wm. D. Hargrove, Marcus D. Vance, 
and John Godwin, and the other defendants to the declara- 
tion, by the description of a judgment for thirteen hundred 
and forty-six 4%, dollars. 

After the demurrers to the replications to the eleventh plea 
were sustained, the plaintiff filed a special replication to said 
plea as follows: “That by the record and proceedings of the 
Supreme Court now on file in this Circuit Court, it appears 
that, at the Fall term, 1840, of said Circuit Court, such a 
judgment was rendered as is specified in the eleventh plea, 
and that such a judgment was affirmed by the Supreme Court, 
as appears by the record and proceedings of said Supreme 
Court, now on file in this Circuit Court.” To this replication 
the defendant demurred, and the demurrer was sustained. 

The plaintiff here assigns for error : 

1. The refusal of the court to strike out the third, fourth, 
and eleventh pleas. t 

2. The overruling the demurrer to the third, fourth, and 
eleventh pleas. 

3. The sustaining the defendant’s demurrer to all the repli- 
cations, to the third, fourth, fifth, sixth, seventh, eighth, ninth, 
and eleventh pleas, 
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4.. Sustaining the demurrer to plaintiff’s special replication 
to the eleventh plea. 

5. In refusing to grant leave to plaintiff to file other repli- 
cations to the eleventh and to the other pleas, after his repli- 
cations had been demurred to and the demurrers sustained. 

6. In. overruling plaintiff’s demurrer to Hargrove and 
Vance’s special pleas of bankruptcy. 

The defendants in error also move to dismiss the writ of 
error. 


Gxo. D. Hoops, for plaintiff in error: (See Appendix.) 


BELSER & Rick and Pops, contra: 

1. The nonsuit having been voluntarily taken. by the plain- 
tiff in the court below, he will not be allowed to revise its 
action in this tribunal. A scire facias to revive a judgment 
is a continuation of the original action, and not a new pro- 
ceeding. The plaintiff’s case was instituted by his intestate, 
and carried into judgment before the passage of the act of 
1846, and the act spoken of did not warrant the nonsuit. 
7 Vermont 54; 4 Ohio 898; 13 Alabama 68; Acts of 1846, 
page 35. 

2. The decision heretofore made in this case, only settled 
the right of the administrator de bonis non, to revive the 
judgment in his name. It did not conclude the defendants 
to the suit from afterwards showing that they were not liable 
on the merits of the case. Duncan v. Hargrove, 18 Ala. 77; 
Miller v. Shackleford, 16 Ala. 99, 

3. Pleas filed in short by consent of parties held good; if 
they contain substance, form is waived, and the same rule 
applies to replications filed in the same way. 8 Ala. 178; 
15 ib, 452; 15 ib. 753. 

4. Pleas which embrace distinct and substantive facts are 
good, if they make out one defence, each of them, and an- 
swer the declaration. 8 Leigh 582; 18 Ala. 307. 

5. The refusal of the court to strike out the third, fourth, 
and eleventh pleas, cannot be revised. 2 Stewart 172; 9 
Ala. 556; 5 Arkaneas 140; 6 Smedes & Mar. 88; 5 D. & East 
152; 15 Ala. 713. 

6. The demurrers to the third, fourth, sixth, seventh, eighth, 
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ninth, and eleventh pleas, were properly overruled by the court. 
Clay’s Dig. 312 § 39; 4 Stew. & Porter 269; 4 Ala. 19; 6 
ib. 479; 6 Porter 414; 3 Ala. 485; 5 ib. 712; 1 ib. 359; 
4 ib. 543; 7 ib. 469; 6 ib. 718; 2 Brock. 879; 9 Ala. 781. 

7. The many replications to each of the pleas of the de- 
fendant, Godwin, filed by the plaintiff, were incorrectly in- 
terposed. Acts of 1846, p. 36; 8 Ala. 899; 7 ib. 641; 15 
ib. 717. 

8. Where there are several pleas in bar, going to the whole 
action each of them, if one is held good in a case like the 
present, the court will not reverseandremand. 2 Hill(N. Y.) 
86; 3 Ala. 552. 

9. The special replication to the eleventh plea is bad; the 
defects in this declaration cannot be supplied by such aver- 
ments as it contains. 17 Ala. 38; 10 ib. 118; 15 ib. 3538; 
7 ib. 598; 5 ib. 618. 

10. The eleventh plea is clearly good, as a plea denying 
the jurisdiction of the Supreme Court to render its judg- 
ment of affirmance, which is the judgment sought to be re- 
vived: the Supreme Court has only appellate jurisdiction,— 
it may affirm or reverse a judgment of the Circuit Court; but 
if there be no such judgment of the Circuit Court as is sup- 
posed in the judgment of affirmance, the affirmance does not 
merge the judgment of the Circuit Court, but is a nullity. 
3 Phil. on Ev. 799, 800. 

11. The eleventh plea is also good asa plea of nul tiel 
record: for it distinctly denies the existence of any such re- 
cord of the Circuit Court, as alleged by plaintiff. 

12. There were no points ruled against plaintiff in error, 
in favor of Vance and McGehee, and therefore a nonsuit as 
to them cannot be revised under the statute. These defend- 
ants only plead the two first pleas of ne unques and nul tel 
record, to which no demurrer was interposed, and as to which 
there was no ruling of the court adverse to plaintiffs; and as to 

them, the nonsuit was purely voluntary, and of course cannot 
be revised unless these defendants are affected by errors com- 
mitted against the plaintiffs in error at the instance of, and 
on separate pleas filed by two other of the defendants, even 
if there were errors as to said separate pleas, which it is con- 
fidently insisted there were not. 
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18. A nonsuit can only"be revised under, and by virtue of 
the statute; and the statute "only provides for revision in 
cases where there has been some ruling in favor of some per- 
son which would compel a verdict against the party injured. 
In this case, the pleas of the defendants, at whose instance 
the rulings complained of were had, might have been good 
and sustained by the facts; and yet, plaintiffs might have 
recovered against Vance and McGehee, if they failed to sus- 
tain their two pleas of ne wngues administrator and nul tiel 
record; and it cannot be tolerated that the plaintiffs can stop 
causelessly so far as they are concerned, and subject them to 
the costs of a reversal of the plaintiff’s voluntary act. Ivy 
y. Gamble, 7 Por. 545; Keebles v. Ford, 5 Ala. 188. 

14. If the judgment was merged in the affirmance, the 
plaintiff must fail, because the writ of error was sued out 
only by the principal, and this was done before the passage 
of the statute allowing writs of error to be amended. Clay’s 
Dig. 312 § 39. 

15. If the judgment was not merged, then plaintiff is trying 
on one scire facias to revive two distinct judgments against 
different parties. Shearer v. Boyd, 10 Ala. R. 279. 

16. The case of Robbins & Painter, (5 Ala. 676,) shows 
that a discontinuance as to two defendants who had not 
pleaded separate pleas, was a discontinuance of the whole 
suit; and in this suit the plaintiffs having voluntarily taken 
a nonsuit as to Vance and McGehee, without any separate 
plea by them, or any ruling of the court as to their defence, 
which made it necessary to take a nonsuit as to them, will 
be under that authority a discontinuance as to all; but the 
authorities cited to the first point above show, that the non- 
suit as to Vance and McGehee, was purely voluntary, because 
.the other defendants had pleaded separate pleas, as to which 
the ruling of the court alone applied, and therefore the plain- 
tiffs below might have taken judgment against these two 
defendants, if they failed to sustain the only pleas they filed. 
See also, McAdam y. Gibson, 5 Ala. 841. 

17. If Duncan did not desire to take a judgment against 
Vance and McGehee alone, he should not have taken a vol- 
untary nonsuit, but should have let the jury passed upon his 
case, and excepted to the instructions given to the jury, and 
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this, under the rules of law, he could have revised. But he 
can only revise a voluntary nonsuit by virtue of the statute, 
and this does not authorize him to revise as against those for 
whom there was no ruling adverse to plaintiff. 

18. As the writ of error must be dimissed as to Vance and 
McGehee, and as the nonsuit cannot be revised as to them, 
the writ of error will be dismissed as to all the defendants, 
upon the principle that the scire facias is a suit, and if plain- 
tiff has proceeded irregularly as to two defendants, and there- 
by lost his right as to them, he must fail as to all; the suit 
cannot be split up. 


GIBBONS, J.—A motion is made in this case to dismiss 
the writ of error, on the ground that it does not fall within 
the provisions of the statute of 1846, providing for writs of 
error in cases where the party in consequence of the adverse 
ruling of the court is compelled to take a nonsuit. The pro- 
visions of the act are: “That in all cases where it may be 
necessary for a plaintiff, in any proceeding at law, to enter a 
nonsuit, by reason of the determination of the court before 
which such proceeding may be pending, upon a matter of 
law, it shall be lawful for such plaintiff to move the Supreme 
Court at the ensuing term to set aside such nonsuit; when 
the Supreme Court shall consider the points of law arising 
upon said nonsuit, and set aside or confirm the same as the 
law shall be found.” 

Sec. 2. “That if the record should not of itself disclose 
the Bolnt upon which such nonsuit may depend, such point or 
points of law shall be exhibited by bill of exceptions; and 
the party may have his writ of error as in other cases in which 
writs of error are allowed by law.” 

This motion we understand to be based upon two grounds: 
First, that the nonsuit was voluntarily and not necessarily 
taken ; Second, that this proceeding by scire facias to revive 
a judgment rendered prior to the passage of the act, is simply 
a continuation of the same suit, and therefore not affected by 
the act. 

As to the first objection, we only deem it necessary to 
remark, that all nonsuits in this State are voluntary, as the 
court has no power in any case to order one. The statute 
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must be construed to mean those cases in which the plaintiff, 
by the adverse ruling of the court on pleadings or evidence, 
has become satisfied that he cannot recover, and therefore 
takes a nonsuit to avoid a verdict against him. We do not 
now decide that the statute embraces every case of a nonsuit 
taken by the plaintiff, but we are satisfied that it does em- 
brace all cases where the adverse ruling of the court is upon 
the pleadings in the cause. 

Neither do we think the second objection well taken. It 
is true, that a proceeding by scire facias is in some respects a 
mere continuation of the same cause, yet in others it is a new 
suit. The defendant cannot plead matters which relate back 
anterior to the judgment, and in this aspect it is a continua- 
tion of the same cause ; but he can plead matters subsequent 
to the rendition of the judgment sought to be revived, and in 
this aspect it is a new suit, and is to be governed by the rules 
applicable to other original suits. The language of the statute 
is very broad, viz: ‘ Where it may be necessary for a plaintiff 
in any proceeding at law, to enter a nonsuit,” &. This, we 
feel constrained to hold, includes proceedings by scire facias, 
as well as other original suits, and if commenced after the 
passage of the act, they come within it. 

It is further insisted by McGehee and Vance, two of the 
defendants, that inasmuch as they pleaded but two pleas, to 
which there was no demurrer and on which issue was joined, 
and as they did not join in the various pleas of Godwin, one 
of the other defendants, on account of the rulings of the court 
upon whose pleas the plaintiff took the nonsuit, this operates a 
discontinuance of the cause as to them, and they accordingly 
move to dismiss the writ of error so far as they are concerned. 
The other defendants, assuming that this position is well 
taken on the part of McGehee and Vance, base upon it a 
further argument for their own benefit, that, as the writ of 
error has necessarily to be dismissed as to McGehee and 
Vance, this will be a discontinuance of the cause as to them, 
and consequently a discontinuance of the whole suit. 

The vice of this argument exists in the premises assumed 
We do not comprehend how a voluntary nonsuit as to all the 
defendants will operate a discontinuance of the suit as to 
one, more than as to the others. The facts assumed on which 
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the position is taken are not borne out by the record, so far 
as the defendant Vance is concerned. He pleaded a plea of 
bankruptcy, which was demurred to by the plaintiff, the 
demurrer overruled, and that ruling of the court is one of the 
errors assigned. It is true, one of the defendants, McGehee, 
has pleaded only two pleas, on which issues have been joined; 
and on which no ruling has been had adverse to the plaintiff; 
but it does not follow that the plaintiff cannot bring him here 
with the other defendants, in order to revise an adverse ruling 
of the court on the pleas of the other defendants. He cannot 
split up his cause, and try one portion of it at one time and 
place, and another portion at another. Givens v. Robinson 
& Painter, 5 Ala. 676. If the plaintiff had gone on and tried 
as to Vance and McGehee, and taken the nonsuit as to Godwin 
alone, as it is insisted he ought to have done, the objection 
now taken could then have been urged with much more 
plausibility than at present. The plaintiff is strictly correct 
in preserving the integrity of his suit. 

The first error assigned by the plaintiff is, that the court 
below refused his motion to strike out the third, fourth and 
eleventh pleas of the defendant Godwin. The ruling of the 
court in refusing to strike out these pleas, is not revisable on 
error. This has been several times decided in this court, and 
must now be regarded as the settled practice. Williams v. 
Hinkle et al., 15 Ala. 718; Turner v. Brown, 9 Ala. 867 ; 
Stanly et al. v. Hill, 9 Port. 368; Johnson v. Wren, 3 Stew. 
172. The principle as stated, howdver, is limited to the 
refusal to strike out. We would not be understood as recog- 
nizing any principle as established, that, in a case where the 
court had exercised its discretion against the party filing the 
plea, and ordered it to be struck out, such party would not be 
able to revise such action in this court. He undoubtedly 
would. The reason of the rule, as first above stated, is, that 
when the court below refuses to strike out a bad plea, the 
party making the motion can always reach the defect in the 
plea by demurrer, and the court ought never to strike out 
unless the plea is clearly frivolous or fails to respond to the 
action. 

The second and third assignments of error necessarily draw 
in question the sufficiency of the third, fourth, sixth, seventh, 
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eighth, ninth and eleventh pleas. The eighth and ninth 
seem to be admitted to be good. These are payment, and 
satisfaction. 

It is to be regretted that, in the filing of special pleas ande- 
plications, so loose a practice has grown up so extensively in 
this State. Oftentimes pleas which are required to be framed 
with the greatest exactitude and precision, in order to pre- 
serve the issues within the proper limits, are formed with a 
few expressions or phrases which may mean something or 
nothing, according to the interpretation of the pleader. This 
loose mode of pleading specially, although very convenient 
to the pleader, often leads to great embarrassment, both to 
the party who has to reply to them, and also to the courts 
who have to interpret and pass upon them. In the present 
case, both the pleas and replications are filed “in short by 
consent ;” that is, if we rightly understand the consent of 
counsel on file, form is waived, but not substance. In 
the examination of the several pleas, therefore, we shall con- 
sider whether they contain severally substantive matter enough 
out of which to frame a good plea to the declaration. 

The third plea asserts, that the defendant, Godwin, is dis- 
charged, because Hargrove, the principal on the note which 
was the original cause of action, after the rendition of the 
judgment in the Circuit Court, without the consent of him, 
Godwin, sued out a writ of error to the Supreme Court, and 
gave a writ of error bond, in which bond he, Godwin, did 
not join or assent to in any manner whatsoever, and at a 
time when the said Hargrove was worth the money, and when 
it could have been made out of him by execution, if such 
writ of error bond had not been given. This plea is clearly 
bad. It does not appear by the plea, that the plaintiff was in 
any way implicated in the acts of Hargrove, or that they 
were done by his connivance or procurement. Hargrove 
had the legal right to do what he did. One of several joint 
defendants can, at any time within the period prescribed 
by the statute, sue out a writ of error in the name of all, and 
give a writ of error bond superseding the whole judgment. 
It would be a strange doctrine to hold, that because one de- 
fendant, who was the party primarily liable to pay the debt, 
as amongst the debtors themselves, had in the name of all 
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sued out : a writ of error, given bond and superseded the 
judgment, the other defendants were thereby discharged from 
all liability. We have only to say, such is not the law, and 
the demurrer should have been sustained. 

The fourth plea asserts, that the said Godwin was discharged, 
because a forthcoming bond was executed and forfeited, 
founded on a levy made under an execution on the affirmed 
judgment from the Supreme Court; that said execution was 
levied on property of Hargrove sufficient to satisfy the debt 
and costs, on which forthcoming bond Godwin was not a 
party. This plea is also defective in substance. It is entirely 
too vague and indefinite. It does not state who made the 
bond, nor when it was returned forfeited, nor where the par- 
ties lived who executed it, nor what sheriff returned it 
forfeited. All these facts the plaintiff has a right to know in 
a plea of this kind, before he is called upon to take issue 
upon it, or to reply to it in any way except by demurrer. 
Besides, if the plea was perfect in all the above items, it 
would still in our opinion be bad. In Collier v. Vivian, 9 
Ala. 907, where the holder of a note sued out an attachment 
against the maker, and caused to be levied on and seized 
negroes sufficient to pay the note, and afterwards discharged 
them from the levy, this court held, that these facts did not ° 
afford a defence to the endorser either at law or in equity. 
In a subsequent case, however, The State Bank v. Edwards 
& Walke, 20 Ala. 516, where an execution had been levied 
on property of the principal debtor sufficient to satisfy it, and 
was returned by order of the plaintiff, and the property 
released, it was held, that the surety was thereby discharged. 
The doctrine of this case we think entirely correct. It is as 
far, however, as the current of authorities will allow of its 
being extended. In the case last cited it is distinctly held, 
“that the mere delay or want of diligence in enforcing the 
execution, or an agreement to delay based upon no valid con- 

sideration, will not affect the creditors’ rights.” This plea, 
then, in order to make it a defence to the action, should 
allege something more. Itshould show that the plaintiff did 
some act, or omitted to do some act which he was bound to 
perform, in consequence of which the judgment on the forth- 
coming bond became fruitless. The mere allegation of the 
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fact that there was such a forfeited bond, we do not think 
sufficient of itself to put the plaintiff to his replication. All 
the facts of the plea may be perfectly true, and yet the plain- 
tiff may have been diligent and zealous in pursuing all his 
remedies on the forfeited bond, and the judgment thereon 
have become fruitless without any fault of his. A forfeited 
forthcoming bond, at best, could only be regarded as a cumu- 
lative security in the hands of the creditor, and it may well 
be questioned whether he would be bound to pursue his 
remedies upon it, to the exclusion of those which he had 
against the other defendants. This demurrer should also 
have been sustained. 

The sixth plea states, that Godwin is discharged, because 
an execution issued on the affirmed judgment from the Su- 
preme Court was levied on sufficient property of Hargrove, 
the principal, to pay the debt, and that the levy is unaccounted 
for, and which was in no way interfered with by him, Godwin, 
who was only surety of said Hargrove. In the case of 
Campbell, use, &c., v. Spence, 4 Ala. 543, it is decided, that a 
levy and seizure of goods by the sheriff sufficient to pay the 
debt will be a satisfaction of the judgment, so far as it respects 
the defendant in execution; and further, that when a levy is 
made on property sufficient to pay the judgment, the levy 
itself will be a satisfaction of the judgment as to younger 
judgment creditors. Conceding the correctness of these posi- 
tions, it by no means follows, that a plea which states simply 
that a levy was made on property sufficient to pay the judg- 
ment discharges the security, who is a co-defendant. The 
plea does not allege that the property was seized or went into 
the possession of the sheriff, or that the plaintiff was guilty 
of any neglect or omission of duty, or that he in any manner 
interfered so as to render the levy fruitless. Thus far it is 
subject to the same objections as the fourth plea; but the 
plea states, that the levy is unaccounted for. Concede that 
it is; does it necessarily follow that the security is discharged 
because the levy is unaccounted for? Whose fault is it that 
it is unaccounted for? The plea does not inform us. As we 
understand the relation of creditor and security, the latter 
cannot be discharged from his liability by the mere inaction 
of the former, unless there is involved in that inaction some 














| SANUARY TERM, 1883. 165 


Duncan, Adm'r v. . Hargrove et al. 


breach of duty, and then the party relyi ing upon it must 
allege itso that issue can be taken upon it. State Bank v. 
Edwards & Walke, supra. If there was a levy merely, and 
no seizure of the property, it was not the plaintiff’s duty to 
account for it. This was rather the duty of the sheriff and 
of Hargrove, the principal, and his sureties. Because the 
plaintiff had the night to call upon the sheriff to account for 
the levy, and did not do so, it by no means follows that the 
security is discharged. The plea shows no injury ever to 
have accrued to the defendant Godwin by reason of the levy 
not being accounted for, nor can the court know that he 
would be in any better condition if it was accounted for. 
The plea simply asserts the legal proposition, that because 
there was a levy on property of Hargrove sufficient to pay 
the debt, therefore the security is discharged. To this propo- 
sition, as thus broadly announced, we cannot give our assent; 
nor ilo we think the additional allegation that the levy is 
unaccounted for, disconnected from any act done by the 
plaintiff or omission of duty on his part, aids it. The de- 
raurrer to this plea should also have been sustained. 

The seventh plea is clearly bad. It alleges, that sufficient 
property of Hargrove was sold by the sheriff or coroner of 
Russell county to pay this debt, and that the moneys went 
into the hands of said sheriff or coroner whilst the process 
issued on the affirmed judgment from the Supreme Court was 
of force in his hands, and that such moneys were unaceounted 
for. The plea does not allege, that the property was levied 
on and sold under the process on this judgment, but simply 
that it was levied on and sold whilst the process was in his 
hands. If sufficient property to pay the debt had been 
seized and sold under this process, and said moneys were lia- 
ble to be applied to this debt, it would undoubtedly be a 
satisfaction of the judgment as to Hargrove and all the other 
defendants, although the sheriff may have squandered or 
- wasted the money.— Vide Campbell v. Spence, supra. But 
the plea does not allege these facts. The legal conclusion 
from the allegations of the plea, when carefully considered, 
are, that although the process under this judgment was in the 
hands of the officer, the levy and sale were made under some 
other process also in his hands, and which had priority to the 
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funds. If the plea intended to allege, that the levy and sale 
were made under and by virtue of the process in the hands 
of the officer under this judgment, it should have so stated. 
The plea is objectionable also for vagueness, as are the others 
before considered, with this further objection, that it is alleged, 
that the officer levying and selling was the coroner or sheriff. 
The pleader should have stated with precision which it was, 
by what process, and when sold. This demurrer should also 
have been sustained. 

The eleventh plea states in substance, that there is not, and 
never was, any such judgment in the Circuit Court of Russell 
county as that alleged to have been rendered in the sev. fa. 
and declaration. This plea is to be regarded in two aspects : 
one as a plea of nul tel record, and the other as a plea 
denying the jurisdiction of the Supreme Court to render the 
judgment sought to be revived. Asa plea of nul tiel record 
it is not good, because the Circuit Court judgment is not the 
one sought to be revived. That judgment was merged in the 
judgment rendered in the Supreme Court, and the object of 
the scz. fa. is to revive the latter and not the former. The 
statement in the sev. fa. and declaration of the rendition of 
the Circuit Court judgment must be regarded as inducement 
merely, and not issuable matter: the gist of the action is the 
Supreme Court judgment. 

As a plea denying the jurisdiction of the Supreme Court, 
it is liable to the objection, that the record of a judgment 
sought to be revived by scire facias imports upon its face 
absolute validity. It cannot be impeached by pleading any 
matter going behind the judgment. Miller v. Shackelford, 
16 Ala. 95. The party against whom the judgment was 
sought to be revived, in the case last cited, appeared, and 
pleaded to the scire facias that the court rendering the judg- 
ment against him had never acquired jurisdiction of his person, 
either by service of process upon him or by attachment of 
his goods and chattels, and further, that he was not a resident of 
the State of Alabama at the time said suit was brought, and 
had never employed counsel to appear for him in the cause, 
and had never had any notice of the suit in any manner 
whatever; but this court held the plea bad, as it would not 
require the court to go back and search the records, to ascer- 
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tain whether service had actually been effected upon him or 
not. This authority we regard as decisive of the present plea 
in the aspect in which we are considering it, Whether the 
same rule would hold in reference to like pleas to foreign re- 
eords, we do not now decide. *The authorities, however, as 
to them, would seem to be opposed to this view. Pucket v. 
Pope, 3 Ala. 552, and cases there cited. The demurrer to 
this plea should also have been sustained. 

The record shows that the plaintiff filed several replica- 
tions to all of the pleas filed by Godwin, to which the de- 
fendant demurred generally, and the demurrer was sustained. 
In this there was noerror. As a general rule, the plaintiff 
ean file but one replication to a plea. An exception to 
this rule was made by the statute of 1846, which provides, 
that to the pleas of set-off, infancy, or the statute of limi- 
tations, the plaintiff may reply as many matters as he 
thinks proper, (Acts of 1846, page 36;) but this exception to 
the general rule cannot be extended beyond the provision of 
the statute. When several replications are filed, it is at the 
option of the defendant to demur generally, and get rid of 
the whole of them in that way, or he may call upon the 
plaintiff to elect which one he will retain, and move the court 
to strike out the balance. Vance v. Wells & Co., 8 Ala. 399; 
Williams v. Hinkle et al., 15 Ala, 713. 

The only remaining error assigned, which we deem it im- 
portant to notice, is, the overruling the demurrers to the pleas 
of bankruptcy filed by Hargrove and Vance. These pleas 
seem to have been filed “in short by consent ;” and inasmuch 
as such pleas could be well pleaded, if the facts warranted it, 
we feel bound to presume that these were so. There was no 
error therefore in overruling these demurrers. 

For the errors aboved noted, the judgment of nonsuit in 
the court below is reversed, and the cause remanded for 
further proceedings. 
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MERCHANTS’ INSURANCE CO. AND DEAS vs.’ 
MAA4ANGE. 


1, Where a lessee covenants to erect on the leasehold premises a building worth 
a specified sum, and to keep the premises insured, and after the building is 
erected the builder obtains a decree in a court of chancery upon his contract 
of building, under which decree he enters into possession of the premises, 
without a sale, his possession is unauthorized and permissive only, and does 
not make him an assignee of the lease, so as to render him liable on the cove- 
nants contained in it. 

2, And if the builder, while thus in possession, insures the premises to the ex- 
tent of his interest in the lease, the policy does not enure to the benefit of the 
lessor or his assigns, nor does it make the builder liable on the covenant of 
insuraace contained in the lease. 

3. A decree of sale in a court of chancery, under a builder's lien, does not invest 
the complainant with a right of entry, nor invest him with the legal title ; 
and until a privity is created by the purchase of the leasehold estate, a court 
of equity will not compel him to take an assignment of the lease,’so as to 
render him responsible on the covenants contained in it. 


HRroR to the Chancery Court of Mobile. 
Heard before the Hon. J. W. LESESNE. 


This was a BILL, filed by Ovid Mazange against the plain- 
tiffs in error, to recover the amount of a policy of insurance 
effected by Deas with the Merchants’ Insurance Co., to the 
exteni of four thousand dollars, upon a certain brick building 
in the city of Mobile, known as “The Republic.” The lan- 
guage of the policy is, that the Company “insure James S. 
Deas against loss or damage by fire to the amount of four 
thousand dollars,” &c., on said property, which is particularly 
described, “and do hereby promise and agree, to make good 
unto the said insured, his executors, administrators and as- 
signs, all such loss or damage, not exceeding the amount in- 
sured, as shall happen to the property above specified during 
one year, to-wit: from the 18th May, 1849, to the 18th May, 
1850;” and after inserting the usual exceptions to their lia- 
bility, arising out of the manner in which the loss may accrue, 
it is provided that the interest of the insured in the policy is 
not assignable, but by the consent of the Company manifested 
in writing, “and in any case of transfer or termination of the 
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interest of the insured, either by sale or otherwise, without 
such consent, this policy shall from thenceforth be void and 
of no effect.” 

The building mentioned in the policy was consumed by 
tire, on the 22d day of August, 1849. 

Mazange, the complainaut in the court below, insists that 
he is entitled to the benefit of this policy, and the following 
are substantially the facts upon which he rests his claim: 

That M. D. Kslava, being the owner of the lot on which 
the insured building was erected, agreed, on the 6th of Sep- 
tember, 1844, to lease it to P. Chantron, for the term of six 
years, commencing from the lst of November, 1844; and in 
consideration of said lease, Chantron agreed to put up a build- 
ing on it of the value of $6000, and to deliver it back to 
Hslava at the end of the term in good repair. The lease was, 
however, not reduced to writing until the 30th of January, 
1845. It recites, ‘‘that, in consideration of the erection of a 
certain building built by the said Chantron, and now almost 
completed, on a lot of ground the property of the said M. D. 
Hslava; and in consideration of the stipulations and agree- 
ments hereinafter contained, and to be done and performed 
by the said Chantron, the said Eslava, party of the first part, 
hath demised, leased and to farm let unto the said P. Chan- 
tron, and his heirs, executors, administrators and assigns, a 
vertain parcel of ground,” &. Chantron covenanted for him- 
self, his heirs, executors, administrators and assigns, to and 
with Kslava, his heirs, executors, administrators and assigns, 
forthwith to cause to be completed and finished off the brick 
building of the dimensions and according to the plan pro- 
jected for the same, and according to his present contracts for 
the completion thereof, and to keep the same in good tenant- 
able order and repair, &c. Chantron further covenants, but 
without inserting “his (Chantron’s) assigns,” with Eslava, his 
administrators and assigns, that he will fully pay and dis- 
charge, out of his own money, all taxes, assessments, Kc., oi 
the property during the term, &c.; ‘‘and doth further cove- 
nant and agree, that for the mutual protection of the parties, 
he, the said Chantron, shall, during the whole term of the 
demise and annually, cause insurance to be effected against 


fire, whereby the said improvements shall be kept constantly 
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insured for the sum of six thousand dollars, the premiums 
for which insurance ure to be paid by said Chantron; and 
which insurance shall be so stipulated, that in the event the 
said premises shull be destroyed by fire, the insurance money 
shali remain on deposit with the insurers, and actually be 
drawn only in payment of re-building or repairs, or the insu- 
rers shall re-build or repair themselves, so as to secure the 
actual application of the money to the actual re-building and 
repairing of the loss, and it shall not pass into other hands, 


nor be diverted from that object, nor be received by either of 


the parties to this lease.” 

On the 7th of February, 1849, Kslava sold and conveyed 
the premises so leased to Mazange, the complainant. 

It further appears, that Deas, the party who effected the 
insurance, entered into a contract with Chantron, the lessee, 
on the 6th day of September, 1844, to erect the brick 
building on the lot which Chantron bound himself in 
in the lease to cause to be erected. This contract was daly 


recorded, so as to create a lien upon the leasehold interest of 


Chantron under the act of 1884, (Clay’s Dig. 375,) for the 
amount due from Chantron to Deas, the builder, which was 
$5,600. 

On the 15th day of Kebruary, 1845, Chantron assigned the 
lease which he had obtained from Hslava, to A. S. Dumee, 
for the security of certain creditors named in the assignment. 

Deas proceeded to complete the building, and afterwards 
filed his bill in equity against Chantron, Dumee and the bene- 
ficiaries under the assignment, to have his lien declared para- 
mount to the assignment to Dumee, and to have an account 
of the amount due him, and a sale of the premises to pay 
such amount, unless the same should be paid by defendants. 
The Chancellor decreed in accordance with the prayer of the 


bill, which decree was afterwards affirmed by this court on. 


appeal. See 14 Ala. 33. 

The record further shows, that after this decree was ob- 
tained by Deas, and before any sale was effected under it, by 
an understanding between Deas and parties interested in the 
trust assignment, it was consented between them that Dumee, 
the trustee, in order to try the market and see whether the 
leasehold interest of Chantron would sell for more than would 


peated 

















JANUARY TERM, 1853. 17 


Merchants’ Insurance Co. et al. v. Mazange. 








satisfy the prior lien of Deas, and to close the trust, the in- 
terest should be sold under the assignment. A sale was ac- 
cordingly made on the 28th day of May, 1848, at which T. 
A. Hamilton bid the sum of $500, as the agent of Deas; but 
no money was paid, nor any deed executed, but the sale, as 
before stated, was regarded as a mere means of testing the 
market. 

After this sale, the key of the building was delivered to 
Hamilton, who was acting as attorney for Deas, and Deas en- 
tered into possession, and held the same, as he answers, as a 
means of satisfying, so far as the rents might go, the amount 
due him under his building contract, and was in possession 
when he insured, and when the building was consumed by 
tire. 

Shortly after the loss, Deas applied to the insurance office, 
notifying them of his interest, and setting forth the claim of 
the lessor to the money, on the alleged ground of his liability 
to perform the covenants contained in the lease, but denying 
such liability: also, that he held it under his lien as a builder; 
that $4,500 was due him from Chantron, his gas fixtures upon 
the premises were worth $800, and the unexpired term of the 
lease to which his lien attached was worth $1000. 

A cross bill was filed by Deas, but the view taken of the 
case renders it immaterial to notice it. 

The foreoing are substantially the facts of the case. The 
Chancellor was of opinion, and so decreed, that Mazange was 
entitled to the full amount insured by the policy, and interest 
on that sum. 

This decree is assignul for error in this court. 


CAMPBELL & HAMILTON, for plaintiffs in error: 

Mr. Campbell, of counsel for the Merchants’ Insurance Co., 
and Mr. Hamilton, of counsel for Deas, insisted : 

1. That the policy of insurance having been made in favor 
of Deas, and being applicable alone to the interest which he 
had in the premises, the Insurance Company is not responsi- 
ble for any other loss, than that incurred by him. Its con- 
tract is, to indemnify him, and him alone, from damage by 
fire; and no claim for a Joss is good, but that founded on his 
interest. The interest of Mazange was not placed before the 
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Company, nor was it insured; he has no title to recover, ex- 
cept to the value of Deas’s insurable interest. 2 Cranch 419 ; 
8 Wend. 144; 5 Pick. 34; 5 Wend. 541; 11 Johns. 802; 8 
Metcalf 348; 1 ib. 17; 1 Porter 288. 

2. Deas was not bound to insure by the covenants of the 
lease, upon the supposition that he is an assignee. The cov- 
enant to insure does not run with the land; and the assignee, 
not being mentioned in the covenant, is not held to its per- 
formance. Smith’s Leading Cases 75: 5 B. & A. 1. 

3. Deas is not the assignee of the term, and neither is he 
liable as the owner of Chantron’s estate. He had no convey- 
ance from Chantron, and none from Montandon & Co. With- 
out a legal instrument, giving him the entire legal estate, he 
is notanassignee. 1 Bacon’s Abr. 383; 2 Greenleaf’s Cruise’s 
Dig. 122; 14 Ohio R. 606; 5 Espinasse R. 105; 1 Vesey sr. 
56; 1 Salk. 81, and note; Douglass 167, note; + Vermont 
471; 10 Adol. & El. 185, (69 KE. C. L. R.;) 12 Wend. 555; 
Platt on Covenants 482. 

4, The conveyance from Dumee was never executed, and 
consequently his estate was never transferred. Also, there 
was no sale to Deas; he paid Dumee nothing, and contracted 
to pay him nothing. Dumee was only authorized to sell what 
he had for a price; if he obtained no price, there could be no 
sale. He could not sell, to be credited on Deas’s debt. The 
evidence shows, that the auction of the interest was only with 
a view to try the market, and to be able to report that the 
lien was without value. Deas could not defend himself 
against Chantron, by this pretended purchase, in the event 
he should make more of the property than 3500. He would 
be required to credit Chantron with whatever he might re- 
ceive on account of this property. The contract of purchase, 
supposing it to amount to a contract, is unexecuted, and at 
law Deas cannot be held. 

5. Deas is not an assignee, by the facts contained in the 
case of Deas v. Montandon & Co. 14 Ala. 38. The bill there 
was filed to set up and enforce an equitable lien. The object 
of the bill was, to enforce that lien by a sale of the property 
embraced in the lease. It did not pray for the execution of 
an assignment of the lease, nor that the plaintiff should be 
allowed to enter into posession. ‘The plaintiff.did not attempt 
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to obtain a legal conveyance of the term, nor did the court 
vest the term in Deas. The decree was never executed ; nor 
was there a final decree ascertaining the debt at this time, and 
ordering asale. ‘The case rested merely upon a decree affirm- 
ing the equities of Deas. 

6. The facts do not constitute Deas such an assignee as a 
court of chancery would bind. ‘The bill does not seek to 
compel him to receive an assignment, nor is it framed upon 
the equitable facts. It charges him as bound by the cove- 
nants at law, and claims the insurance money on the averment 
that he is insolvent. He would not, therefore, fall within the 
purview of the cases. 3 Bro. C. C. 166; 1 Vesey, jr., 235. 

7. The cases which directed the conclusions of the Chan- 
cellor have been overruled. 8 Simon 508; 2 Phillips 718. 

8. The conclusions of the Chancellor upon the subject of 
interest are clearly wrong. 4 Metcalf 1; 9 Wheat. 739, 871. 
The prayer of the bill is, that the Company should “hold the 
‘money until the final determination of this case ;” and the in- 
junction issues conformably to the prayer. The covenant also 
required the money to remain on deposit, and to be drawn as 
wanted. The Company is in no default. The delay in pay- 
ment is the result of the plaintiff’s own act, and he is not en- 
titled to be paid for causing it. 


GEO. N. STEWAR?, conira : 

Mr. Stewart, of counsel for Mazange, made the following 
points : 

1. The covenant to insure and apply the insurance money 
to re-build, runs with the land, since the lease required that 
the money should be expended on the land and applied to 
repair. Platt on Covenants, ch. 5 p. 183; 7 E.C. L. R.1; 
3 Campbell’s R. 184. Whether the assignee is bound or not, 
depends upon the nature of the thing to be performed, and 
not on the word “assigns” being used. 17 Wend. 186; 3 
Harr. 338; 4 Paige 510; 6 Bing. 644; 19 E. C. L. R. 188; 
2 Lomax’ Dig. 254; 9 B. & C. 505; Smith’s Leading Cases, 
(83 Law Lib.) 81; 1 B. & C. 410; 10 Mod. 158; 6 Cowen 
302; 1 Wash. C. C. R. 375; Comyn on Landlord and Tenant 
61, 181, 144, 145, (or, 107, 288, 257, 259.) The rule in Spen- 
cer’s case is practically overruled in many of the cases; it is 
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not held at this day. ‘I'he covenant here is really a covenant 
for rent, and rent always runs with the land; so, a covenant, 
as in this case, to keep in repair and deliver the property at 
the end of the term with the building in good repair, always 
runs with the land. Platt on Cov. 188; Archbold’s Landlord 
and Tenant 174. 

2. Deas was bound to insure and repair according to the 
covenants. We are not now in a court of law, nor are we 
treating of legal rights; neither does the bill seek to compel 
Deas to accept an assignment of the lease, so that he may be 
sued in covenant at law. ‘The authorities, therefore, which 
apply in those cases, are not applicable here. It is immate- 
rial to us whether Deas is an assignee or an under lessee. 
Equity goes much farther than courts of law to reach rent, 
from the party who has enjoyed the possession. 33 Law Lib. 
106-8; 7 Petersdorf’s Abr. 60, (94;) 1 Vernon 165; ib. 87; 
Crabb 155, (207.) We claim to enforce the obligation for 
rent, only while Deas held possession ; the breach was during 
that time. 3Saund. 181; ib. 240; 1 H. Black. 448; 4 Term 
Rep. 94; 6 Law Lib. 140 to 145. Rent may consist of any 
thing which lies in render;—money, services, labor, improve- 
ments, &c. Crabb’s Real Prop. 128, (53 Law Lib. 167.) The 
obligation to pay rent arises from privity of contract, or from 
privity of estate; privity of legal estate at law, and privity 
of equitable estate in equity. 54 Law Lib. 207; 6 ib. 144 
to 151; Platt on Cov. 491-2. In this case, Deas was in pos- 
session, claiming the profits to his own use, and claiming all 
the title under the lease so Jong as he held it. He had aright 
to the possession and profits, paramount to Chantron, Dumee, 
Montandon and Kslava; lie held by his own aets, in defiance 
of Eslava, and without his will, assent or choice. He held 
in one of three rights, viz: under his building lien, or as pur- 
chaser of the whole lease at the sale made by Dumee, or un- 
der the decree obtained by him in chancery. It is immaterial 
which position he assumes, as his possession is in each case 
under the lease, and limited by it. His own choice of posi- 
tion is, that he held under his building lien; this makes him 
a@ mortgagee in possession after the law day bas passed, and 
as such liable for the rents, services and covenants of the lease 
accruing during his possession. 2 Doug. 460; Platt on Cov. 
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117, 216, 218; 8 Saund. 181; Crabb on Real Property 207 ; 
53 Law Lib. 155. 

3. But the question is not whether Deas was bound by the 
covenant to insure; but it is, whether after having performed 
the covenant, and thus admitted it, he shall be permitted to 
collude with the insurance office, and repudiate his own act. 
The policy was taken out by Deas, for the purpose of indem- 
nifying himself, as assignee of the leasehold estate, against an 
acknowledged legal liability to Mazange; and he did not 
think of disputing this liability, until after a loss occurred. 
The bill charges that the insurance was effected solely in view 
of the obligation of the lease, and Deas does not deny the 
allegation, nor does he pretend that it was made to secure his 
owninterest. Mazange relied on the insurance as being made 
in pursuance of the obligation of the lease, and Deas also ad- 
mits this in his answer. That the insurance was not for a 
sufficient sum, does not alter its character; a part insurance 
might be made in one office, aud the residue in another office. 
The law does not allow a party to induce another to believe 
a thing complied with, and afterwards deny it, when his ad- 
versary has rested secure on the belief thus created. 1 Ry. 
& Moo. 348; 1 Car. & P. 246; 12 H.C. L. R. 112; Platt on 
Cov. 189. 

4. The Insurance Company is bound to respond to the loss 
to the extent of the policy. They are certainly Hable to the 
extent of the policy, having received the premium. In deci- 
ding that Deas is liable, it is also decided that the Company 
is Hable. Where one who is liable to another makes insu- 
rance, he is entitled to the indemnity as for a loss of his own. 
Itis on this principle that where a mortgagor insures, although 
the mortgage is for the full value of the land, he can recover 
the whole insurance money, because |e is bound for the debt. 
16 Peters 501. © And chancery will subject the money to the 
payment of the debt due to the mortgagee, where the proper- 
ty is not of value sufficient. 6 Gill & John. 372: 2 Story’s 
Kg. 905, 906, 1107. 

5. Deas can set up no elaim for his dividual loss of furni- 
ture or fixtures. He made no insurance on them, but on the 
building only. As the amount of the policy is not sufficient 
to protect Mazange, whom Deas was bound to protect, the 
entire fund must be applied for his benefit only. 
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6. The Chancellor properly allowed interest accruing from 
the conunencement of the suit. Where the defendant denies 
and controverts the complainant's claim, he is chargeable with 
interest. The Insurance Company has had the use of the 
money, and it makes no difference to them whether they pay 
it to Deas or Mazange. They have not paid or brought the 
money into court, as they might have done. 


CHILTON, J.—The view which we take of this case ren- 
ders it unnecessary for us to inquire, whether the covenant 
contained in the lease from Eslava to Chantron, that the latter 
would cause the premises to be insured against loss by fire, 
&c., was a covenant merely personal or collateral, or whether 
it runs with the land, so as to be binding upon the assignee of 
the covenantee. 

After a full investigation of the authorities, we have ar- 
rived at the conclusion, that Deas does not occupy the posi- 
tion of an assignee of Chantron, and cannot, therefore, be 
chargeable with the burthens imposed upon him by the de- 
mise. 

Without questioning the authority of those cases which 
countenance the idea, that the mortgagee in possession after 
the law day may be regarded as the assignee of the lease, it 
is very clear to our minds, that Deas cannot be regarded in 
this light; for he has no assignment of the legal title, but a 
mere right in equity to the proceeds of the sale; or rather, 
so much of the proceeds of the sale of Chantron’s unexpired 
terin as shall be required to satisfy the amount due him as 
ascertained by the decree of the Chancery Court. This de- 
cree conferred upon him no right whatever to take possession 
of the premises, and as he acquired no title under the formal 
or nominal sale made by Dumee, his possession, at most, was 
merely permissive. 

The statute confers upon the master-builder or mechanic, 
who has expended labor or materials in putting up or erect- 
ing buildings, a lien in the nature of a mortgage upon the lot 
and buildings thereon erected, provided the contract be in 
writing and: recorded. Clay’s Dig. 375. 

We need not stop to inquire whether, under this statute, 
the mechanic could have a strict foreclosure, as in case of a 
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mortgage proper, and the effect of such foreclosure, in trans- 
ferring the burthens of the covenants contained in the demise 
to the party who should come into the possession under the 
decree of foreclosure. In this case, the decree was for a sale 
of the premises, and until such sale was effected, the title to 
the leasehold estate remained unchanged. 

If the parties had desired that some one should be placed 
in possession, charged with the performance of the covenants 
contained in the lease, they should have caused the sale to be 
made; and if they failed to do this, but remained passive, 
permitting Deas to hold the premises, without any assignment, 
or right to occupy, other than by their permission, they vir- 
tually consent to waive his liability. 

Again; as a general rule, mutuality is an essential element 
in every contract. Where the covenant of one party forms 
the consideration for the covenant of the other, both parties 
must be bound, or neither can be held to performance. Chitty 
on Con. 4; 2 T. R. 658; Comyn on Con. 2. Tested by this 
plain elementary principle of law, it is obvious that Deas 
cannot be held to the performance of the covenants contained 
in this demise, as, in the event of a violation of the agree- 
ment on the part of Kslava, he could have no recourse what- 
ever against him on the covenants. Suppose, for example, 
that there had been a failure of title, against which the demise 
contains an implicit covenant. It is clear, that as the only 
claim which Deas had, was to have the leasehold interest 
which Chantron had in the land sold and the proceeds paid 
to him, there was no such privity between him and the lessor 
as would enable him to maintain an action for the breach of such 
implied warranty. ‘To hold him bound, therefore, as an as- 
signee, would be to impose upon him the burthens of the 
covenant, and at the same time to withhold from him its ben- 
efits. 

It is, however, well settled upon authority, that in cases 
where the party has a mere equitable lien on the premises for 
a demand due him, he is not subject to the covenants of the 
lease, and that equity will not compel him to take an assign- 
ment, so as to be liable at law. A different doctrine was at 
one time held by Lord Thurlow, in Lucas v. Commerford, 8 
Bro. ©. R. 166, and which was followed by Flight v. Bently, 











178 ALABAMA. 
Merchants’ Insurance Co. et al. v. Mazange. 


7 Simons 149; but the contrary doctrine was asserted in 
Moores v. Choate, 8 Simons 508, by the Vice Chancellor, 
(Sir L. Shadwell,) who delivered the opinion in Flight v. Bent- 
ly, and who said that it could not be supported, and that he 
did not know how it came to be inade in the manner in which 
it appears in the report. “yt 

In the case of Jenks v. Portman, 1 Keene 436, decided so 
late as 1836, Lord Langdale, Master of the Rolls, after review- 
ing the cases, said: “It does not appear to me that a mort- 
gagee by assignment of a leasehold interest taking actual pos- 
session of the mortgaged property, is more important in equity 
than it is in law.” 

In Arkwright v. Colt, 2 Yo. & Coll. C. UC. 4, the Vice 
Chancellor (Bruce) said, he was willing to consider Colt, the 
defendant, as entering as equitable tenant for life of the bene- 
fit of the lease, and he apprehended, that by his entering into 
possession in that character, he did not become liable to the 
landlord in respect of the covenants in the lease. 

In Moore y. Greg, 2 Phillips C. R. 717, it was held by 
Lord Chancellor Cottenham, that an equitable mortgagee by 
deposit of a lease is not compellable in equity, at the suit of 
the lessor, to take a legal assigninent of the lease, althong): 
he had entered upon the premises and paid rent. This case 
expressly overrules the case of Lucas vy. Commertord, supra, 
and is a stronger case for the plaintiff than the one before us. 
In that case, as in this, the party could not have been sned 
at law; there was no assignment of the lease, but the court 
refused its aid to cormpe! him to take an assignment, so that 
the lessor might look to him for the fulfilment of the cove- 
nants contained in the jesse. In the case before us, the rights 
of Deas aceruing under his equitable lien have been adjudi- 
cated. ‘The parties interasted were before the court, and the 
leasehold interest of Chantrun was decreed to be sold; and 
no effort has been made to compel Deas to take an assignment 
of the lease. 

We think it clear, that there is no such privity between 
Deas and the lessor, or his assignee, as will enable the latter 
to look to him upon the covenants; and this, we think, is the 
result of the authorities above cited. 

But it is contended by the counsel for the defendant in er- 
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ror, that Deas has complied with the covenant to insure, and 
this bill is merely to enable the plaintiff below to avail him- 
self of that compliance. 

It is a sufficient answer to this position, that the record be- 
fore us does not sustain it. Deas merely insured his own in- 
terest against loss by fire. The insurance is upon four thou- 
sand dollars in value, and not upon six thousand, as provided 
for in the lease; so that, to hold the Company bound to re- 
spond beyond the interest of Deas, is to make another and 
different contract from that which they have entered into, 
while, at the same time, we should give to the statute confer- 
ring a lien upon the lot and premises, an operation far beyond 
that designed by the legislature, or intended by the parties. 

The policy is made directly to Deas—secures him against 
loss to the extent of $4000; and the rule is well settled, that 
his insurable interest must form the basis of his recovery. 
Beyond this he cannot go. See upon this point, Durand v. 
Thornton & Co., 1 Porter 238; Graves v. The Boston Marine 
Insurance Co., 2 Cranch 419; Parks et al. v. The General 
Insurance Co., 5 Pick. 34; 1 Met. 16; 8 ib. 348; 11 John. 
302; 8 Wend. 144. 

It results from what we have said, that the Chancellor mis- 
took the law in decreeing in favor of the defendant in error. 
His decree is consequently reversed, and a decree will be here 
rendered dismissing the bill. Let the plaintiff in error reco- 
ver the cost of this court, and of the court below. 


Norr.—This opinion was delivered at the June term, 1852 ; 
but on petition for a rehearing by defendant’s counsel, it was 
withdrawn, and at the January term, 1853, the following ad- 
ditional opinion was pronounced : 


Per CuriAM.—We have given to the argument prepared 
_by the counsel for the defendant in error on the petition for 
a rehearing, as well as to the opinion of the Chancellor which 
has been furnished us, a careful consideration ; and a re-exam- 
ination of the case has the more strongly confirmed us in the 
correctness of the opinion delivered at the last term. 
In order to make Deas liable, it is necessary to establish, 
either that he is the assignee of the whole term, ‘Holford v. 
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Hatch, Doug. 182; 4 Cruise’s Dig. 455; 4 Kent's Com. 96; 
2 Lomax’ Dig. 254;) or that he occupies such a position to 
the leasehold estate, that equity would compel him to take an 
assignment, the effect of which would be, to require him to 
respond for any breach of the stipulations contained in the 
lease from KslavatoChantron. It is not pretended that Deas 
is in fact the assignee of the whole term, and the only ques- 
tion is, therefore, as to the position he occupies in relation 
to it. 

As to the decree of sale upon the building contract, it may 
be remarked, that although the contract was in the “ nature 
of a mortgage,” it conferred no right of entry; it did not in- 
vest Deas with the legal title, as would be the effect of a 
mortgage proper; it simply, under the decree which was ren- 
dered, gave him the right to sell under the direction of the 
Court of Chancery, and to obtain satisfaction of his debt out 
of the proceeds. The lien was the creature of a statute, 
which was enacted solely for the purpose of affording to the 
builder what was deemed a just security for the expenditure 
of his capital or labor ; and neither the lien, nor the decree, of 
itself created any privity of estate so far as Deas was con- 
cerned; and until a privity was created by the purchase of 
the leasehold estate, a court of equity would not have required 
him to take an assignment of the lease, so as to become re- 
sponsible for the covenants contained in it. There was, how- 
ever, no sale under the decree, and as neither the contract nor 
the decree rendered upon it authorized Deas to take posses- 
sion of the premises, his possession, if taken under either, 
was unauthorized, and, as we have said in the opinion, “ per- 
missive” merely. 

In relation to the sale made by Dumee, it is apparent from 
the evidence of both Hamilton and Dumee, that it was made 
solely for the purpose of trying the market, with a view to 
closing the assignment made by Chantron to Dumee. The 
evidence also leads us to the conclusion, that the bid made by 
Deas was in connection with that object. Dumee represented 
the creditors in the deed of trust, and the estate was offered 
in order to ascertain if there would be any surplus, after dis- 
charging the lien of Deas, to apply to the trusts of the as- 
signment. The offer was, in effect, of the interest in the es- 
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tate after the satisfaction of the superior lien; and upon the 
understanding as alleged in the answer of Deas, and as proved 
by Dumee, the transaction could not be regarded as a sale of 
the estate to the former. No money was paid, nor, as Dumee 
swears, was to be paid by Deas upon his bid; no conveyance 
was executed or demanded, and the entry was made, as the 
answer asserts, without’ opposition, and with the intention of 
appropriating the profits of the term to the satisfaction of his 
claim against the property. This entry was, as we have seen, 
unauthorized, and made by the party under a misconception 
of his rights; but as he could at any time have been turned 
out by the Court of Chancery, which, until its decree had 
been executed, had the premises under its control, he could 
not be regarded as having, by such an entry, acquired a right 
to the whole of the term; and unless he had, the burthens of 
the covenants would not have been imposed on him. 

As to the insurance, we think it clear, that if Deas, with- 
out being in fact liable, took out the policy simply as a pre- 
cautionary ieasure upon his interest in the premises, this 
fact would not render him liable. He surely could provide 
against a contingency which might result to his prejudice, 
without compromitting his rights in the matter. His sup- 
posed liability involved a question of law confessedly not free 
from difficulty ; and neither upon principle nor authority can 
we hold, that, because he provided a fund to meet a possible 
loss, he thereby should be deemed as consenting to such loss, 
and estopped from denying his liability. 

The motion for a rehearing must be denied. 


CRABTREE er Au. vs. CLIATT. 


1. When suit is instituted before a justice of the peace on a promissory note the 
amount of which, with the legal interest thereon accruing up to the rendition 
of the judgment, exceeds fifty dollars, the justice has no jurisdiction to render 
judgment for fifty dollars or less, unless the plaintiff enters a credit for the 
excess or otherwise releases it, before or at the time of the rendition of judg- 
ment. 
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be remarked, that although the contract was in the “ nature 
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tate after the satisfaction of the superior lien; and upon the 
understanding as alleged in the answer of Deas, and as proved 
by Dumee, the transaction could not be regarded as a sale of 
the estate to the former. No money was paid, nor, as Dumee 
swears, was to be paid by Deas upon his bid; no conveyance 
was executed or demanded, and the entry was made, as the 
answer asserts, without’ opposition, and with the intention of 
appropriating the profits of the term to the satisfaction of his 
claim against the property. ‘T'his entry was, as we have seen, 
unauthorized, and made by the party under a misconception 
of his rights; but as he could at any time have been turned 
out by the Court of Chancery, which, until its decree had 
been executed, had the premises under its control, he could 
not be regarded as having, by such an entry, acquired a right 
to the whole of the term; and unless he had, the burthens of 
the covenants would not have been imposed on him. 

As to the insurance, we think it clear, that if Deas, with- 
out being in fact diable, took out the policy simply as a pre- 
cautionary measure upon his interest in the premises, this 
fact would not render him liable. He surely could provide 
against a contingency which might result to his prejudice, 
without compromitting his rights in the matter. His sup- 
posed liability involved a question of law confessedly not free 
from difficulty ; and neither upon principle nor authority can 
we hold, that, because he provided a fund to meet a possible 
loss, he thereby should be deemed as consenting to such loss, 
and estopped from denying his lability. 
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CRABTREE er Au. vs. CLIATT. 


1. When suit is instituted before a justice of the peace on a promissory note the 
amount of which, with the legal interest thereon accruing up to the rendition 
of the judgment, exceeds fifty dollars, the justice has no jurisdiction to render 
judgment for fifty dollars or less, unless the plaintiff enters a credit for the 
excess or otherwise releases it, before or at the time of the rendition of judg- 
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182 2 = (CAD ABAMAL 
Crabtree et al. v. Cliatt. 





2. The want of jurisdiction apparent on the face of the proceedings before the 
justice may be pleaded in abatement, or the appellate court may, ex mero 
motu, declare the judgment coram non judice and void. 

3. The jurisdiction of the justice is to be determined in the appellate court, not 
by the amount of the recovery, but by the amount legally due or actually 
elaimed at the time judgment was rendered. 

4. A judgment against an administrator on a debt contracted by his intestate, is 
a good off-set in « suit instituted by him on a note payable to himself for the 
hire of a slave belonging to the estate. 


Error to the Circuit Court of Macon. 
Tried before the Hon. EzEKIEL PICKENS. 


This proceeding was commenced by ordinary warrant 
before a justice of the peace, sued out by the defendant in 
error against the plaintiffs in error, on a note for the sum of 
fifty dollars, falling due on the 1st January, 1851. The trial 
was had, and the judgment rendered on the 16th of August, 
1851. The judgment was for $50 and costs, from which an 
appeal was taken to the Circuit Court. In that court, the de- 
fendant pleaded to the jurisdiction of the justice of the peace, 
and the record states that the plea “is admitted to have been 
filed in due time and in due form of law; there was no evi- 
dence of any credit or release of any part of said debt specified 
in said note; there was of principal and interest due at the 
trial before the justice of the peace on the 16th August, 1851, 
the sum of $52 3,5;.". Tle plaintiff below demurred to such 
plea, and his demurrer was sustained. 

The defendants then pleated non assumpsit, and set off. Un- 
der the latter plea they pro:liced evidence conducing to show 
that the note sued on was given for the hire of a slave 
belonging to the estate of Cynthia Furlow, deceased, of which 
Thomas C. Cliatt and F. M. Furlow were administrators ; 
that Lyde was only surety for Crabtree. They then produced, 
and read in evidence to the jury, the record of a judgment in 
the Circuit Court of Macon county, at the Spring term, 1851, 
for the sum of $226 ;',°;, in favor of John Crabtree, the de- 
fendant in this suit, against Thomas C. Cliatt and F. M. 
Furlow, administrators of Cynthia Furlow, deceased. This 
judgment was rendered on a debt contracted by the intestate 
in her lifetime. 

On this evidence the court charged the jury: “That a 
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judgment rendered against the administrators, upon a debt 
contracted by their intestate, could not be allowed asa set off 
to a note given to the administrators, or either of them, for 
the hire of a slave of the estate.” ‘T'o this charge the defend- 
ants excepted. 

The errors here assigned are: 

1. The judgment sustaining the demurrer to the plea to the 
jurisdiction ; 

2. The charge to the jury. 


tt. W. GuNN, for plaintiff in error: 

The constitution of Alabama limits the jurisdiction of jus- 
tices of the peace to causes in which the amount in contro- 
versy does not exceed fifty dollars. Art. 5, § 10. The 
statute, to all debts and demands not exceeding fifty dollars 
for a sum or balance due. Clay’s Dig. 858, § 1. Where, 
therefore, at the time of the commencement of the suit, the 
seep demand (as in this case) amounts to the sum of 
$52 73; by the addition of interest even, the justice cannot 
take jurisdiction, unless the plaintiff reduce his demand by 
oun or release to the sum of fifty dollars. King v. Dough- 
erty, 2 Stew. 487; Baird v. Nichols, 2 Por. 186; Nibbs v, 
Moody, 58. & P. 198. 

This view is made more apparent by reference to the act 
of 1818, (Clay’s Dig. 288, § 2,) which provides, that on all 
contracts, written or verbal, ascertaining the sum due, &c., 
interest shall be taken, recovered and allowed at the rate of 
8 per centum per annum from and after said sum is due and 
payable. The interest, therefore, being as much a part of the 
debt as the principal, the court erred in sustaining the 
demurrer to the plea. Thus the court have said in Ledbetter 
v. Castles et al., 11 Ala. 150, that the principal, interest, &c., 
make the aggregate of the plaintiff’s demand, and must all 
be looked to upon a question of jurisdiction. See also Pruitt 
et al. v. Stewart, 5 Ala. 112. Again, no question could have 
arisen as to the jurisdiction of the Circuit Court, had the suit 
been originally instituted therein. If so, no proposition can 
be more clear than that the two courts have not concurrent 
jurisdiction. Without a release or credit, then, the justice 
had no jurisdiction. And then, in courts of limited and 
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inferior jurisdiction, nothing can be taken by intendment; 
but the proceedings must show everything essential to the 
exercise of jurisdiction. 

The positions here assumed are not controverted in Coth- 
ran et al. v. Weir, 3 Ala. 24, or Rose v. Thompson, 17 ib. 
628; in each of which the jurisdiction was admitted by plea 
to the merits; and the latter of which declares, tle defence 
as to want of jurisdiction would have been available, had 
the same been presented by plea, as in this case, p. 680; while, 
in Bentley et al. v. Wright, 3 Ala. Rep. 9, a release of the 
interest is (in effect) adjudged to be essential to give juris- 
diction. 

A set off is in the nature of a cross action. ‘The debts be- 
ing mutual, the same should have been admitted.. No good 
reason can be assigned, in a case free from the influence of 
our statutes upon the subject of insolvencies, for permitting 
an administrator to enforce the collection of money, to be 
paid back to the party from whom the same had been col- 
lected. Sound policy would dictate a different course. Sup- 
pose that the administrator, while the suit of the plaintiff in 
error was pending, had sold the estate in his charge upon a 
long credit. If the set off was not allowed, delay and injury 
would be the necessary result.—See Pitcher & Reminson v. 
Patrick’s Adm’r, Minor 321; Perrin v. Warren, Adm’r, 3 8. 
151; Hall y..Cook, Adm’r, 1 Ala. 629: Godbold & Andress, 
Adm’rs, v. Robert, Adm’r, 7 Ala. 662. It is true that in Ra- 
pier, Adm’r, &c., v. Holland & Bruce, Minor 176, the defence 
was not admitted, becaust, Ist. the same was in the nature of 
unliquidated damages; 2d, because of the insolvency of the 
estate represented by the plaintiff. The cases being different, 
the rule there laid down is inapplicable. 


CLopron & LIGON, contra: 

1. When more than fifty dollars is due, a creditor may re- 
iinquish all over that amount, and sue for fifty dollars in a 
justice’s court. It is sufficient, if remitted at the trial. King 
v. Dougherty, 2 Stew. 487; Baird v. Nichol, 2 Por. 86; Nibbs 
v. Moody, 5 8. & Por. 198; Henderson v. Plumb et al. 18 
Ala. 76. On an appeal from a justice of the peace to the 
Circuit Court, the amount of the recovery before the justice, 
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and not the amount claimed, must be looked to, to determine 
the question of jurisdiction. Cothran v. Wier, 8 Ala. 24: 
Rose v. Thompson, 17 Ala. 630; Bentley v. Wright, 3 Ala. 
609. The principal amount of the note was fifty dollars. 
The interest is accessional, an incident to the debt, and may 
be waived. Parkhurst v. Spalding, 17 Vermont, 528; Simp- 
son v. Randolph, 1 Scam. 594; Bates v. Bulkley, 2 Gilman, 
392. The case of Ledbetter v. Castles (11 Ala. 150) is not 
inconsistent with this position, but rather sustains it. In that 
case, the damages were sought to be recovered. In this case 
before the court, the principal debt only was sought to be 
recovered; and the recovery before the justice did not exceed 
fifty dollars. 

2. In a suit by an administrator for a debt created since the 
death of the intestate, the defendant cannot set off a debt due 
to him from the intestate. Rapier, Adm’r, yv. Holland, 
Minor, 176; Mellen v. Boazman, 183 8. & M. 102; Mills v. 
Lumpkin, 1 Kelly, 518; Wolfersberger v. Benthen, 10S. & 
R. 10; Colby v. Colby, 2 N. H. 419; Fry v. Evans, 8 Wen. 
580; 2 Williams on Executors, 1155. The judgment of the 
Circuit Court was for the sum of fifty dollars with interest 
from the time the primary judgment was rendered. Pruitt 
et al. v. Stewart, 5 Ala. 112. 


LIGON, J.—By the 10th section, 5th article of the con- 
stitution of this State, it is provided: ‘‘ A competent number 
of justices of the peace shall be appointed in and for each 
county, in such mode and for such term of office as the Gen- 
eral Assembly may direct. Their jurisdiction in civil cases 
shall be limited to causes in which the amount in controversy 
shall not exceed fifty dollars; and in all cases, tried before a 
justice of the peace, right of appeal shall be secured, under 
such rules and regulationsas may be prescribed by law.” 

To give practical effect to this clause of our constitution, 
_ the legislature, in the year 1819, passed the following act, in 
addition to the pre-existing laws upon the subject: “In 
cases of appeals from judgments of justices of the peace, the 
court before which such appeal shall be brought, shall proceed 
to try the same according to the justice and equity of the 
ease, without regarding any defect in the warrant, capias, 
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summons, or other proceedings of the justice of the peace, 
before whom the same was tried.” Clay’s Dig. 315, § 19. It 
is further provided by law, that appeals on judgments for 
sums over twenty dollars shall be tried de nove, on an issue to 
be made up ator before the trial. This issue, according to 
the practice which obtains in the Circuit Court, and which has 
been repeatedly sanctioned by this court, is formed by the 
plaintiff's filing a succinct statement of his cause of action, 
to which the defendant may plead or de:mur. 

Under the act of 1819, this court has frequently held, that, 
for irregularities occurring before the justice, either in his 
process or judgment, the appellate court should not quash 
the proceedings or repudiate the cause. Perry v. Brown, 
Minor’s Rep. 55: McGrew v. Adams & Elliott, 2 Stew. 502; 
Harrison v. Donelly, 5 Por. 218; MeCrary v. Smith. | Ala. 
Rep. 157; Bentley vy. Wright, 3 Ala. Rep. 157; White v. 
Blount and Skelton, at the present term. 

It has also been held, that a plaintiff in 2 cause before a 
justice of the peace, whose demand, on its five, exceeds his 
jurisdiction, may, by voluntarily entering a credit, or making 
a release, either before or at the trial before the justice, 
reduce his claim to an amount within his jurisdiction, and 
proceed to judgment before him for the balance. But the 
credit, or release, must be in good faith, and extinguish, pro 
tanto, the indebtedness of the defendant. King v. Dougherty, 
2 Stew. 487; Baird v. Nichol, 2 Por. 86; Nibbs v. Moody, 5 
Stew. & Por. 198; Henderson v. Plumb et al. 18 Ala. 76. 

If, however, it does not appear, by the proceedings before 
the justice, that the plaintiff gave such credit, or made such | 
release, and the claim is founded on a promissory note, or 
other written evidence of debt, the amount of which, with 
the legal interest thereou accruing, exceeds the jurisdiction of 
the justice, he will not be allowed to confer jurisdiction on 
himself by voluntarily casting off the interest, and rendering 
judgment for $50, or a less sum. Interest, in this State, is a 
necessary portion of the demand due by verbal or written 
contract, and, by force of our statute, must form a part of the 
recovery, unless the right to it be abandoned, or forfeited by 
some act of the plaintiff in the suit. He may abandon it by 
entering a voluntary credit to the amount of it, or by releas- 























JANUARY TERM, 1853. 187 
Crabtree et al. vy. Cliatt. 


ing it in some other way; or he may forfeit it, by refusing to 
accept the principal when tendered, or by reserving, on a loan 
of money, a higher rate than 8 per cent. per annum. But 
until he divests himself of his right to it, either by abandon- 
ment or forfeiture, no court is allowed to refuse it to him. 
Clay’s Dig. 283, § 2. Indeed, so jealously does the law guard 
these rights, that it provides that all partial payments on 
such demands shall first be applied to the extinguishment of 
the interest accrued. Clay’s Dig. 283, § 1. 

It has been further held, both here and elsewhere, that if 
the want of jurisdiction appears by the judgment, or on the 
face of the proceedings, the party injured need not be put to 
his plea to the jurisdiction, but the appellate court will look 
to it mero motu, and declare the judgment coram non judice, 
and void. Wyatt v. Judge et al., 7 Por. 37; Weightman v, 
Karsner, 20 Ala. Rep. 446; 3 How. Miss. 34: 5 Mon. 261; 
12 Ver. 595: 7 Leigh, 68; 18 Ver. 175; 2 South. 822; 1 
Binn. 219. 

The act of 1819 (Clay’s Dig. 315, § 19,) was never designed 
to cover a want of jurisdiction in the justice of the peace, but 
it relates alone to irregularities and informalities in the 
process, proceedings and judgment before him. Neither was 
it intended to extend his jurisdiction to a sum exceeding fifty 
dollars, nor can it justify his assuming jurisdiction for a 
greater amount. 

In this «ise, as is apparent from the record, the note on 
whith the action is founded, with legal interest to the date of 
the judgment before the justice, exceeded the sum of fifty 
dollars; and it is admitted that no part of it was either cred- 
ited, or otherwise released by the plaintiff, before or at the 
time ol the rendition of that judgment. It is then apparent 
that the plaintiff’s claim exceeded the justice’s jurisdiction, 
and this may well be pleaded in abatement, even under the 
ruling in the extreme case of Bently v. Wright, 3 Ala. Rep. 
157. 

But it is insisted, on the authority of Cothran et al. v. 
Weir, 3 Ala. Rep. 24, that the recovery, and not the amount 
claimed, is to be looked to in order to settle the question of 
jurisdiction; and as this is the rule, and the judgment in the 
justice’s court was for no more than fifty dollars, the appellate 
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court, even under the plea in abatement, cannot look behind 
the judgment for the purpose of ascertaining the amount 
claimed by the plaintiff, for the purpose of settling the ques- 
tion of jurisdiction. While it is admitted, that both the head 
note and the language of the opinion in the case referred to 
fully countenance such a rule, yet I cannot consent that it is 
the true one, nor do I think the judge delivering that opinion 
intended so to lay it down. That opinion is couched in very 
few words, refers to no authority, and asserts a principle 
which is in direct hostility to many well considered cases 
which have been adjudged by courts of very high authority. 
In Vermont, Kentucky and South Carolina the very reverse 
has been held, and in the two first named States, repeatedly. 
Weightman v. Carlisle, 12 Ver. 296; 6 ib. 91; Grant v. 
Tums, 7 Monr. 218; 4 J.J. Marsh. 242; 2 Bailey, 112. 

It is also opposed, as I conceive, both to the letter and 
spirit of our act of Assembly, conferring and regulating the 
jurisdiction of justices in civil cases, which provides that, 
“ All debts and demands, not exceeding fifty dollars, for a 
sum or balance due on any specialty, note, bond, &c., are 
hereby declared to be exclusively cognizable and determina- 
ble by a justice of the peace.” Clay’s Dig. 358, § 1; and to 
the reasoning of this court in the cases of Nibbs, use, &c, yv. 
Moody, 5S. & P. 198; Winston et al. v. Majors et al. 6 Ala. 
Rep. 659, and Ledbetter v. Castles, 11 Ala. Rep. 149. ' 

In the last of these cases, the true rule by which the ques- 
tion of jurisdiction is to be tested, is distinctly laid down. 
Castles had collected money as a justice of the peace, which 
he failed to pay over on demand ; and the amount so collected, 
with the interest and damages allowed by the statute, exceeded 
$50, and a motion was made in the Circuit Court for their 
recovery. It was held, that the Circuit Court might right- 
fully take jurisdiction, because, “the principal, interest and 
damages make the aggregate of the plaintiff's demand, and 
must be all looked to upon a question of jurisdiction.” 

The true criterion by which the question of jurisdiction in 
such cases is to be settled, I apprehend to be, the amount 
legally due on the note, or the sum actually claimed, and for 
which a recovery isj sought before the justice; and not the 
recovery before him, as is said in Cothran et al. v. Wier. 
supra. See Ledbetter v. Castles, supra. 
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These views lead us to the conclusion that the court erred 
in sustaining the demurrer to the plea to the jurisdiction. 

We would not be understood as overruling the cases of . 
Cothran vy. Weir, supra, and Rose v. Thompson, 17 Ala., 
in which the former was cited by this court with approbation. 
Both those cases were correctly decided on the facts presented 
by the records. Our only object is, to correct the unguarded 
expression of Ormond, J., with regard to the jurisdiction, as 
it is laid down in Cothran et al. v. Weir, and establish the 
rule as it is laid down in the later case of Ledbetter v. Cas- 
tles et al., supra, 

We are also of opinion that the judgment of Crabtree 
against the estate of the plaintiff’s intestate was a good off set. 
The debts are due in the same right; and notwithstanding 
the administrator, on a note payable to him as such, is allowed 
to sue and recover in his own name, yet the recovery when 
‘ had will be assets in his hands belonging to the estate of his 
intestate. In such asuit, a demand against him in his indi- 
vidual capacity cannot be pleaded as an off set, (Harbin v. 
Levi, 6 Ala. Rep. 399;) and to hold that a debt due from the 
intestate could not be set off in such an action, would be to 
determine that such claims are subject to no set off whatever 
which is clearly not the law. 

The fact that the claim of Crabtree against the intestate’s 
estate had been reduced to judgment, and that the record 
shows that when it was obtained there were two administra- 
tors, can make no difference, inasmuch as the judgment is de 
bonis intestatis, and the recovery here will be assets of the 
estate. Jones v. Melton, 6 Ala. Rep. 880. 

For these reasons the judgment of the court below must be 
reversed, and a judgment here rendered in favor of the plain- 
tiff in error, on the plea to the jurisdiction. 
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HOOLE anp PAULLIN vs. THE ATTORNEY GENER. 


AL, EX REL. &c. 


. Chancery has jurisdiction to enjoin and abate a public nuisance, caused by 


the obstruction of a public road or highway ; and the fact that the corporate 
authorities of the town within whose limits the nuisance is erected have been 
invested, by act of the legislature, with power to abate nuisanees within the 
limits of the corporation, does .not take away the jurisdiction of chancery, 
without an express provision to that effect. 


. A dedication or gift of land for public uses can only be made by the owner or 


proprietor ; a mortgagor has no such power, as against the mortgagee and 
those claiming under him, although, as to all other persons, he is regarded as 
the owner. 


. Bat if the mortgagee assents to the dedication made by the mortgagor, he 


will be bound by it, as also those claiming under him. 


. The mere fact of acquiescence on the part of the owner in the use and enjoy- 


ment of a way by the public, as a public road or highway, would not create 
the presumption of « dedication, until after the lapse of twenty years, with- ° 
out some clear and unequivocal act on his part amounting to an explicit mani- 
festation of his intention to make a permanent gift of the road to the public. 


. The fact that the owner of the fee, in a conveyance of an adjoining tract of 


land, described it as lying east of the road, is not an act of such an unequivo- 
eal and decisive character as to amount to an implied dedication of it to the 


public use. 


. The pendency of a foreclosure suit, from the time when service is perfected, is 


constructive notice of the mortgage, although it is not recorded according to 
the requisitions of the statute. 


. The dedication of a road to the public must, in the absence of all testimony 


proving that value was paid for the grant, be regarded as voluntary and 
gratuitous; and the expenditure by individuals of money or labor in opening 
it, so far as the public is concerned, is no evidence of a valuable considera- 
tion paid for the grant of the land to the publie use. 


APPEAL from the Chancery Court of Barbour. 
Heard before the Hon. J. W. LESESNE. 
The bill in this case was filed in the name of the Attorney 


General, on the relation of John Hart and John M. Cope- 
land, against the plaintiffs in error, to enjoin and abate a 
public nuisance, caused by the erection of a fence by Hoole 
across a street or public road in the town of Eufaula. The 
charges and allegations of the bill, and answers, as well as 
the other facts of the case, sufficiently appear from the opin- 
ion of the court. On the hearing, the Chancellor decreed a 
perpetual injunction against the plaintiffs in error, from 
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which they appeal to this court, and here assign for error the 
rendition of the decree. 


P. 'T. SAYRE, for plaintiffs in error: 

1. There is no equity in the bill. No reason is stated why 
full and complete redress could not be had at law, and this 
should have been shown in the bill. 5 Porter 317. In cases 
of public nuisance, the jurisdiction of a court of chancery is 
rare, and confined to cases seeking preventive relief. In this 
case, the fence had been already erected, and the property . 
already damaged. 2 Story’s Equity, §§ 924, 925; 2 Water- 
man’s Hden on Injunctions, note 259. Equity interferes to 
restrain a public nuisance, only in order to prevent irrepara- 
ble injury before a court of law can act definitely. 5 Porter 
317. Application should have been made to the corporate 
authorities of the town of Kufaula, or to the Cireuit Court 
by indictment. 

2. The facts stated in the bill do not give the court juris- 
diction, viewing the nuisance as private. The injury to the 
relators is the alleged diminution in the value of their prop- 
erty, and that it will be lessened much more if the obstrue- 
tion is not removed. In order to authorize a court of equity 
to entertain a bill to restrain a private nuisance, the injury 
inust be irreparable, and not to be compensated by damages ; 
mere di:ninution in the value of property, without irrepara- 
ble mischief, will not afford any ground for equitable relief. 
16 Vesey 342; 2 Swans. 388; 7 Porter 238; 1 McCord’s 
Ch. 809; 2 Story’s Equity $ 925; 2 Waterman’s Eden on 
Injunctions 259. The statement in the bill, that the relators 
fear a greater diminution in the value of their property, does 
not give the court jurisdiction. 5 Porter 314. 

3. The facts do not establish a dedication. There can be 
no dedication, wnless it 1: by the owner of the fee. 3 Kent's 
Com. 457. Paullin had no title subsequent to 1837; the bill 
to foreclose was filed in November, 1841, and service per- 
fected Nov. 18, 1841; the mortgage became forfeited twelve 
months after its execution, an the fee then vested in the 
mortgagee. 6 Ala. 54%; 1 ib. 789. Lis pendens is notice of 
the mortgage. 8 Ala. 570. The public cannot be consider- 
ed a bona fide purchaser for value. The relators did not 
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make their improvements until long after the decree of fore- 
closure. Westcott was a non-resident, and cannot be pre- 
sumed to have acquiesced in the use of the road by the pub- 
lic. Westcott obtained all the title which Wm. 8. Paullin 
had when the mortgage was executed, and Paullin had no 
right to encumber it. 

The testimony does not make out a case of dedication ; 
nor does the proof entitle the relators to the aid of chancery. 

The answer shows that Lewis Paullin was the owner of* 
the jand, and this is proved by the evidence; he ought there- 
fore to have been made a party. 8 Porter 272; 5 Ala. 178; 
16 ib. 680. 


Bruser & Rick and Cato, contra: _ 

1. The mortgage of William S. Paullin to Westcott, of 
the 9th of September, 1836, does not amount to constructive 
notice to complainants of its existence, and express notice to 
them of the fact of its execution is neither alleged by the de 
fendant in the pleading, or proved by the evidence. Her- 
bert v. Hancock; 16 Ala.597; Brock v. Headen, 13 Ala. 370; 
McGehee v. Carpenter, 4 ib. 469; Allen v. Railroad, 11 Ala. 
488; Clay’s Digest, page 152 § 2, p. 154 § 15, p. 379 § 8, p. 
155 § § 22, 23, 24, 25. 

2. But if mistaken in this view, and the mortgage amount- 
ed to constructive notice by virtue of its record, still Wm. 5S. 
Paullin, the mortgagor, is considered in law and equity 
owner of the fee, and could, therefore, even while the mort- 
gage to Westcott was in force and unforeclosed, make the 
dedication. 11 Johnson 598; 4ib.41; Jackson v. Vernon, 1 
Kast 288; Haton v. Jacques, 1 H. Black. 117. 

3. No deed, nor particular form of grant, nor great length 
of user, is necessary to a dedication; it is enough if the in- 
tent to dedicate is fairly apparent, and that there is an accep- 
tance of it by the public; and this intent may be gathered 
from the acquiescence of the parties making it—from his acts 
anddeclarations, and from the acts and declarations of the 
parties claiming through the original dedicator. Rector v. 
Hyatt, 8 Missouri 448; 6 Peters 481; 10 ib. 662; Larned vy. 
Larned, 11 Metcalf, 421: Kennedy v. Jones, 11 Ala. 81; 
James v. Dean, 8 Bing. 447; Curtis v. Hoyt, 19 Conn. 154; 
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Hobbs v. Lowell, 19 Pick. 409; Cleaveland v. Cleaveland, 
i2 Wend. 172; Denning v. Roome, 6 ib. 651; State v. 
Trask, 6 Vermont 855; State v. Cullen, 3 ib. 580; Noyes v. 
Ward, 19 Conn. 265; People v. Benham, 2 Doug. 256; 
Priteh v. Atkinson, 4 N. Hamp. 9; Green v. Horner, 6 Ser. 
& Rawles 71; Rex y. Lloyd, 1 Camp. 262: U. States Dig. 
vol. 2, p. 26, (dedications) §§ 1, 9. 

4. The defendants in the court below are presumed to have 
had notice of the dedication anterior to their purchase, from 
the use made of the road, and ‘from the notoriety of the trans- 
actions connected with it. City v. White, 6 Peters 441; 
Scroggins v. MeDougald, 8 Ala. 884; Brown y. Anderson, 
1 Monroe 201; Governor v. Lynch, 2 Paige 800; Hiern v. 
Mill, 18 Vesey 120. 

5. The complainants in the court below having purchased 
and improved their property with reference to the dedication, 
will, under the circumstances, be protected in equity ; to hold 
otherwise would operate as a fraudon them. Wyeth v. Stone, 
1 Story 282; City, &., v. White, 6 Peters, 488; Abbott v. 
Mills, 3 Vermont 519; Renck v. Kerr, 14 Ser. & Rawles 267 ;. 
Lewis v. Carstars, 6 Wharton 193; Rector v. Hart, 8 Mis- 
souri 458; Noyes v. Ward,-19 Conn. 265. 

6. Kquity has jurisdiction in cases of public nuisance, to 
prevent irreparable mischief to private rights, or reasonably 
apprehended injury; and the stopping of a public route is 
such a nuisance. Demmett v. Kskridge, 6 Munford 808; 
4 Hen. & Munf. 474; Beveridge v. Lacey,3 Rand. 638; State 
v. Mayor, &e.,5 Porter 279; Bemis v. Upham, 13 Pick. 169; 
Mayor v. Rodgers, 10 Ala. 47; 7 Ohio 219; City v. Canal 
Co., 12 Peters 91; Brady v. Weeks, 8 Barbour 157. 

7. Equity never refuses its aid where there is a clear right 
to the enjoyment of the subject in question, and an injurious 
and unauthorized interruption of that right to the detriment 
of private persons; and in such a case the bill may be filed 
by the Attorney General, at the instance of the relators, if 
deemed expedient, or by themselves without using bis name. 
Bell et al. v. Blount, 4 Hawk’s 391; State v. Mayor, 5 Porter 
279; Attorney General v. Cleaver, 18 Vesey 211. 

8. Generally, where the evidence is conflicting, and the in- 
jury to the public doubtful, equity will withhold its interpo- 
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sition; but when private individuals suffer in interest, distinet 
from the public in general, it will take active measures 
against allowing the public nuisance to continue. Spencer v. 
London et al., 8-Simons 198; Catlin v. Paige, 9 Paige 575. 

9. The power of the council of Eufaula to abate nuisances, 
cannot affect in any way the acknowledged jurisdiction of « 
court of equity over the matter. Its jurisdiction is not ex- 
ercised for the purpose of’ interfering with other jurisdictions, 
but to exercise « salutary control for the public protection. 
Attorney General v. Johnson, 2 Wilson Ch. 102; City Coun- 
cil v. Scott, 13 Ala. 477; Waterman’s Eden on Injunctions, 
2 vol. 3 ed. p. 259; (see note.) 

10. There is enough on the face of the bill, which is proven, 
to give the equity court jurisdiction; and where this is_ the 
case, and the allegata and probata to this extent agree, this 
will answer, although there may be other allegations which 
are not proven. Bishop's Heirs y. Bishop, Admr., 18 Ala. 
475. 

11. The “is pendens, as to the .foreclosure of Westvott's 
mortgage, commenced with the service of the subpcena in the 
cause, and this is long after the dedication in 1851. If the 
mortgage itself was not notice, the lis pendens after the dedi- 
cation, about three years or upwards, is not notice. Godwin 
v. McGehee, 15 Ala. 233. 

12. Overseers of roads in towns liable to indictment, like 
overseers of the roads in the county, the mode of appoint- 
ment is only variant. Clay’s Digest 507 §2; and the town 
shall repair after user. + New Hamp. 13; State v. Cramp- 
ton, 2 ib. 518. 





GOLDTHW AIT, J.—The bill is filed by the Attorney 
Genera] of the State, at the relation of John Hart and John 
M. Copeland, and charges that the plaintiff in error, Hoole, 
has obstructed a public street or road within the corporate 
limits of the town of Kufaula, by the erection of a fence; 
and the prayer is, for an injunction and abatement of the ob- 
struction. 

Any obstruction of a public road or highway which ren- 
ders its passage less commodious, is a nuisance, and whatever 
doubts'may formerly have existed as to the powers of a court 
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of chancery to entertain a bill to enjoin and abate a public 
nuisance, the jurisdiction of that court for this purpose is at 
the present day well settled; (den on Injunctions 259, 2665 ; 
2 Story Eq. $$ 928, 924; Attorney General v. Johnson, 2 
Wilson Ch. R. 101, 102; Atty. Gen. v. Forbes, 2 Mylne & 
Oraig 129; Spencer v. London & Birmingham, Railroad Co., 
8 Simon R. 193; Sampson v. Smith, 8 Sim. R. 272; The State 
v. Mayor- and Aldermen of Mobile, 5 Port. 279;) and the 
fact that the town council of Kufaula have been invested by 
the legislature with the power to abate nuisances within the 
limits of the corporation, does not deprive chancery of its 
jurisdiction, without an express provision to that effect. 
King v. Baldwin, 17 John. R. 384; Gould vy. Hayes, 19 Ala. 
438, 450. 

But upon the merits of the case the decree cannot be sus- 
tained. The jurisdiction of the court is based upon the 
charge, that the fence erected by the defendant, Hoole, was 
a public nuisance; and whether it was so or not, depends 
solely upon the fact of its erection upon a public street or 
road. It is not pretended that the street, which it is alleged 
was obstructed, was jaid out or opened by the corporate au- 
thorities of the town of Eufaula, but it is charged that it 
became a public road by a dedication from William 5. Paul- 
lin in 1841, he being at that time the owner of the fee. If 
this allegation is sustained by the evidence, then the main 
fact of the case is fully established; the evidence in relation 
to the use of the road by the public being full and satisfacto- 
ry. The dedication is, however, denied by Paullin in_ his 
answer; but we think that the testimony of the witnesses, 
Laird and Raleigh, would be sufficient upon that point, if it 
appeared that Paullin was the owner of the fee. The bill, it 
is true, charges that he was so, but this is denied by the an- 
swer, and the evidence shows that the land upon which the 
fence was erected, was mortgaged by Paullin in 1886, to one 
Westcott; that the law day expired in 1887; that in No- 
vember, 1841, a bill of foreclosure was filed by the mortga- 
gee in the Chancery Court of Barbour county, a decree ren- 
dered in favor of the complainant in 1844, the land sold in 
1846, and purchased by Lewis Paullin. It is a self-evident 
proposition, that a dedication or gift of land for public uses 
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can only be made by the owner or proprietor; and, although 
the mortgagor is to be regarded as the owner of the estate 
mortgaged, as to all persons but the mortgagee and those 
claiming under him, (Doe v. MeLosky, 1 Ala. 708,) yet it is 
equally well settled that he cannot impair the rights of the 
mortgagee, by passing any interest in the premises. Klls- 
thorp v. Dewing, 1 Chip. 141. In the present case, the evidence 
shows that the land was sold by the agent of the purchaser 
at the sale under the foreclosure, Lewis Paullin; to one 
Posten, and by the latter to Hoole, who thus deduces his title 
direetly from the’ mortgagee, and is entitled to all the rights 
in the land which the mortgagee himself had. 

But it is urged, on the part of the defendant in error, that 
the mortgagee in this case acquiesced in the use of the road; 
that Lewis Paullin, the purchaser under the mortgage sale, 
recognized it by the execution of a deed, in which the road 
in question was described as the western boundary of the 
tract conveyed, and that Posten, the purchaser from Lewis 
Paullin, also acquiesced in the dedication. We think the 
position a clear one, that if Westcott assented to the dedica- 
tion made by William Paullin, he would be bound by it, 
and those claiming under him could take no greater rights 
than he himself possessed; and the same principle is applica- 
ble both to Lewis Paullin and to Posten; but the assent to, 
the dedication is very different from the acquiescence in the 
use of the road by the public. Asa general rule, the mere 
fact of acquiescence on the part of the owner in the use and 
enjoyment of the way as a public road, would not create the 
presumption of dedication, until the period of twenty years, 
without some clear and unequivocal act on the part of the 
owner, amounting to an explicit manifestation of his intention 
to make a permanent gift of the road to the public. 3 Kent's 
Com. 451. The record, so far from disclosing any assent on 
the part of the mortgagee or those claiming under him, to 
the acts of William Paullin, which are said to amount to a 
dedication, does not even show that either of them knew of 
these acts. There can be no assent without knowledge; and 
as the mere acquiescence for the period of time which the 
record shows it existed, is not sufficient, the only additional 
fact which is necessary to be considered upon this point, is, 
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the act of Lewis Paullin in recognizing the road as the west- 
ern boundary of the lands conveyed by him in the deed of 
18th January, 1850; and the question is, whether from this 
act we are authorized to imply a dedication. An implied 
dedication is where the appropriation to the public use is not 
sxxpressly proved, but is inferred from the acts of the grantor, 
which are deemed incompatible with any other hypothesis. 
Matthews on Presumptive Evidence 3817. Thus, the laying 
out of a town plat, and selling lots with reference thereto, 1s 
properly regarded us « conclusive act of dedication to the 
public of the streets laid down upon such plat. But is the 
et referred to one of this character? The conveyance is, 
for a certain tract of land lying east of the road, running into 
the town of Eufaula, from the lower bridge over Barbour 
creek, Here is no gift or abandonment of the way to the 
public; no recognition of pubhe rights in the road. Refer- 
ence is made to it simply as the means of describing the 
land conveyed, and designating its geographical boundary. 
It may be, that he desired the road to be kept open for his 
own use, or as a private way; but, be this as it may, we can- 
not regard it as an act so unequivoeal and decisive in its 
character, so inconsistent with every other hypothesis, as 
clearly to manifest his intention of abandoning the road to 
the use of the public, and thus warrant us in depriving him 
of his rights as the proprietor of the land. 

It is also insisted on the part of the defendants in error, 
that the relators having made valuable improvements with 
reference to the road in question, they are to be regarded as 
purchasers for value; and that as the mortgage was recorded 
without the proof required by the statute, it would not, in 
the absence of other evidence, be considered as notice. 

Conceding that the recording was insufficient notice, yet, 
as the record shows that the service of the bill to foreclose 
was perfected in November, 1841, and there is no evidence 
that the purchase of the lots was made before that time, 
and the tunprovements of the relators were not made until 
1845 and 1550, they cannot claim the benefit of any equity 
in this aspect of the case, inasrauch as they must be consid- 
ered as having notice of the mortgage from the 13th Novem- 
ber, 1841, the time when it appears from the record that the 
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service was perfected upon the mortgagor; (Bolling v. Carter 
& Womack, 9 Ala. 921; Doe v. Magee, 8 Ala. 570;) while 
so far as the public are concerned, the working on the road, 
or the expenditure of money for opening it, after the dedica- 
tion was made by William Paullin, is no evidence of a valu- 
able consideration paid for the grant ot the land for the pub- 
lic use. ‘The dedication of the land to the public, for the 
purpose of using it as a highway, must, im the absence of 
any testimony proving that value was paid for the grant, be 
regarded as voluntary and gratuitous, and therefore not with- 
in the statute, (Clay’s Digest 255 § 5,)in which the term 
“purchasers” by analogy to the decisions on the statute 
27 Eliz. in relation to fraudulent conveyances, must be con- 
strued to mean purchasers for value. 2 Lomax’ Dig. 368 § 
11; T'wyne’s case, 8 Coke 80. 

The views we have taken are conclusive of the case. 
Upon an indictment for 2 nuisance, the State could have 
claimed no right trom the dedication of William Paullin, 
against any one claiming through his mortgagee, and the same 
facts which would have constituted a defence upon the trial 
on indictment, must prevail in the present suit. 

The decree of the Chancellor must be reversed, and a de- 
eree here rendered dismissing the bill at the cost of the 
relators. 


KNIGHT vs. BELL, Apa’. 


}. When a slave is loaned to a marriv.] woman by her father, for the benefit of 
herself and children, and goes into the possession of her husband, the interest 
of the wife, which is merely that of a bailee, vests in the husband by virtue 
of his marital rights, unless they are excluded by the terms of the loan. 

. Three years’ possession by the husband, under a loan to the wife, without a 
deed or other written instrument recorded, subjects the property, by force of 
the statute of frauds, to sale under execution against the husband, and the 
purchaser would acquire the absolute property, against the lender and those 
elaiming under him. 

. But where the purchaser, in such case, at the time of sale, agrees with the 
husband, that the latter shall have the slave again upon the repayment of the 
purehase money, and the money is accordingly repaid. and jthe slave return- 


te 
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ed to the possession of the husband, he again becomes, as between the lender 

and himself, but a mere bailee as before, and cannot defend against the lender 

nuder the title of the purchaser at execution sale. 

4. A deed or will creating a life estate ir a slave, in favor of a feme covert, to her 
separate use, without the interposition of a trustee, vests the whole beneficial 
mterest in her, and the law makes her husband a trustee for its protection; 
upon his death, the legal title also becomes vested in hev. 

5. When there is « conflict in the evidence, the court should refuse to charge, at 
the request of either party, (unless he will wholly abandon that part of his 
evidence which conflicts with that of his adversary,) that, if the jury believe 
uli the evidence, they must find for the party asking the charge. 

&. To enable a bailee to assert an adverse possession against his bailor, he must 

do some open, unequivocal act evineing such intention, and this must be 

brought to the knowledge of the bailor. 


ERROR to the Circuit Court of Sumter. 
Tried before the Hon. B. W. Huntineron. 


DerinuE by Bell as administrator of Peter Knight, de- 
ceased, against Phereby Knight, for certain slaves. 

On the trial below, Bell, the plaintiff} proved that he was 
administrator of Peter Knight, deceased, and that his intes- 
tate had been in possession of the slave Cynthia in this State 
ever since the year 1838, and that he died in possession of her 
and the other slaves in controversy, who were her children ; 
that Knight, while in possession of Cynthia, called her his, 
and said she was liable for his debts; that in June, 1840, said 
slave was sold under exccution against sid Knight, and pur- 
ebased by one Daniel, with an understanding between him 
and Knight, that whenever said Knight should repay the 
purchase money, which was about $400, he was to have the 
slave back; that said Knight, about two years after the sale, 
got ouc Lyon to repay the purchase money, and had repaid 
said Lyon. Plaintiff also proved the value and defendant's 
possession at the commencement of the suit. 

The defendant proved that she was the wife of said Knight, 
and daughter of one Frederick Bell, late of Kdgecombe 
eounty, North Carolina; that in the year 1833, in said connty, 
said Bell brought said slaye Cynthia to her and her husband, 
and delivered her into their possession, as they were about 
leaving for Alabama, saying at the time that he loaned the 
said slave to said Phereby and her children; that he would 
not give the slave to her, for if he did, she would be sold for 
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said Peter's debts, and that he loaned the slave to her for the 
benefit of herself and her children. The defendant also 
proved that she and her husband, shortly after thus receiving 
said slave, removed to Alabama with her, and had possession 
ef her in this State up to the time when said Peter died in 
1850; and that she was in possession when this suit was 
commenced. She also proved, that, after the sale of the slave 
under execution, said Knight had said that said slave had 
been loaned to his wife; and that he had made the money to 
get her back, and he wanted to secure her to his wife and 
children; that said rederick Bell died in North Carolina, in 
1846, and that by his last will and testament, which was duly 
admitted to probate in February, 1846, he bequeathed the 
slave Cynthia and her increase to the defendant. 

The provision of the will is in these words: “I give and 
bequeath to my daughter Phereby Knight, wite of Peter 
Knight, during her natural life, for her sole, separate and 
exclusive use, free from the debts or engagements of her said 
husband, slave Cynthia and her increase since she went into 
the possession of said Phereby, and all the other property put 
in her possession ; and, after her death, I give the said slave 
and her increase, as well as the other property, unto my 
grand daughter Elizabeth Knight, daughter of the said Peter 
and Phereby, her executors and administrators.” 

This was all the evidence in the cause. 

The court charged the jury: “That if they believed Peter 
Knight, some two years after the purchase by Daniel at the 
sale under execution, repaid, or caused to be repaid to said 
Daniel the purchase money, and believed the other evidence 
of the plaintiff, the plaintiff is entitled to recover, defendant's 
remedy, if she had any, being in chancery.” 

To this charge defendant excepted, and requested the court 
to charge, “that if the jury believed ail the evidence, they 
must find for the defendant.” This request the court refused. 
and the defendant excepted. 

The charge given, and the refusal to charge as requested, 
are assigned for error. 


T. Reavis, for plaintiff in error: 
Upon the state of case presented by the bill of excey- 
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tions, it is contended in behalf of the plaintiff in error: first, 
that the legal title to the slaves sued for, was notin the plain- 
tiff below; secondly, that if it was, he held it as a mere dry 
trustee for the plaintiff in error, who is entitled to the pos- 
session, and can defend the possession against him, at law; 
thirdly, that if he had any interest at all in the slaves, he has 
not the entire interest; and fourthly, that the charge of the 
court excluded evidence from the consideration of the jury 
which might properly have induced them to find for the de- 
fendant. 

I. The following propositions show conclusively that the 
legal title is not in the plaintiff: 

1. The loan to Knight’s wife and children was, to the ex- 
ient of his wife’s interest, a loan to him. Maull v. Hays, 12 
Ala. Rep. 500; McCoy v. Odom, 20 Ala. Rep. 502. 

2. The legal effect of the loan was a contract of bailment 
between him as borrower and Bell as lender. MecKisick v. 
McKisick, Meigs’ Rep. 427; Hardeson v. Hays, 4 Yerg. Rep. 
507; McDonald v. McDonald, 8 Yerg. Rep. 145; Hunter v. 
Sevier, 7 Yerg. Rep. 1381; Story on Bailments, §§ 219, 220. 

3. By this contract Knight was bound, so long as he had 
the power, to redeliver the slave to Bell, whenever called for. 
He could not acquire or set up a title adverse to him. Story 
on Bailments, § 266. 

4. The statute of frauds was never intended to affect the 
contract of loan as between the parties themselves; it merely 
divests their rights under the contract, as between them and 
creditors and purchasers of the borrower. Clay’s Dig. 254, §2; 
Marler v. Marler, 6 Ala. 367; Roden v. Murphy, 10 Ala. 810. 

5. Nothing short of six years’ adverse possession could 
give Knight a title, as between himself and Bell. To have 
made his possession adverse, there must have: been a dis- 
claimer of Bell’s title, and a possession hostile to it, of which 
Bell had notice. Harrison v. Pool, 16 Ala. 167; Green v. 
Harris, 3 Ired. Rep. 210; Darden v. Allen, 1 Dev. Rep. 468; 
Weeks v. Weeks, 5 Ired. Eq. Rep. 111; Spalding v. Grigg, 
4 Geo. Rep. 75; Smith v. Jones, 3 Eng. Rep. 109; Hunter v. 
Sevier, 7 Yerg. Rep. 181; McKisick v. McKisick, Meigs’ 
Rep. 427; Hardeson v. Hays, 4 Yerg. Rep. 507; McDonald 
v. ae 8 Yerg. Rep. 145. 








——— 


_-He could not, therefore, have acquired a title by selling the 

slave, after having had possession three years, and then re- 
purchasing her, unless Bell had had notice of these acts, and 
did. not assert his title within six years afterwards. His 
having permitted the slave to be sold for his debt, and his 
subsequent repurchase, amount to nothing more than a sale 
by himself and a repurchase. If, therefore, he did not ac- 
quire the legal title by six years’ adverse possession, if the 
statute of frauds did not affect the contract between him and 
Bell, and if that contract bound him to return the slave to 
Bell when called for, he did not acquire the legal title, as 
against Bell, by repurchasing the slave. So long as he re- 
mained bound by the contract with Bell, it was impossible 
for him to acquire a title which he could set up against him. 
As between them, then, the legal title remained in Bell, and 
passed by bequest in his will either to the plaintiff in error 
or to his executor. 

Il. If Knight acquired the legal title by the sale and re- 
purchase, he held it in trust either for Bell, to whom he was 
bound by the contract to return the slave when called for, or 
for his wife and children, who were entitled to the possession 
or use of her. If for Bell, all his title passed to the plaintiff 
in error by the bequest; if for the plaintiff in error, either 
under the loan or under the bequest, she being entitled by 
either to the possession and use of the slave, on the death of 
her husband, the legal title united by operation of law with 
her possession. Even if by the death of her husband, the 
legal title vested in the plaintiff below, as his administrator 
and her trustee, she being entitled to the possession and use 
of the property, may defend her possession against him at 
law. This is expressly decided.in Puryear v. Puryear, 12 
Ala. Rep. 18; Puryear v. Puryear, 16 Ala. 491-2; Cook v. 
Kennerly, 12 Ala. Rep. 42; Gunn v. Barrow, 17 Ala. 747. 

The cases of Gamble v. Gamble, 11 Ala. 966; Machen v. 
Machen, 15 Ala. Rep. 377; and Williams v. Maull, 20 Ala. 
Rep..721, do not militate against these views, nor against the 
eases referred to in support of them. In all these cases the 
husband had the legal title, and it was held, that he could not 
vest it in his wife, by any act or‘declaration during the cover- 
ture, so as to enable her to set up the title in a court of law. 
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In this case, Knight never had the legal title, or, if he’did 
have it, he held it as a naked trustee for those oe 
and having the possession. 4 

III. If Knight acquired any interest in the slave by his 
purchase after the sale under execution, he did not acquire 
the entire interest; consequently, the plaintiff below has not 
the entire interest without which, he cannot recover in the 
action of detinue. Bell v. Hogan, 1 Stew. 536; Miller v. 
EKatman, 11 Ala. Rep. 609. 

The loan having been made to Knight’s wife and children, 
he, in right of his wife, only had a joint possession with his 
children ; only his interest in the slave was divested by the 
sale ; that of his children was not affected by such sale. Me- 
Coy v. Odom, 20 Ala. Rep. 507. Consequently, if he acquired 
any title by the sale and repurchase, it was only such as made 
him either a joint owner with Bell, or with his own children. 
His administrator, therefore, could not sue alone. 

IV. The bill of exceptions shows, that there was evidence 
introduced by the plaintiff below of an understanding between 
Knight and Daniel, who became the purchaser of the slave 
at the sale under execution, that Knight could have her back, 
upon the repayment of the purchase money; it also shows, 
that Knight did repay the purchase money in pursuance of 
this agreement; and it shows, that there was evidence intro- 
duced by the plaintiff in error, that Knight remained in pos- 
session of the slave from the time he came to Alabama until 
his death; that after the sale, Knight said the slave had been 
Joaned to his wife; that he had made the money to get hér 
back ; and that he wanted to secure her to his wife and chil- 
dren. These are facts which the jury ought to have been 
allowed to take into consideration in connection with each 
other, so as to determine whether the sale under execution 
was any thing more than a contrivance to secure an advance 
of money by Daniel to pay off the debt; whether Knight 

intended to effect a change of title as between him and Bell, 
and whether after repayment of the purchase money he did 
not still consider himself as holding possession of the slave 
under the loan, and for the benefit of his wife and children. 
Yet the charge of the court excluded all the defendant's testi- 
mony from the consideration of the jury, and confined their 
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investigation to the plaintiff 's evidencealone. Thisis clearly 

-@rroneous. Nabors v. Camp, 14 Ala. Rep. 460; Carlisle v. 
Hill, 16 Ala. Rep. 398 ; Jones v. Welch, 15 Ala. Rep. 306; 
Mims v. Sturdevant, 16 Ala. Rep. 154. 


Buiss & BaLDWwa, contra, cited Williams, Ex’r, v. Maull, 
20 Ala. 721. 


PHELAN, J.—The evidence introduced on the part of 
Mrs. Knight in the trial below, conduced to prove, that the 
slave Cynthia had been loaned to her about the year 1883, 
when she and her husband were about leaving North Caro- 
lina to come to Alabama, for the benefit of her and her 
ehildren, or that the loan was to her and her children; and 
that her husband had always held them in that way. 

.This. loan conferred upon Peter Knight, her husband, 
whatever interest she acquired by it, because it does not 
appear that the loan, whether to herself alone or collectively 
with, her children, was in any manner to her separate use. 
McCoy v. Odom, 20 Ala. 502. But this interest in the wife 
was never anything more than a bailment, and consequently 
never amounted to anything more when the law, by virtue of 
the marital right, vested it in her husband. He acquired her 
interest, whatever it was, and that only. Story on Bailments, 
219, 220. 

“When this slave was sold under execution against Peter 
Knight, there can be no doubt but that Daniel, the purchaser 
at the sheriff's sale, acquired the absolute property as against 
Bell, the lender, and all claiming under him, by force of our 
statute of frauds. The three years’ possession by the debtor, 
without any deed or other instrument duly recorded, setting 
forth a more limited estate in him, subjected the absolute 
property to sale as against Bell, and this the purchaser ac- 
quired, Clay’s Dig. 254, § 2; Myers v. Peek, 2 Ala. 648. 
::But when Knight subsequently repurchased this slave from 
Daniel, what consequences did the law attach to that act? 
Did he acquire the title of Daniel, or did he only place him- 
self in. a position where, as between Bell and himself, he 
would. be considered still as the loanee or bailee of Bell? It 
eannot be doubted but that the latter was the true position in 
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which he stood. Had he been sued by Bell for the slave, ‘he 
could not have defended against him under title from Daniel, 
nor would he have been allowed, as a bailee, to set up against 
his bailor title in another. So far as Bell was concerned, he 
had violated his contract of bailment in suffering the slave of 
Bell to be taken and sold for his debt; and when he acquired 
her back by a purchase, he only restored things to that pos- 
ture which good faith required him to do towards his bailor. 
This, then, did not enlarge his title or estate in the least 
He remained after the repurchase from Daniel, where he was 
before the execution sale, the loanee of Bell by virtue of his 
marital rights, holding just suck a possession and interest as 
was given to his wife by her father, when they were about 
leaving North Carolina, and no more. Story on Bailments, 
§ 266, and authorities. 

The repurchase took place about 1842, and in 1846 Bell 
made his will, by which he gave his daughter, Mrs. Knight, 
a life estate in the slave Cynthia and her children, “to her 
sole and separate use,” with remainder over to his grand 
daughter. Upon the supposition that the slave was delivered 
as a loan or bailment, the lender had a perfect right to're- 
sume the actual possession at any time. This would inelude 
the right to convey to another, or to enlarge the interest of 
the bailee by the creation of a greater estate in him or her, 
either by deed or will. The creation of this life estate, then, 
to her separate use, in Mrs. Knight, by will, was a good and 
valid act, on the supposition that the original delivery was as 
a loan, and conferred upon her all the estate and interest 
which such an act can confer upon a feme covert. Gunn v. 
Barrow, 17 Ala. 748. 

This brings us to the consideration of the extent and nature 
of that estate. A life estate in a slave, created by deed or 
will, in favor of a married woman to her separate use, and to 
her direetly, without the interposition of a trustee, gives rise 
to a question, not as to the extent of her interest, but as'to 
the nature of her title, about which there is found some diffi- 
culty in coming to precise and definite conclusions, which 
need not now be encountered. All the authorities agree, 
that such a deed or will vests the whole beneficial interest'in 
the wife, and that the law makes her husband a trustee ‘for its 
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protection. And further,—waiving still the discussion of the 
question as to where the legal title is, or what becomes of it 
during the life of the husband—no doubt is entertained, that 
on his death a full legal title exists in the wife. Puryear v. 
Puryear, 16 Ala. 491; Same v. Same, 12 Ala. 13. 

Ag long, then, as her husband lived, Mrs. Knight had no 
title under this will of her father, upon which she could either 
prosecute or defend at law under her own name. That right 
and that duty were cast by the law upon her husband as her 
trustee. But when her husband died, and she became again 
a feme sole, the legal title and the beneficial interest became 
operative together in her at once, and she was fully compe- 
tent both to prosecute and defend at law, in respect to the 
slave in question. 

It will be readily seen, that the charge which was given by 
the: court was erroneous, according to the views here laid 
down, because it absolutely precluded the jury from consid- 
ering the defence set up by the plaintiff in error; the judge 

Being of opinion that chancery was the only forum in which 
that.defence could be interposed, when, as we conceive, the 
case as presented by her proof conduced to show a good de- 
fenee at law, she having, according to that proof, both the 
possession and the legal title to the slaves in controversy. 

The charge which was asked by defendant, was correctly 
refused. In one feature of the case, the proof made’ by the 
plaintiff below, and that made by the defendant, is some- 
what conflicting. I allude to that portion of the proof which 
relates to the manner in which Knight in his lifetime claimed 
to hold the slave Cynthia. If the administrator of Knight 
set up for his intestate a title acquired by an adverse posses- 
sion against Bell for six years before the making of his will, 
the proof on this point became material, and is evidently 
conflicting. Such a charge as that which was asked, and 
which amounts in fact to a demurrer to evidence, may and 
should always be refused where the proof is at all conflicting, 
unless the party asking it will wholly abandon the evidence 
which conflicts with that of the opposite side. 

It may not be amiss to add, that. the proof set out in the 
record would. not establish an adverse possession in Peter 

ABnight against Bell. A bailee, to throw-off the. obligations 
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which rest upon him as such, and become an 1 adverse holder 
towards his bailor, must do some open and unequivocal act 
evincing such an intention, and this, to affect the bailor, must 
be brought to his knowledge. The proof in this case does 
‘not show such a state of facts. Harrison v. Pool, 16 Ala. 


Rep. 167. 
For the error in the charge of the court, the judgment be- 


low is reversed, and the cause remanded. 


SEABURY vs. DOE ex vem. STEWART & EASTON. 


1. When a party enters into the possession of land under an executory contract 
of purchase, and fails to comply with the terms of the contract on his part 
in the payment of the money, the vendor may bring ejectment against him 
to recover the possession, and he cannot dispute his vendor’s title, nor set up 
an outstanding title to defeat his recovery. 

2. In such case, the possession of the vendee is not adverse to his vendor, and 
the latter may therefore convey the title to another before he has regained 
the actual possession; and if his alienee is put to a suit for the recovery of 
the premises, he has the right to take them free from any charge for improve- 
ments made by the tenant. 

3. When the vendee has entered under an executory contract of purchase, which 
he fails to comply with in the payment of the purchase money, the vendor 
may, at his election, either treat him as a tenant, and recover for the use and 
occupation of the land, or as a trespasser, and eject him by suit; and in nei- 
ther case is the vendee entitled to notice of his vendor's election, other than 
that given by the process of the eourt when legal proceedings are commenced. 

4. After the death of the vendor in such case, his executors succeed to his right 
of election, when the will confers upon them the right to sell the real estate, 
and the possession of the tenant is subjected to their title; their alienee alo 
is entitled to all their rights against him. ' 

5. When the plaintiff in ejectment shows an outstanding title against that of his 
lessor, and does not connect himself with it, he may nevertheless reeover 
upon his lessor’s title, when the defendant, by claiming under the same lessor, 
is precluded from setting up an outstanding title. 

6. Where plaintiffs and defendant in ejectment claim under the same lessor, a 
deed from defendant conveying the premises to one of the plaintiffs, in trust 
for the payment of a debt to a third person, does not operate as an estoppel 
against plaintiffs’ recovery. 

7. When plaintiff declares upon a joint demise from three lessors, and, on motion 
of defendant, the names of two of them are struck out, the latter cannot com- 
plain on error that the name of the third lessor was allowed to stand in the 
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Ansieaation nor is the action of: Aiea danas venleale onvanvee, im olasing $0 
strike out the names of the two, unless the defendant would permit the name 
of the third to stand, as on his sole demise. 

8. When defendant in ejectment is precluded from setting up an outstanding title 
against plaintiff's lessor, the admission of irrelevant testimony on part of 
plaintiff to rebut an outstanding title is not an error for which the judgment 
will be reversed. 


~ ERROR to the Circuit Court of Mobile. 
Tried before the Hon. Joun Brace. 











This was an action of EJECTMENT, brought by the defend- 
ants in error against the plaintiff in error, to recover a certain 
tract of land described in the plaintiffs’ declaration. The 
plaintiffs in their declaration laid five several demises, to-wit : 
one from Samuel Kitchen, one from Stewart & Haston, one 
from Joshua Kennedy, one from Hallett and Walker, ex- 
ecutors of Joshua Kennedy, and one from William Kitchen, 
Samuel Kitchen and Susan Kennedy, heirs at law of Samuel 
Kitchen, deceased. The defendant, Seabury, appeared, en- 
tered into the usual consent rule, acknowledged himself in 
possession of the premises sued for, and pleaded not guilty. 
At the trial, and after each of the parties had announced 
‘themselves ready, the defendant’s counsel moved the court, 
on behalf of Wm. Kitchen and Samuel Kitchen, on their affi- 
davits produced, to strike their names from the declaration, 
on the ground that they had been used without their author- 
ity or consent. This motion was granted by the court, and 
their names stricken out. 

The plaintiffs also moved for a nolle prosequi as to the de- 
mises of Joshua Kennedy and Samuel Kitchen, it appearing 
that they had died before suit was brought, and the said de- 
mises were, by leave of the court, stricken out. The trial 
then proceeded, aad resulted in a verdict for the plaintiffs. 

On the trial, a bill of exceptions was allowed, by which it 
appears that the plaintiffs, in order to sustain their case, offered 
in evidence a deed, with covenants of warranty, from Hal- 
lett & Walker, executors of Joshua Kennedy, to the defend- 
ants in error, dated the 21st day of June, 1847, and convey- 
ing to them the premises in question ; also, the will of Joshua 
Kennedy, empowering his executors to sell his real estate, 
and proved that the said executors, Hallett & Walker, were 
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qualified and acted as executors under the will. They also 
proved and offered a paper signed by Joshua Kennedy, and 
purporting to be the agreement made with the defendant, Sea- 
bury, and proved that the defendant went into the possession 
of the said premises under that agreement, and had been in 
possession eversince. That agreement is as follows: “I have 
sold to James S. Seabury, of the county of Baldwin in the 
State of Alabama, the tract of land of four hundred arpens, 
or thereabouts, on Chickasaboque creek, in the county of Mo- 
bile, formerly in the possession of Joseph Kennedy, Esq., de- 
ceased, and on which Saml. A. Carpenter has lately erected a 
saw mill; and the said Seabury agrees to pay me the sum of 
three thousand dollars, in three annual instalments from the 
date of this memorandum; and the said Seabury is hereby 
authorized to take possession of said premises forthwith, and 
to make such improvements thereon as he may think proper ; 
and I hereby bind myself, my heirs, executors and adminis- 
trators, to make out for the said Seabury, as soon as I conve- 
niently can, a lease of the premises above mentioned for the 
term of three years from this date; and in case the said Sea- 
bury shall well and truly pay to me the three yearly instal- 
ments of one thousand dollars each, as above mentioned, I 
hereby bind myself, my heirs, executors and administrators, 
to make out and deliver to said Seabury a good and sufficient 
warranty deed for the said tract of land and saw mill, as above 
mentioned. Dated at Mobile, this 6th day of November, A 
D. 1835. (Signed) JosHuAa KENNEDY.” 

The plaintiffs further offered a patent from the United 
States to Samuel Kitchen for the same land, dated the 27th 
of January, 1841; also the petition and schedule of the said 
Seabury for the benefit of the United States Bankrupt Law, 
dated the 12th day of December, 1842; and in the said sche- 
dule appeared this same piece of land, and also that there was 
then due and owing upon it, under the agreement by which 
_he took possession of it, the sum of $3,600. It also appeared 
by the same schedule, that Seabury had mortgaged the same 
property, with other property, to Joseph Wiswall, to secure 
a large debt then due and owing to the said Wiswall. They 
also offered the judgment of discharge of the said Seabury 
as a bankrupt, in the United States District Court.at Mobile, 
dated the 2d day of May, 1843. 
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The plaintiffs also offered evidence tending to show, that 
Joseph P. Kennedy was in possession of the premises from 
1819 to 1822, and had a mill there, and that it was then held 
as the property of Joshua Kennedy; that in 1833 one Saml 
A. Carpenter went into possession of the premises, under an 
agreement with Kennedy, and re-built the mill on joint ac- 
count with Kennedy; that after occupying the premises some 
time, he and Kennedy disagreed, and he abandoned the place 
and left it in the possession of the said Kennedy; that by 
their agreement, Kennedy was to make him a deed for part of 
the property, and it was upon this subject that they disagreed; 
that in 1834, and whilst this contention existed between him 
(Carpenter, the witness,) and said Kennedy, he learned that 
Samuel Kitchen had some claim, or pretended to have some 
claim to the said land; that on hearing these facts, he went. 
to said Kitchen to inquire about it; “that said Kitchen told 
him he did not claim it, that he recognized the right of Ken- 
nedy, that it belonged to him, (Kennedy,) and that he was 
ready to make him a deed to it at any time.” Witness was 
willing to take Kennedy’s deed, but Kennedy would not give 
it, and he abandoned the premises. 

The defendant objected to the declarations of Sam]. Kitch- 
en, as detailed by the witness, Carpenter, going to the jury 
as evidence. His objection was overruled by the court, and 
the defendant excepted. 

' The defendant then offered in evidence a transcript from 
the records of the Orphans’ Court of Mobile county, showing 
the resignation of Robert L. Walker as executor of Joshua 
Kennedy, which was duly tiled and accepted in March, 1848. 
Defendant further offered 2 deed from said defendant, Seabu- 
ry, to Wm. ©. Easton, in trust to secure a debt due to Joseph 
‘Wiswall of upwards of $9000, embracing the premises sued 
for, and» dated the 5th day of May, 1838, with warranty of 
title; also, a deed of release from said Wiswall to said Sea- 
bury, of all of said debt inentioned in said deed of trust. 
This last deed bears date july 1st, 1850; also, a deed of re- 
lease and quit claim of the same premises from Wm. Kitchen 
to Saml. L. Kitchen, dated the 15th of April, 1851; also, a 
deed, with warranty, from Samuel Kitchen to Joseph Wis- 
wall of the same premises, dated the 21st of April, 1851; 
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also, a lease from said Wiswall to said defendant, Seabury, of 
the same premises; but the lease is not appended to the bill 
of exceptions, and it does not appear when it was dated, for 
what term or for what consideration it was made. 

There was also evidence tending to show an indebtedness 
on the part of the plaintiffs to defendant, and also on the part 
of defendant to plaintiffs. There was also proof tending to 
show, that Seabury, at a date prior to the date of the deed 
from Hallett & Walker, executors, to Stewart & Easton, aban- 
doned his contract of purchase with Joshua Kennedy, and on 
one occasion said, ‘“‘he would have nothing more to do with 
it, and that he would discharge his mind from the subject.” 

The bill of exceptions contains much other proof, but it 
is not deemed essential that it should be more fully stated in 
order fairly to present the questions of law that arise. 

After the evidence was closed, the plaintiffs contended that 
they were entitled to the demise of Susan Kennedy laid in the 
declaration, as it then stood, as the defendant had, by his own 
motion, caused to be stricken out the names of Wm. Kitchen 
and Samuel L. Kitchen, who were stated in said declaration, 
as it originally stood, to have demised jointly with the said 
Susan; but the defendant contended, that as the demise was 
joint, and two of the names being stricken out, the other name 
must be considered as out also. The court decided, that the 
name of Susan Kennedy should remain in the declaration, 
and imposed upon the defendant the condition, that the names 
of the said Kitchens should not be stricken out, unless he 
would permit the name of the said Susan Kennedy to stand 
in said declaration asa sole demise. To this the defendant 
excepted. 

The court charged the jury: “That if Seabury went into 
possession of the premises sued for under a contract of pur- 
chase from Kennedy, he thereby admitted the title of Ken- 
nedy; that if Seabury had failed to make payment of the 
_ price of purchase of the land, Kennedy in his lifetime could 
have sued him in ejectment, and Seabury could not dispute 
Kennedy’s title, or set up any outstanding title against it; that 
Stewart & Easton, by purchasing from Kennedy’s executors, 
would be entitled to stand in the shoes of Kennedy, and that 
then Seabury could not dispute the title of Stewart & Easton, or 
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set up or claim under any other outstanding title against them ; 
nor could it avail the defendant, that Stewart & Easton had 
themselves set up and shown that the patent and legal title 
was in Kitchen and his heirs; that if the defendant claimed 
under a contract of purchase from Kennedy, and Stewart & 
Easton also held from Kennedy, the defendant could not hold 
adversely to Stewart & Easton, and was not entitled to set off 
against them the improvements he had made.” ‘To this charge 
the defendant excepted, and prayed the court to charge: 

“1. That the failure of Seabury to pay the instalments 
named in the agreement of Kennedy, did not rescind the con- 
tract; they were bound to give notice to Seabury to that ef- 
fect. (Which charge, as prayed, the court refused.) The 
court admitted the proposition, but qualified it by charging 
the jury, that it did not rescind the contract; but such failure 
would enable Kennedy to recover in ejectment. 

“2. That the conveyance from Hallett & Walker, execu- 
tors, to Stewart & Easton, of the 21st of June, 1847, was a 
violation of the agreement of Kennedy with Seabury, and 
absolved the latter from all allegiance and obligation to them 
under said contract, and made his possession adverse to them, 
This charge was refused. 

“3. That Stewart & Kaston, claiming under Kennedy, and 
having themselves set up and proved an outstanding title in 
Kitchen’s heirs, and not connecting themselves by a convey- 
ance with the title of Kitchen, are precluded from recovering 
on the title of Kennedy. This charge was refused; and the 
court charged, that if Stewart & Easton and Seabury both 
claimed under Kennedy, they (S. & E.) could recover on the 
title of Kennedy, notwithstanding they had shown the patent 
of Samuel Kitchen and his heirs. 

“4, That Stewart & Easton are estopped from recovering 
against Seabury, on their own demise, by the deed of trust 
made to Wm. C. Easton in 1888, and the recitals therein above 
set forth. This charge was refused. 

“5. That as the plaintiffs now rested their right to recover 
upon two demises only, to-wit: one from Stewart & Easton 
and one from Susan Kennedy, which were not connected by 
any conveyance, if the jury found for the plaintiffs, their ver: 
dict must show on which demise they found.” This charge 
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was also refused; and the eourt charged the jury: ‘That if they 
found a part only of the property, it would be on the demise 
of Susan Kennedy; but if they found the whole for the 
plaintiffs, they might, if they pleased, find a verdict for the 
plaintiffs generally, without specifying on which count they 
found;” and to all these refusals to charge, the defendant ex- 
cepted.” 

The errors assigned are, the admission of the testimony ex- 
cepted to; the charge of the court as given; the refusals of 
the court to charge as prayed, with other matters of excep- 
tion appearing in the bill of exceptions. 





P. PHuixutps, for plaintiff in error: 

Joint demise of three became inoperative by striking out 
the names of two, 

If the demise was permitted to stand in the name of one, 
then the recovery was confined to the share of that one; and 
there being another demise upon which the whole was recov- 
erable, the verdict should have been, as requested by defend- 
ant, applied to the specific count upon which it was found. 
McArthur v. Porter, 6 Pet. 213; Van Ness v. Bank of United 
States, 13 ib. 21. 

Easton had assumed the trust created by the deed of Sea- 
bury, and was estopped from asserting a subsequently acquired 
title in his own favor. 

The plaintiffs themselves produced in evidence a patent 
from the Unite States to Kitchen. By this they showed a 
“superior outstanding title, which would defeat their recov- 
ery.” 

The non-payment of the purchase money, under the cir- 
cumstances, did not rescind the contract of purchase; and be- 
fore Kennedy could convey the title, it was necessary that he 
should have given notice to Seabury. Peters v. Allison, 1 B. 
Monroe 282; Bradford v. Thomas, 6 ib. 3832; Venable v. Me- 
- Donald, 4 Dana 336; Tiernan v. Johnson, 7 Mis. 43; Teary 
v. Merritt, 4 Eng. 559; Petty v. Doe, 13 A. R. 569. 


GEO. N Srewart, contra: 


«1. There was a demise by the three heirs at law of Samuel 
Kitchen, viz: William, Samuel and Susan; to the declara- 
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tion the defendant had pleaded, and issue was joined. The 
defendant's counsel moved to strike out the names of Wil- 
liam and Samuel Kitchen, only after the parties had an- 
nounced themselves ready for trial. This was a surprise on 
the plaintiff, who had gone to trial on the issue as joined. 
But the court ordered these two names to be struck out, 
leaving, of course, the demise effectual as to Susan Kennedy. 
The defendant afterwards pretended that the whole count 
was struck out; but the bill of exceptions shows expressly 
that this was not true, and the court did not agree that it 
was true, and did not so understand it, and ordered the entry 
to be made according to what the court had agreed to do, 
and refused to allow of the pretence set up by defendant's 
counsel contrary to the truth, and caused the truth to be 
recorded. The bill shows that the judge never did grant the 
motion, as pretended by defendant; and that, indeed, the 
defendant never did ask to strike out the whole count. The 
whole of this is a mere quibble, and certainly it cannot be 
supposed the court would reverse the judgment, because the 
counsel asserts a thing which the judge and the record denies; 
no question of merits is involved in this. 

2. That improper proof was admitted. This was that part 
of the evidence of Carpenter, wherein he recognized the le- 
gality of the possession of Joshua Kennedy, and admitted his 
right to sell it. In this there certainly can be no error. 
Joshua Kennedy was in possession, claiming the right to sell 
the land and to dispose of it, and he sold it to Seabury. It 
is now sought to set up a titl: in Kitchen, as adverse and hos- 
tile to that of Kennedy, and that Kennedy was assuming a 
right he had not. The admission of Kitchen, he being since 
dead, that he did not pretend to any claim, and that Kenne- 
dy’s claim and possession was not against his will, was cer: 
tainly proper evidence to show the nature of the claim and 
possession which Kennedy had, and also to repel the preten- 
sion that it was a trespass on the rights of Kitchen. In this 
there was no error. Littell’s Sel. Cases 444. 

8. The objection to the charges given by the court. In 
this there is no error. Hamilton v. Taylor, Littell’s Selected 
Cases444; Baker v. Gittings, 16 Ohio 485; Jackson v. Camp, 
1 Cowen 605; Wright v. Moore, 21 Wendell 230; Jackson 
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ex dem. Shipley v. Moncrief, 5 Wend. 26; Whiteside v. 
Jackson, 1 Wend. 418. Itis said that there should have 
been a demand of possession of Seabury, before he could be 
ousted; but this position is untenable. It must be particu- 
larly noticed, that it is not pretended that this requirement is 
based on any idea of tenancy by Seabury. The plaintiffsan 
error do not claim this; all their instructions are based upon 
the idea of this being a right of Seabury attaching to. him as 
a purchaser in possession. They have chosen their position 
as such, and repudiate the idea of tenancy, and the court will 
aotice that the whole bill of exceptions is by them relied on 
as a purchaser; they make that point only, and not one of 
tenancy. The agreement did provide that Kennedy should 
make a lease to Seabury for three years, but this lease never 
was made, and it never was required nor demanded by Sea- 
bury. He entered as a purchaser, and so claims to place him- 
self. No question of tenancy in such case can be considered. 
See the case of Abee]l v. Radcliff; 18 Johns. 299; also, 1 
Wend. 421. The position of one in possession under an agree- 
ment to purchase, and who fails to comply, is that of a tres- 
passer, and no demand or notice to quit is necessary. 1 
Cowen R. 605; 6 Johns. Rep. 46; 21 Wend. 238; 7 Cowen 
351. The court further charged that Seabury could not claim 
as ai adverse possessor. His position was one of subordin- 
ation to the title of his vendor, from whom he received the 
possession in confidence, and could not contest it. 4 Johns. 
230; 6 ib. 34; Adams on Hjectment 57, and note, 31, 28 note 
30. He could neither prevent the vendor from conveying to 
another, (Cawsey v. Driver, 13 Ala. 818,) nor controvert the 
tatle of Stewart & Easton to whom he conveyed; because he 
was bound by the title, and as he was not an adverse posses- 
sor, he could set up no claim for improvements under the 
statute. There was no proof of any improvements made since 
1836, the date of the statute, nor any proof of any claim 
within the terms of the statute of improvements. But to be 
entitled to claim for improvements, the possession must be 
adverse; his was not. The outstanding title of Kitchen 
could not be set up, because Seabury had received the posses- 
sion from Kennedy. As purchaser holding over after failure 
to comply, the law would be the same as in case of a tenan- 
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cy; it is not adverse. It would make no difference who gave 
in evidence the patent to Kitchen; the fact would have the 
same effect, no matter who exhibited the patent; but it was 
produced at the request of the defendant, who gave to plain- 
tiff a notice requiring it to be produced on the trial, and it 
was produced accordingly. The notice to produce the patent 
is not found in the bill of exceptions, although it is referred 
to, and was intended to be set out. It was lost and could not 
be found. It was inserted at the request of the plaintiff be- 
low ; but it is of no consequence, as the whole matter is im- 
material. 

4, As to the charges which the defendant requested the 
court to give: The first and second instructions involved the 
same questions considered above. Before Seabury could 
claim to be protected by his agreement of purchase, it would 
be necessary for him to show that he had complied with it. 
So far from the law being as he contended, even if he had 
shown full payment but no conveyance, he could be ousted 
by ejectment, (Coleman v. Casey, 1 A. K. Marshall’s Rep. 440,) 
either by Kennedy, by his executors, or by Stewart & Easton; 
for, as between all these parties they had the title, and Sea- 
bury only an agreement or obligation, (without even a seal,) 
that a deed would be made to him. The deed would convey 
the title at law, and his redress would be either for damages, 
or in equity for a specific agreement. Neither remedy could 
he, however, maintain without compliance on his part. In 
any event, Seabury had no claim; he had parted with all 
interest whatever, by deed and by bankruptcy. It will be 
remembered that Seabury had conveyed all his title, if any 
he had, to Haston, by the deed of trust; besides, he had 
made a surrender in bankruptcy and assignment to the as- 
signee in bankruptcy, and yet he is talking of notice to him 
to rescind the contract. Where one obtains the possession of 
another, he cannot in any way set himself up as an adverse 
possessor, either during the continuance of the term, nor at 
any time afterwards. Shelton v. Doe.ex dem. Easton, 6 Ala. 
280; 5 Cowen 129-80. The fourth instruction asked was, 
that the deed to Easton, as trustee, estopped Stewart & Easton 
from recovering against Seabury. It is difficult to conceive 
how Seabury could claim any protection by that deed; by 
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that very deed Easton could have ousted him, Seabury, for 
the condition was forfeited. But that deed was a nullity, 
because Seabury had no title to convey, as against Kennedy ; 
if full payment had been made, it would have been good 
against Seabury; buteven then, not good against Kennedy at 
law. But neither Seabury nor Wiswall furnished to Haston 
means to pay for the land, and that title was subject to the 
superior right and title of Kennedy; so, in Easton, the title 
of Kennedy could not merge in that of Seabury; but, on 
the contrary, that of Seabury was merged in that of Kenne- 
dy. aston, therefore, held title, not under the deed from 
Seabury, but under that from Hallett to Stewart & Haston, 
which was paramount. 

5. It is very clear, that the jury may find a general ver- 
dict always when they think proper, and they cannot be re- 
quired to find on any count specially. There is, therefore, 
no error in the case shown in any respect. 


GIBBONS, J.—The charge of the court below as given to 
the jury, in our opinion, under the proof, contains no error. 
It is predicated upon principles of law, now too well estab- 
lished to be questioned, or to require affirmative argument. 
The charge asserts simply, that where a party under an ex- 
ecutory agreement of purchase enters into the possession of 
lands, and fails to comply with the terms of his contract in 
the payment of the purchase money, the vendor has the right 
to bring ejectment against him and recover back his lands. 
The charge further asserts, that in such a case, the vendee 
cannot dispute the title of the vendor, nor set up an outstand- 
ing title to defeat his recovery; that the possession of the 
vendee is not adverse to the vendor, in the legal sense of that 
term, but consistent with his title, and therefore the vendor 
has the right, even before he regains the actual pedis possessio 
of the land, to pass the title to a third party by deed; and if 
he is put to a suit for the recovery of the premises, he has 
the right to take them free of any charge for improvements, 
which may have been made while in the possession of such 
vendee. All of these propositions we think correct as ap- 
plied to the proof, and the court was warranted in announcing 
them to . jury. Hamilton v. Taylor, Lit. Sel. Cases 444; 
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Baker vy. Gittings, 16 Ohio 485; Wright:v. Moore, 21 Wend. 
230; Whiteside v. Jackson, 1 ib. 418; 4 John. 280; 6 
ib. 84. 

The vendor of premises, under circumstances such. as:are 
disclosed by the record, after such default in payment of the 
purchase money, has the right, at’ his: election, to treat the 
vendee as his tenant; and recover against him for the use and 
occupation of the land, (Davidson v. Ernest, 7 Ala. 817 ;) or 
he may treat him as a trespasser and eject him by suit. 
Jackson v. Camp, 1 Cowen 605; 7 ib. 751. 

The first charge asked by the defendant was, in our opin- 
ion, correctly refused. This was, that the default of Seabury 
in the non-payment of the purchase money, did not rescind 
the contract between him and Kennedy or his grantees, but 
that in order to effect this, it was necessary to have given 
Seabury notice. In no view that:we can take of this case 
under the proof, can we see how Seabury was entitled to 
notice. He had violated his agreement in the non-payment 
of the purchase money stipulated, and his duty was, after 
such default, to pay the money, or restore the property to his 
vendor if he would receive it. The vendee being in default, 
the vendor has the right to elect whether he will abandon 
the contract and re-enter upon his: premises, or hold the ven- 
dee to his agreement, if the contract, is such a one as can be 
enforeed by compelling a specific performance; but in neither 
case has he the right.to any notice of the election of the ven- 
dor, other than what the process would give him when pro- 
ceedings are commenced. There was no error in refusing to 
give the charge as asked; and, without affirming the correct- 
ness of the charge as. modified and given by the court, we 
simply say, there:is nothing:in it of which the defendant can 
complain. 

The second charge asked, we think, was also properly re- 
fused. It assumes that Kennedy, notwithstanding the default 
of Seabury, andafter: such default had continued for nine 
years, had go right to part with his title, after having put 
Seabury in possession of the land under his agreement. It 
assumes, that one party to an agreement, in which there are 
mutual stipulations, can wholly neglect those that rest upon 
him, and yet hold the other party to the faithful observance 
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of his. It assumes also, that where a landlord conveys by 
deed the freehold to another, the tenant is absolved from all 
allegiance to the grantee. ‘T'o none of these propositions can 
we assent. 

Kennedy, or Kennedy’s executors, after the default of Sea- 
bury, had the right to consider him their tenant, or asa tres- 
passer. His possession was subjected to their title, and was, 
in law, their possession. If they conveyed the title to a third 
party, that third party stood in their shoes. This charge was 
correctly refused, and we see no error in that which was sub- 
stituted for it by the court, as the latter was but an affirma- 
tion of what had been previously given in charge to the 
jury. 

The theory of the third charge asked is correct, as applied 
to the generality of cases; but owing to the peculiar position 
of the defendant, it was not applicable to him, and was cor- 
rectly refused. The mere fact that the plaintiff himself 
shows, in the course of his proof, an outstanding title, cannot 
vary the case from what it would be if the defendant on his 
part showed or offered to show the same fact. His position 
does not permit him to take advantage of it, come from what 
source it may. 

The fourth charge asked was, we think, also properly re- 
fused. It is difficult to comprehend how the fact, that Wm. 
C. Easton had been the trustee in a deed made by Seabury 
for the benefitiof Wiswall, of these same premises, could 
operate as ai estoppel to Stewart & Haston, so as to. prevent 
them from recovering the property on a title acquired from 
Kennedy. The deed from Seabury to Easton, trustee, con- 
veyed to Kaston such title, and only such title, as Seabury 
had. If he had any title to pass by the deed, so far from 
operating as an estoppel to Easton, it would have the oppo- 
site effect. 

The fifth charge asked, we think, was correctly refused also; 
because, under the proof before the jury, and the charges of 
the court previously given, it was not demanded in order to 
secure the rights of the defendant. The charge, however, 
as given by the court after such refusal, was all that the de- 
fendant would have been entitled to, if the state of the evi- 
dence had created a demand for it, in order to prevent an 
injury from being inflicted upon him by the verdict. 
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The next matter of exception presented by the record is, 
that on the trial the name of Susan Kennedy was permitted 
to remain in the declaration, purporting a sole demise, after 
the names of William Kitchen and Samuel L. Kitchen had 
been stricken out. The record shows that the-names of the 
latter were stricken out on the motion of the defendant, and 
it would be nothing less than the most manifest error that 
would induce this court to sustain an exception where the 
matter complained of was brought about by the party him- 
self assigning the error. But we see no reason why the name 
of Susan Kennedy could not as well stand alone in the de- 
claration, as when joined with the other heirs of Samuel 
Kitchen, deceased. Adamson Hjectment 210. If there was 
a recovery upon it, such recovery could only have been for 
such interest as she had. But there was no error in laying a 
demise in her name alone. This decision of the court below, 
however, was a matter within its discretion, and not revisa- 
ble on error. 

The only remaining matter of exception is, that illegal 
evidence was permitted to go to the jury. This consisted of 
the declarations of Samuel Kitchen. In the view that we 
have taken of this case, this evidence becomes entirely irrele- 
vant; and whether the court erred or not in permitting it to 
go to the jury, we do not now think it necessary to decide. 
The plaintiffs, in offering it, were doing what the law did not 
require of them. Their case was made out withoutit. It was 
offered to rebut an outstanding title, when such a defence was 
not in the power of the defendant to make; and if the court 
below even had committed an error, we should not have re- 
versed the case for that reason. It would have been an error 
in no way affecting the rights of the defendant, and he could 
not be heard in complaint of it. 

We find no error in the record, and the judgment of the 
court below is affirmed. 
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SALTMARSH vs. BOWER & CO. 


1. When defendant’s answers to interrogatories filed to him under the statute 
are excepted to, and he does not in turn except to the ruling of the court in 
sustaining the exceptions, but answers over, he cannot raise an objection in 
the Appellate Court to the action of the primary court. 

2. Answers to interrogatories under the statute are governed by the same rules 
that are applicable to answers to bills of discovery in chancery, so far as re- 
spects the nature of the discovery sought, and the effect of the answers as 
evidence when made. 

8. In an answer to a bill of discovery in chancery, nothing can be considered im- 
pertinent which tends to disprove the existence of the cause of action or 
defence set up in the bill; and in like manner, an answer to interrogatories 
under the statute, whether it is purely responsive, or contains affirmative irre- 
sponsive allegations in avoidance of the demand, cannot be made the subject 
matter of exception. 

4. When a party files interrogatories under the statute to his adversary, it is 
optional witb him to read the answer or not; but if he offersa portion of it, 
he thereby makes the whole of it evidence. 

5. The case of Lake v. Gilchrist, 7 Ala. 955, overruled as to the last point. 

6. When assumpsit is brought on an account in the name of the assignor for the 
use of his assignee, it is not error to refuse to instruct the jury that the assignee 
acquired no right to maintain an action on the account by reason of the trans. 
fer; and a charge which asumes that the assignee must have a right to main- 
tain the suit as plaintiff, is properly refused. 

7. If a partner borrows money, upon the security of his firm’s acceptance of 
another’s draft, the acceptance, in the absence of matter which will avoid it 
establishes the relation of debtor and creditor, to the amount of the draft, 
between the firm and the lender. 

8. Notice is a matter of fact for the determination of the jury from the evidence 
before them. 


Error to the Circuit Court of Perry. 
Tried before the Hon. GEORGE GOLDTHWAITE. 


This was an action of ASSUMPSIT, instituted by William 
Bower & Co. for the use of John N. Smith against Saltmarsh, 
the plaintiff in error, to recover the sum of twenty-three hun- 
dred and eighteen 7,3, dollars, alleged to be due upon an 
account stated. The declaration is in the usual form, and the 
defendant pleaded: 1st. Non assumpsit ; 2d. Set off; and 8d. 
Payment; and the cause was tried upon these issues. Ver- 
dict and judgment for the plaintiff below for three thousand 
dollars and nineteen cents. 
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Upon the trial, a bill of exceptions was sealed by the pre- 
siding judge, by which it appears that interrogatories were 
propounded by the plaintiff to the defendant under the 
statute, which were answered by the defendant. His answers 
were excepted to, and the facts as to the ruling of the court 
upon the exceptions will sufficiently appear in the opinion. 

Several charges were prayed for and refused, but as they 
appear in the opinion, it is deemed unnecessary here to state 


them. 


BELSER, Harris and Rice, for plaintiff in error : 

1. The agreement between Saltmarsh and Bower & Co., 
that the latter’s account against Saltmarsh, which is the foun- 
dation of this suit, should be applied, pro tanto, to the payment 
of the judgment which Saltmarsh had obtained against Smith, 
and the transfer of the account to Smith for that purpose, 
operated as a payment of the judgment, and extinguished the 
account as a ground of action against Saltmarsh. Cole v. 
Justice, 8 Ala. 795; Mitchell v. Sanford, 11 ib. 695; Fulford 
v. Johnson et al., 15 ib. 385; 1 Sanford’s Rep. 50. 

2. The answers of Saltmarsh to the interrogatories pro- 
pounded to him, were unobjectionable. He had the right to 
state all the circumstances connected with the ‘particular 
matter about which he was interrogated, and his answers to 
that extent are evidence for him. Clay’s Digest 841, § 160; 
Lake v. Gilchrist, 7 Ala. 955. 

8. One of the bills of exchange offered as a set off was in 
existence at the time when the account was transferred ; and 
being accepted by Bower & Co, the legal presumption is, that 
they were accepted with the assent of the members of the 
firm, and therefore binding on the firm: and being the debts 
of the firm, they were proper off sets against Bower &'Co.’s 
said account. 7 Ala. 640. 

4. The notice of the transfer of the account, given: by Smith, 
was not sufficient to prevent any off set, which Saltmarsh 
may have acquired, from being available. 


I. W. GARROTT, contra: 
1. Most.of the assignments of error are predicated upon 
rulings of the court to which no exceptions were taken, and 
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which cannot, for that reason, be reviewed in this court. Mil- 
-ton v. Rowland, 11 Ala. 782; Griffin v. Stoddard, 12 ib. 788; 
9 ib. 560; 1 Eng. 546. 

2. The ruling of the court, in sustaining the exception to 
the answer to the second interrogatory, was correct. The 
interrogatory was propounded in reference to one item only 
of the account; anything, therefore, that defendant said in 
reference to any other item was not responsive. Lake v. 
Gilchrist, 7 Ala. 955. 

8. The court did not err in refusing to give the several 
charges asked. The first charge asked was abstract; because, 
Smith did not bring the action, but Wm. Bower & Co., and 
the court can only know ‘the parties to the record. The 
second charge asked was also abstract, and for the same rea- 
son. The cases of Cole v. Justice, 8 Ala., and Mitchell v. 
Sanford, 11 Ala., have no application to the facts of this case. 
There is no.evidence whatever in the record to sustain the 
third charge asked, and it was therefore properly refused. 
The last charge asked was properly refused: 1. Because it 
was founded‘on a part of the evidence only,—White v. Reed, 
15 Conn. Rep. 457; and 2. Because it took from the jury the 
determination of the question whether the evidence was 
sufficient to establish the notice. Notice isa question of fact. 


CHILTON, C. J:—This was an action of assumpsit ‘by 
Bower & Co. v. Saltmarsh, the plaintiff in error, to recover 
upon an alleged account stated for $2318 2,3,, the suit being 
brought for the use of John N. Smith. The defendant 
pleaded non assumpsit, set off, and payment. There wasa 
judgment and verdict in favor of the plaintiff below for 
$3000 4%, to reverse which the cause is brought to this 
court. 

1. Several objections to the regularity of the proceedings 
in the court below, are attempted to be raised in this court, 
upon rulings respecting various exceptions shown by the 
record to have been taken by the plaintiff below to ‘the 
answers of the defendant to interrogatories exhibited to him 
for'a discovery under the statute ; but, with a saving which 
we shall presently advert to, it does not appear that any 
exception was taken in the court below to the action which 
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was had upon them. The defendant, after the court had 
passed upon the sufficiency of his answers, holding some of 
them wholly insufficient and others partially so, proceeded, 
without excepting to the ruling of the judge, to answer over. 
By thus doing, in our opinion, he conceded the correctness of 
the court’s decision, and cannot raise an objection to it for the 
first time in this court. Numerous authorities to be found in 
our reports show, that matters cannot properly be assigned 
for error in this court, which were not excepted to and pre- 
sented by bill of exceptions, or reserved in some other form 
in the court below. Reavis & Mather v. McLosky & Hogan, 
5 Stew. & Por. 330; Long v. Easley, 13 Ala. Rep. 289-245 ; 
King, Adm’r, y. Cabiness’ Creditors, 12 Ala. Rep. 598-600; 
Clark v. West, 5 ib. 117; Gordon v. McLeod, Ex’r, 20 ib. 
242; Andress vy. Broughton, 21 ib. 200. 

This disposes of all those assignments of error which ques- 
tion the correctness of the rulings of the court upon the suffi- 
ciency of the answers of the defendant to the plaintiff’s 
interrogatories propounded to him, except in reference to that 
portion of his answer to the second interrogatory to which 
the court sustained an exception, and to which decision of 
the court the defendant in error excepted. 

2. The interrogatory propounded was in the following lan- 
guage, namely: “ According to the best of your knowledge 
and belief, is not the first item in said account (that of $792 
zs's) correct, the same being a balance due to said William 
Bower & Co. on an account, or accounts, existing between 
you and said Wm. Bower & Co. previous and up to the date 
of said item? Was not an account rendered you, showing 
your indebtedness to said William Bower & Co. as stated in 
said item, and have you not the same now in your possession? 
If not, in whose possession was the same when you last saw 
it, or knew of its existence? Do youdeny your indebtedness 
to said William Bower & Co. at the time and in the sum 
stated in said first item of said account, and each and every 
part thereof? If you deny only a part of said item, state 
how much you so deny.” 

To this interrogatory the defendant answered as follows: 
‘‘ According to the best of my knowledge and belief, the first 
item in said account is not correct, it being $792 +%,%, a8 per 
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account rendered of the date of said item. It should be 
$592 ;%°. No account was ever “rendered” me “showing 
my indebtedness to said William Bower & Co., as stated in 
said item, nor have I such in my possession, nor such have I 
seen at any time in the possession of any one. I do deny 
my indebtedness to William Bower & Co. at the time and in 
the sum stated in said first item of said account, for two rea- 
sons: first; because said item should be $592 5%, and not 
$792 °,°;, as per account rendered as stated above; and 2d. 
because, (denying any indebtedness on account of said item, 
or any subsequent item,) at the date of said item, as well as 
at the date of the transfer of the account sued on, I was not 
indebted to the said William Bower & Co. in any amount, 
they being indebted to me at both of said periods, in a much 
larger amount, for moneys lent and advanced to and for them 
and their use, and for moneys paid for and on account of 
habilities for them.” 

That portion of the above answer which assigns the second 
reason for the defendant's not being indebted to Wm. Bower 
& Co., and for his denial of such indebtedness “ at the time 
and in the manner as stated in the first item of the account,” 
was excepted to by the plaintiff’s counsel: 1st. because not 
responsive; 2d. because it was evasive; 3d. because the de- 
fendant fails to answer the last question therein.” He also 
excepted to the words in said answer ‘or any subsequent 
item,” because not responsive; also to defendant’s denial that 
he was not indebted in any “amount,” because he was only 
called on to admit or deny a particular item; also, to all after 
the word “ amount” in said answer, because not responsive. 
The court sustained this exception to that portion of defend- 
ant’s answer; to which ruling said defendant excepted, and 
the answers, exclusive of that portion excepted to, were read 
to the jury. 

It is sometimes very difficult to arrive at satisfactory con- 
 elusions upon questions arising under this peculiar statute; 
and it is our duty to subject them to a somewhat rigid exam- 
imation, since they rarely involve very substantial grounds 
for reversing the judgment. We have held, that, notwith- 
standing they originate in a court of common law, we must 
apply to them the same rules which are applicable to answers 
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to bills of discovery in chancery, (Wilson'v. Maria, 21 Ala. 
Rep. 359,) so far as respects the nature of the discovery 
sought, and the effect of the answers as evidence when made. 
If an answer is responsive to a question propounded, and to 
which it purports to be a response, all agree that the party 
who has obtained it, cannot read one portién of it and ex- 
clude the remainder; but the party making the discovery 
has a right to read such other portion to the jury; as, with- 
out this, it is clear much injustice might be done, by submit- 
ting garbled statements to the jury, cutting off the party from 
whom they were obtained, from all benefit of the explana- 
tion he has made. Monroe v. Pritchett, at the present term. 
While, however, this is conceded, the great difficulty in most 
of‘ the cases ‘has ‘been, in determining what ‘is, and what is 
not responsive. 

According to the statute, the interrogatories must be 
“such as the party would be bound to answer upon a bill of 
discovery ina court of chancery.” Clay’s Dig..341§ 160. It 
is further declared by the same section: ‘And the answers to 
such interrogatories being so given and filed, shall be evi- 
dence at the trial of the cause, in the same manner and to 
the ‘same purpose and extent, and upon the same condition 
in allrespects, as if they had been procured upon a bill «in 
chancery for discovery, but no further or otherwise.” It -re- 
sults from this statute, that we must consider that portion of 
the answer to the second interrogatory asif it had been made 
upon a'bill for discovery, and test its sufficiency as proof by 
the: rules: which apply to answers of that: kind. 

The practice has. grown up under the above named statute, 
to allow interrogatories without requiring the party pro- 
pounding them to make ‘a statement of the matter about 
‘which he seeks a discovery, although a different practice ap- 
pears to have been at first indicated; (5 Ala. Rep. 152; ib. 
781 ;)and in ‘this way it may often happen, that interroga- 
tories are held good which, if propounded in a bill of dis- 
covery, would be subject matter of demurrer. Toillustrate: 
A'bill:of discovery must state the matter sought to be dis- 
covered, and show that it is material, and that the party has 
‘aright tothe discovery in aid of a meritorious ground of 
action. Lucasv. The Bank of Darien, 2 Stew. 280. It would 
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contravene the first principles of equity, to hold that.a party, 
either plaintiff or defendant, could resort to equity for a dis- 
covery of mere insulated facts, not predicated upon a legal 
ground of action, or of defence, as the case may be, and, by 
thus confining his adversary to such particular facts, cut him 
off from all explanation. In this way a party, without the 
shadow of right, might easily entitle himself to a recovery, 
or drive his adversary to a bill of discovery against him, in 
order to parry the effect of a partial disclosure; but equity 
strives to avoid this multiplicity of suits, and requires the 
bill to be so framed as not to confine the opposite party to 
an isolated fact, depriving him of all benefit of explanation 
by the form of the pleadings, but so as to allow the merits 
and justice of the case to be attained, by affording to the 
party against whom a disclosure is sought, the benefit of a 
full: answer. 

In Jewett et al. v. C:.& G. Belden, 11 Paige 618, the above 
doctrine was enforced as respects a defendant, and we see no 
reason why it is not equally applicable to the complainant in 
the law court. ‘Assuming, then, as the law, that the com- 
plainant in a bill of discovery must state the nature and sub- 
stance of his cause of action, or of defence to the action, as 
the case may be, it:follows, that nothing contained in the an- 
swer can be-considered impertinent which tends to disprove 
the existence of such cause of action, or of such defence, as 
is made out by the bill. The interrogatories are founded up- 
on the statements of ‘the bill; and, although the pleader may 
restrict them to a particular fact, yet, if thestatement of the 
bill justifies the defendant in going beyond the interrogatory, 
his answer does not ‘thereby become impertinent or irrespon- 
sive, but is sustained by reference to the statement. Thus it 
is, that the court of equity, always desirous of reaching the 
merits of the case, compels parties who resort to its aid, by 
the forms of its proceedings, to lay bare the true facts, so that 
_ justice may be done. 

It is very clear, that the statute was not intended to confer 
upon parties who might seek a discovery under it, a greater 
advantage than they could have had in equity; yet this ad- 
vantage would accrue, (and, in many cases which could be 
put, much to'the detriment of the party required to answer 
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them,) if he is confined in his answer to a direct response to 
the interrogatory, however restricted, without regard to what 
the complainant, if he had resorted to a court of chancery, 
would have been required to allege, as the predicate for such 
inquiry, in the stating part of his bill. 

There is no difference between a bill of discovery and an 
ordinary bill for discovery and relief, except in the prayer ; 
the former, when purely for discovery, prays no relief, but 
merely “that the defendant make a full and true discovery of 
all and every the matters aforesaid,” &c. 

. Had the plaintiff in this case resorted to a bill of discov- 
ery, he would not have been entitled to it, had he failed to 

bi make out such a case as would entitle him to recover at law. 
Mit. Pl. 187; 2 Bro. Ch. Ca. 155; Bea. Eq. Pl. 276; Story’s 
Eq. Pl. §§ 318 to 325 inclusive; 1 Ver. 399; 8 Atk. 200. 
These authorities will show, that the plaintiff must set forth 
his title and interest in the subject of the discovery, and 
must set forth in particular the matters in relation to which 
the discovery is sought. The bill thus opens up the whole 
case, and usually states the matters of defence, by way of 
pretence, and then avoids them, See forms in Kq. Drafts- 
man, 375 e¢ seg. There is no difference in the manner of an- 
swering such bill, and a bill for relief; for, if the defendant 
submits to answer, he must answer fully, and his answer may 
embrace everything which goes to the merits of the contro- 
versy, and which would enable the court, in which the an- 
swer is to be used as evidence, to determine advisedly upon 
the matters in issue. 

The defendant in such answer may set up any matter show- 
ing that the plaintiff has no right of action, and bring up his 
defence, if he have a valid one, thus charging and discharging 
himself, or confessing and avoiding the allegations of the bill. 
He has no right to introduce impertinent matter, but may an- 
swer to any and every matter going to the true merits of the 
issue or issues involved in the litigation; and whether his 
answer contain affirmative irresponsive allegations in avoid- 
ance of the demand, or is purely responsive, is no more the 
subject matter of exception than in an answer to a bill for 
discovery and relief. 

Suppose, then, in this case, the plaintiffs had filed their bill, 
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averring the justness of the demand sued upon; that each 
item of the amount was just, and had not been paid, or other- 
wise settled or arranged; that it had been transferred to Smith, 
as by the endorsement on it appears, and that all these facts 
were within the personal knowledge of the defendant, and a 
disclosure from him of them was necessary or material upon 
the trial of the action at law then pending. It is too clear to 
admit of doubt, that the defendant’s answer might well have 
embraced the matter which the court excluded. True, it 
might have been liable to an exception, for failing to set out 
the sums paid to and for the plaintiffs, &c., as not being suffi- 
ciently specific; but this was not the objection raised in the 
Circuit Court. The ground, doubtless, was that insisted upon 
by the counsel here, viz: that the answer was irresponsive to 
the question. We have seen, that it would not have been 
irresponsive, or rather, irrelevant toa bill filed for discovery ; 
and, had it been made to a bill, it would not have been com- 
petent for the common law court to admit a portion of it, at 
the instance of the plaintiff, and to exclude the remainder. 
The rule is, says Mr. Phillips, if part of an answer in chan- 
cery is read in evidence, the other party is entitled to have 
the whole read; and if, on exceptions taken, a second answer 
is put in, the defendant may insist upon having that also read, 
to explain what he swore in his first answer. 1 Phil. Ev. 358, 
mar. p.; 1 Starkie on Ev. 291; Lawrence v. Ocean Insurance 
Co., 11 John. Rep. 260; 1 Caines’ Rep. 157. This rule is sub- 
ject to some exceptions, which, however, it is unnecessary to 
notice here, as the case before us does not involve them. See 
3 Phil. Ev. (C. & H. Notes) pp. 926, 927, N. 648, and cases 
cited ; Gresley’s Eq. Ev. 324-5; Gilb. on Ev.51; Bull. N.P. 
237; Greenl. Ev. §§ 201, 202, and cases cited. These au- 
thorities, we think, settle beyond controversy that, had the 
answer which the court excluded been obtained upon a bill 
of discovery, it would have been clearly competent. The 
' statute which we have quoted then comes in, and by its terms 
makes the answer evidence, if offered by the party who ob- 
tains it, “in the same manner, and to the same purpose and 
extent, and upon the same condition in all respects, as if it 
had been obtained upon a bill in chancery for discovery,” &c. 
Clay’s Dig. 341, § 160. It follows, therefore, that the court 
erred in excluding the evidence. 
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The plaintiff, after obtaining the discovery, is not’ bound to 
read the answer, but it is optionary with’ him to read it or 
not. Unless he choose to read it, the other party cannot; so 
that in all cases he has the privilege of experimenting upon 
the chances of benefit which a discovery may afford. 

If he offers a portion of it, he makes the whole evidence, 
and submits for the jury to determine what weight they will 
give it. Some confusion has been introduced into the deci- 
sions by not observing the distinction between an answer as 
evidence in the cause in equity in which it is made, and when 
offered in the common law court. In the first, it is only ev- 
idence so far as it is responsive; but in the latter, the whole 
being evidence, it is for the jury to give to each portion what- 
ever of weight they may think it deserves. 

We have deemed it proper to say this much upon the point, 
not because of any intrinsic difficulty involved in it, but be- 
cause one or two decisions of this court seem to be opposed 
to the construction we give the statute, and put the examina: 
tion upon the rules which obtain in taking depositions upon 
written interrogatories. This is manifestly wrong, as it would 
allow one party to make a witness out of the other, limiting 
him, by the form of the interrogatories, to certain facts which 
would make in favor of the party propounding them, and 
cutting him off from all other disclosures, however material 
to the justice and merits of the controversy. The answer 
must not be tried by the rules: governing depositions; but 
must be regarded as the answer of a party to a bill in equity 
for a discovery, containing every averment necessary to con: 
stitute it a good bill, and as affording to the defendant the 
benefit of a full answer to the demand set up by the bill. 
This construction is demanded by the letter and spirit of the 
statute, and'would’ prevent the injustice which any one can 
readily perceive would result in many cases from a different 
rule. 

The case of Lake v. Gilchrist, 7 Ala. 955, is perhaps the 
only one which puts the party answering the interrogatories 
in' the same category with a witness, confining him to a mere 
response to the interrogatory, and holding a disclosure beyond 
that objectionable. Upon this point, which is stated in the 
last head-note of that case, we must recede, believing it is not 
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a correct exposition of the law. The case of Lady Ormon v. 
Hutchison, 13 Ves. 58, relied upon in that opinion, fully sus- 
tains the view we take in this, and shows the distinction which 
we have before taken of an answer upon a bill of discovery, 
and an answer subserving the.double purpose of evidence 
and pleading, when used as evidence, upon the cause in which 
it is made. 

A few words may dispose of the objections to the ruling 
of the court with respect to the several charges. 

The first charge asked by the defendant below and refused, 
was, that Smith, the party for whose use the suit was brought, 
acquired no right to maintain an action on the account by 
reason of the transfer attached to it, which was made by Wm. 
Bower & Co. to him. , 

This was properly refused ; for Smith was not the plaintiff, 
but Wm. Bower & Co. for his use. 

The second charge, which calls in question the validity of 
the transfer of the account to Smith, by reason of an agree- 
ment entered into between Wm. Bower & Co. and the defend- 
ant, Saltmarsh, to apply the account pro tanto to the payment 
of the judgment which the latter had obtained against Smith, as 
the security for Bower & Co., in Lowndes county, was properly 
refused, as it was objectionable both in form and substance. It 
assumed, that the contract to apply the account destroyed the 
right of action, irrespective of whether Saltmarsh had not re- 
pudiated such contract, and succeeded in the supersedeas suit 
in rejecting it as a credit; and further, it assumed that Smith 
was the plaintiff who must have a right of action as necessa- 
ry to the maintenance of the suit. It was obviously caleula- 
ted to mislead the jury, and properly refused. 

The third charge refused was: “That if Saltmarsh loaned 
Wm. Bower $6000 in the year 1845, and Wm. Bower & Co. 
gave their acceptance for the loan and interest at twelve 
months, on 8. M. Hill’s draft for $6,480, it wasa loan to Wm. 

‘Bower & Co. by the admission to that effect created by the 
acceptance.” 


We are not sure that we fully comprehend the meaning of 


this charge. As an abstract proposition, it would seem in- 
consistent with itself; for a loan to Wm. Bower as an indi- 
vidual could not, in the nature of things, be a loan to the 
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firm composed of several individuals. The firm may have 
become bound for the re-payment of the money, however, 
and if the charge meant to assert that the loan was effected 
by Bower, on the security of the acceptance by the firm of 
Wm. Bower & Co. of Hill’s draft, then there can be no ques- 
tion, but that such acceptance would establish the relation of 
debtor and creditor to the amount of the draft, as between 
Saltmarsh and Wm. Bower & Co., unless, indeed, it was void 
for some reason, which the record before us fails toshow. As 
a general rule, in all contracts concerning negotiable paper, 
the act of one partner binds all; and this, even though he 
sign his individual name, provided it appears on the face of 
the paper to be on partnership account, and to be intended to 
have a joint operation. But if the partner deal on his in- 
dividual account, and this is known to the party with whom 
he deals, who, nevertheless, takes the obligation or security 
of the firm, without the knowledge or consent, either express 
or implied, of the other partner, it would be a fraudulent 
transaction, and void (3 Kent 42) as between the members 
of the firm defrauded and the party thus obtaining the secu- 
rity. But there is no evidence in the record that such was 
the case here, nor does it raise any question as to the statute 
of frauds. If the money was borrowed by Bower, upon the 
security of Hill’s draft, which was accepted by the firm, this, 
in the absence of matter which would avoid the acceptance, 
makes the firm the debtor to Saltmarsh, although the money 
was lent to Bower. 

The fourth charge asked, viz: that what occurred in a cer- 
tain interview between Saltmarsh and Bower did not amount 
to notice on the part of Saltmarsh, of the transfer of the ac- 
count by Bower & Co. to Smith, was correctly refused, inas- 
much as notice was a matter of fact to be tried by the jury, 
and it was for them, and not for the court, to determine whe- 
ther the evidence established such fact. The charge asked 
would have been an invasion of the province of the jury. 

For the error in rejecting the portion of Saltmarsh’s answer 
which was excluded, the judgment must be reversed, and the 


cause remanded. 
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GREY’S HEIRS vs. GREY’S ADM’RS. 


1, An advancement is a provision made by a parent to his child, of money or 
property, the entire interest in which passes out of the former in his lifetime, 
though it is not necessary, in all cases, that it should take effect in possession 
before his death. 

2. A promissory note executed by a child to his father, is, of itself, no evidence of 
an advancement ; and it is error to allow it to go to the jury “as evidence of an 
advancement.” 

3. But parol proof is admissible to show a subsequent agreement between the 
payee and maker, by which the former parted with all interest in the money 
eecured by the note, as an advancement to the maker. 

4. A distributee of an estate who has released and abandoned all interest therein, 
which release has been entered of record, is a competent witness for the ad- 
ministrator, to prove an advancement to another distributee, 


ERROR to the Court of Probate of Lawrence. 


On the final settlement and distribution of the estate of 
Nathan Grey, deceased, it was suggested by the administrator, 
that one Daniel, who had married a daughter of the decedent, 
and whose wife was entitled to a distributive share of said 
estate, had received advancements from the intestate for 
which he had failed toaccount. The parties not being able to 
agree upon the value of such advancement, the judge pro- 
ceeded to hear proof and determine the question himself. 
On this trial the administrator presented, and offered to read 
“as evidence to show a further advancement” than said 
Daniel had already accounted for, the following notes, viz: 

‘“‘$151.—One day after date I promise to pay Nathan 
Grey one hundred and fifty-one dollars for value. received, 
as witness my hand and seal, this October 7th, 1841. 

JOHN DANIEL, [Seal.]” 

‘‘$150.—One day after date I will pay to Nathan Grey the 
sum of one hundred and fifty dollars for value received. 
Witness my hand and seal, October 6, 1841. 

JOHN DANIEL, [Seal.]” 

To the reading of these notes as evidence of an advance- 
ment, Daniel, by his counsel, objected; but his objection was 
overruled, and he excepted. 

The administrator then offered the widow and James D. 








panne eet say lai NN aaa Pinca A II ig ht Ry 


284 ts ALABAMA. 


Grey's Heirs v. Grey’s Adm’rs, 


Grey, ason of the deceased, to prove that the intestate in- 
tended the sum secured by said notes as an advancement to 
the maker. To the introduction of this proof Daniel ob- 
jected, but his objection was overruled, and he excepted. 

He then objected to the competency of Mrs. Grey, and 
James D. Grey, the widow and son of the deceased; but his 
objection was overruled, and he excepted. 

James D. Grey was examined on his voir dire, before he 
was sworn in chief. On this examination, he admitted that 
he made a note to the intestate in his lifetime, for the sum of 
$899 .4,°,, dated 2d March, 1842, payable one day after date; 
that the administrator still held this note; that the sum se- 
cured by it was all he had ever received from his father, and 
that he had already abandoned all interest in his father’s 
estate, and had caused such abandonment to be made a matter 
of record. 

The errors here assigned are: 

1. That the court received the notes of John Daniel “as 
evidence of an advancement ;” 

2. That the court received parol proof to show that these 
notes were intended as an advancement; 

3. That James D. Grey was allowed to testify. 


Davi P. Lewis, for plaintiff in error: 

1. The notes are evidence of a debt, and not of an advance- 
ment. If an advancement, why were they retained by Grey 
and his administrator? It is submitted, that to constitute an 
advancement, Nathan Grey must have “ divested himself of 
all property in the subject matter.” 2 Williams on Execu- 
tors, (top page,) 1074; 17 Mass. Rep. 853; Proctor v. New- 
hall, ib. 192; Barton v. Rice, 22 Pick. Rep. 508. _ 

2. Parol evidence could not be admitted to show that the 
notes were intended as an advancement, thus varying the 
plain purport of a written document. Owen v. Henderson, 
7 Ala. 641. 

3. The proof shows that James D. Grey was not advanced, 
and was therefore entitled to a distributive share. If so, his 
renunciation of his share of the estate was voluntary. And 
he was not a competent witness to increase the value of that 
share by excluding Daniel, as his testimony did. Powell v. 
Powell, 10 Ala. 900. 
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THoMAS M. PETERS, contra : 

1. It is true that a promissory note is, prima facie, but evi- 
dence of a debt; and between the parties to the instrument, 
this is the legal intendment. But this rule is confined to 
controversies arising on the instrument itself, and between 
the parties to it. When it comes collaterally in question, 
where a stranger to the instrument is a party, it does not 
apply. In such case, neither party is estopped from contro- 
verting it, or from proving facts which contradict or modify 
this legal intendment. Venable v. Thompson, 11 Ala. 147; 
Rex v. Scammonden, 3 Term Rep. 267. 

2. The evidence first objected to was introduced, not to 
alter, contradict, or vary the terms of the written contracts, 
but only to explain the purpose for which they were given 
and were held. For this end the declarations of the intestate 
whilst they were in his possession were certainly compe- 
tent. Hooper v. Edwards, 20 Ala. 528; 17 Ala. 109-362; 
16 Ala. 318; 8 Ala. 650; 9 Ala. 382-869; 14 Ala. 777. 

3. Moreover, it was certainly competent for the intestate, 
in his lifetime, to have furnished his son with the sums of 
money mentioned in the notes, as advancements, and the son 
might have given the father the notes in evidence of such 
advancements; and the father, at the time he received the 
notes, could have agreed with the son to hold them as evi- 
dence of such advancements. These facts would be admissi- 
ble upon parol proof. Goddard v. Cutts, 2 Fairf. Rep. 442 ; 
4 Phil. Ey. C. and H. Notes, 589, Note 294; Branch Bank 
Mobile v. Coleman, 20 Ala, 140; 1 Greenlf. Ev. 412, § 288, 
et seg. and notes; Brooks et al. v. Maltbie, 4 S. & Port. 96, 
106, 109; Dwight v. Linton, 3 Rob. La. Rep. 57. 

4. It appears from the decree of the court below and bill 
of exceptions, that James D. Grey had been advanced and 
did not choose to come into hotchpot, and that he had in 
open court abandoned all his interest in the estate to be dis- 
tributed, before he was offered as a witness in the controversy 
touching Daniel’s advancement. This was equivalent to a 
verdict and judgment against him, and rendered him compe- 
tent. After his refusal to come into hotchpot, and renunci. 
ation of his interest, he was really not a parcener. He had 
no interest whatever, whether real or technical. And even 
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at law, where a suit is ended as to one of several defendants, 
and he has no direct interest in the event as to the others, he 
is a competent witness ; and this rule is much more liberal in 
chancery, a jurisdiction more nearly allied to that of the Or- 
phans’ Court. Clay’s Dig. 197, § 25, et seg.; 18 Ala. 777; 
Wilks, Adm’, v. Greer et al., 14 Ala. 488; Hall v. Alexan- 
der, 9 Ala. 219; 1 Greenlf. Ev. 498, § 355 et seq. and notes; 
1 Greenlf. Ev. 504, § 361 e¢ seg. and notes. 

5. The mere fact that the witness Grey was a party to the 
record, does not render him incompetent. The widow of 
intestate is equally a party to the record on final settlement 
and distribution of the estate, yet she is a competent witness 
in a contest in hotchpot among the other distributees. An- 
drews v. Hale, 15 Ala. 86; Stewart v. Conner, 9 Ala. 804. 


LIGON, J.—1. An advancement, in the sense in which it 
is employed in our statute in relation to distributions, may be 
defined to be a provision, made by a parent for his child, of 
money or property, the entire interest in which passes out of 
the former in his lifetime; though it is not requisite, in all 
cases, that it should take effect in possession before the death 
of the parent. 2 Williams on Ex’rs, 923; 2 P. Wms. 440; 
Toller 880; 2 P. Wms. 445. 

If the parent let the child have money, and take his note 
for the sum so due, it will be conclusive that, at the time the 
transaction took place, it was a loaf, and not an advancement. 

The notes in the case under consideration, as appears by 
the bill of exceptions, were offered by the administrator, and 
received by the court, “as evidence of an advancement.” 
This was clearly erroneous. The notes, of themselves, are 
evidence of nothing, except that Daniel was indebted to the 
intestate in the sums severally secured by them; and the fact 
that they were held by the deceased at the time of his death, 
with no marks of cancellation, or memoranda indicating that 
he had parted with his interest in them, or in the money, the 
payment of which was secured by them, tends strongly to 
show that no advancement was intended, and that they are 
assets in the hands of the administrator. 

2. But this presumption may be rebutted by parol proof, if 
the facts relied on relate to an agreement, either verbal or 
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written, entered into by Daniel and the intestate after the 
notes were made, and which would show that the intestate 
had parted with all interest in the money secured by the 
notes, to make a provision for his daughter and her busband, 
For this purpose the court might well admit parol evidence. 

The bill of exceptions does not set out the parol evidence 
given in the court below, and consequently we cannot say 
that it erred in receiving it. It merely states that witnesses 
were offered to show that the intestate intended the amount 
secured by the notes before mentioned as an advancement to 
Daniel. But the facts deposed to by them, by which such in- 
tention was evinced, or from which it was to be inferred, are 
not given. Whether they were of the class just named, or 
whether they related to matters occurring before or at the 
time the notes were made, we are wholly uninformed. If 
they were of the former class, there was no error in admit- 
ing them to be proved by parol; but if of the latter, they 
were inadmissible, under the familiar and inflexible rule 
which declares, that if a written instrument is perfect in itself, 
it must be the sole expositor of the intention of the parties to 
it; and parol proof of an agreement between them, not re- 
duced to writing, which is repugnant to the terms and inten- 
tion expressed in the written instrument, cannot be allowed. 
Walker v. Clay & Clay, 21 Ala. Rep. 797; West & West v. 
Kelly’s Ex’rs, 19 Ala. Rep. 353; Long, Adm’r, v. Davis, 18 
Ala. Rep. 801. Neither would it avail to show, by parol, an 
unexecuted intention on the part of the intestate to make 
these debts an advancement to his son-in-law. Such an 
intention would neither divest the right of the intestate in his 
lifetime, nor his administrator after his death. The notes 
would be assets in the hands of the latter, which he would be 
bound to administer. 

As the plaintiff here has not affirmatively shown error in 
this part of his case, we cannot presume it. 

8. The witness James D. Grey is not, in our opinion, in- 
competent on the score of interest. He had voluntarily 
abandoned his interest in the estate of his father, and this 
abandonment is of record. He cannot be allowed hereafter 
to set up a claim to any portion of the estate in the hands of 
the administrator. He is not liable for costs, as the expenses 
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of administration and distribution are paid out of the funds 
of the estate. He has no interest in the fund on which the 
costs are properly chargeable, for, as we have said before, he 
has wholly released and abandoned whatever interest he ever 
had in the estate of his father, and this release and abandon- 
ment has been spread upon record, and must forever estop 
him from setting up any claim to distribution. It is true he 
is a debtor to the estate, from all that appears on this record, 
to the amount of his note exhibited by the administrator; but 
this cannot affect his competency as a witness in a litigation 
between a distributee and the administrator, relative to the 
portion of the former. Our conclusion, therefore, is, that the 
court did not err in permitting him to testify. 

For the error first noted, the judgment of the Probate 
Court must be reversed, and the cause remanded. 





DOE ex pem. SHACKELFORD vs. THE PLANTERS’ 
AND MERCHANTS’ BANK OF MOBILE. 


1. A recital in a deed of trust, that some of the grantor’s creditors were urging 
the collection of their debts at a time when there was a great pressure in the 
money market, and that his property, if sold at a more favorable period, 
would be more than enough to pay off all his debts, is but a statement of the 
reasons which induced him to make the deed, arid does not render it fraudulent 
on its face. 

2. A provision in a deed of trust, conferring upon the trustees “a just and rea- 
sonable discretion as to selling at private or public sale, for cash or upon time 
with ample security,” does not make it fraudulent on its face. 

8. Nor is the deed rendered fraudulent upon its face by a stipulation contained in 
it, that the grantor shall retain the possession of his dwelling-house and the 

. slaves conveyed, nine in number, until the trustees, in the exercise of the 
discretion conferred upon them, shall think proper to sell them. (Gold- 
thwaite, J., dissenting.) 

4. When the deed conveys all the grantor’s property of every description, and 
all debts due to him, and places all his creditors on an equality, the failure to 
annex a schedule of the debts due to and owing by him, or to provide any 
mode of giving notice to the creditors, or to make them parties to the deed, 
is not sufficient to render it void upon its face. 


ERRoR to the Circuit Court of Autauga. 
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'Deied before the Hon, Jona 'D, Paunan. 


HEJECTMENT by the plaintiff in error, deriving the title to 
the premises through one who claimed by purchase at a sher- 
iff’s sale, made in November, 1848, under execution against 
Thomas W. Fleming. The defendant claimed under a deed 
of trust executed by said Fleming in 1838, for the benefit of 
his creditors, and a purchase and conveyance from the trus- 
tees in 1840. 

This deed of trust recites, that the grantor owed between 
fifteen and twenty thousand dollars; thata larger amount was 
due to him than he owed, which, under the pressure of the 
times, he was unable to collect; that some of his creditors 
being disposed to coerce the payment of their claims at any 
sacrifice of his means, he was obliged to make an assignment 
of his whole estate, in order to prevent such creditors from 
disposing of his whole property at a time when there was but 
little money in circulation, thereby ruining him, and leaving 
more lenient creditors unpaid ; that in ordinary times, if there 
was money in circulation, he could pay twice as much as he 
owed, and preserve a good estate. The deed purports to con- 
vey to the trustees all the grantor’s property, debts due to 
him, &c., and describes particularly the real and personal pro- 
perty; but the debts conveyed by the assignment are not spe- 
cified, except as being due by note or account, nor is there 
any schedule of the debts annexed to the deed. Neither is any 
provision made for notice to the creditors, or any mode by 
which they shall become parties to the assignment. The trus- 
tees, Enoch Parsons, Sampson W. Harris and Wiley W. Ma- 
son, are required to take possession of the property, notes, 
&c., to collect the debts, sell the property, and apply the pro- 
ceeds to the payment of the grantor’s debts, doing equal jus- 
tice to all his creditors, and making no distinction between 
them. The deed further provides, “that the trustees shall 
have a just and reasonable discretion as to selling at private 
or public sale, for cash or on time, with ample security ;” and 
contains a stipulation that the grantor shall remain in posses- 
sion of his dwelling-house and the slaves conveyed, nine in 
number, until the trustees should think proper to sell them. 

The plaintiff requested the court to instruct the jury, that 
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this deed was fraudulent on its face and void as to creditors; 
which charge the court refused to give, and the plaintiff ex- 
cepted. 
The refusal to give this charge is assigned for error. 








EumMorE & YANCEY, for plaintiff in error: 


A deed of assignment made by one in failing circumstan- 
ces, purporting to be an absolute conveyance of all the estate 
of the debtor to pay his creditors, to be valid, must fairly 
and bona fide devote the whole property to payment of credi- 
tors, without stipulating for any benefit to the debtor. Gaz- 
zam v. Poyntz, 4 Ala. 874. 

In such a deed, there must be no condition, direct or indi- 
rect, controlling the application of the property. All over 
and above what is necessary for a devotion of the property 
to payment of the debts is fraudulent. Hafner v. Irwin, 1 
Iredell 498. 

Where the property is protected against the creditor, and 
for benefit of the grantor, it is a hindrance and delay to the 
creditors, and against the statute of frauds. Ib. 

The whole purpose of the grantor must be to devote the 
property to satisfaction of his debts. If, therefore, it appears 
that any part of the purpose is, that the deed is to be used or 
to avail for the ease or favor of the debtor; it is fraud, and 
against the statute. Hafner v. Irwin, 1 Iredell 497-8; Smith 
v. Leavitts, 10 Ala. 105. 

By these principles, the deed in question is fraudulent on 
its face, and void. It is filled with complaints against his 
creditors, because they were disposed to sell his property when 
there was no money in circulation; it recited, that the grantor 
had more than enough to pay all, if sold at a more favorable 
time; it recites, that if sold in such more favorable time, a 
fine estate would be left to him, after payment of his debts; 
it gives to his trustees unlimited discretion as to time when 
they should sell his property; it gives them discretion as to 
selling for cash or on time, and on what time; it expressly 
stipulates, that he shall keep possession and use, without 
charge, of his dwelling and nine slaves, until the trustees see 
fit to sell. 

The effect of these stipulations is, to keep the creditors out 
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of the use and benefit of the dwelling and slaves, so long as 
the trustees see fit to indulge the grantor. Another effect is, 
to subject the creditors to such delay as the trustees choose 
to give time on the sales they make; and thus put it in the 
power of the grantor, through the trustees, to compel a needy 
creditor to take less than the face of his demand in cash. 
Another effect is, that the discretion, as to when they would 
sell, given to the trustees, could operate to delay the sale un- 
til the arrival of that time contemplated bythe grantor, when 
money would be plenty; and after the sale, there would bea 
fine estate left for him. 

This case is quite variant, in facts, from those of Planters’ 
and Merchants’ Bank of Mobile v. Clark, 7 Ala. 765, and 
Abercrombie v. Bradford, 16 Ala. 560. In the first, all the 
rents, profits and issues were granted to the trustees, and they 
were not bound by the deed to allow the grantor to remain 
on the place. In the last, the time in which grantor could 
keep possession was limited to six months, and he could have 
been put out before. 

This deed contains no schedule of property, no list of cred- 
itors, nor amount due; and no provision that notice should 
be given to creditors, or that they should become parties to 
the deed; and is void, prima facie, on authority of Cummings 
v. McCullough, 5 Ala. 324. 

Possession of personalty named in the deed being un- 
changed, and remaining by stipulation in the grantor, is con- 
clusive evidence of fraud in an absolute sale, as against cred- 
itors. 

This deed is nothing more than an absolute sale for the 
benefit of creditors, and such possession is fraudulent. 

When it appears on the face of the deed of trust that the 
object is to prevent a sacrifice of the debtor’s property, that 
shows an intention to obstruct creditors in subjecting the pro- 
perty to their debts, and the deed is pso facto void. Vernon 
v. Morton et al., 8 Dana 263; Ward v. Trotter et al., 3 Mon- 
roe 1; Bucklin v. Thompson, 1 J. J. Mar. 228. 

The deed shows on its face, that Fleming was obliged to 
part with his property under the coercion of some of his 
creditors to pay their debts,gpr to dispose of it in some other 
way to prevent a sacrifice of it, and also secure to himself a 
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benefit which he could not otherwise obtain. It also shows 
an apparently peculiar anxiety that these unfeeling creditors 
should share in the property assigned; it also shows an un- 
doubted ability to pay all his debts, if he could prevent the 
sacrifice of his property which was impending from the acts 
of these creditors; and it also shows that he ascribed to these 
creditors and their refusal to indulge him, or, in his own lan- 
guage, their attempt to coerce their debts, that crisis in his 
affairs which evéatuated in his making this deed. Enders v. 
Swayne, (8d point decided, 104,) 8 Dana 108. 


BELSER & RICE, contra: 

Fleming’s deed of trust is not fraudulent on its face. Ab- 
ercrombie v. Bradford, 16 Ala. 560; Baxter v. Wheeler, 9 
Pick. 21; Cannon v. Peebles, 2 Iredell, 204; Marriott v. 
Givens, 8 Ala. 694; Ravisies v. Alston, 5 ib. 297; 2 Stew. 
86; 11 Wend. 240. 

The intention of the assignor, as manifested in the recitals 
of the deed, was, to appropriate his entire property to the 
payment of all his debts. It was made when the property 
conveyed was unencumbered, and when no suits were pend- 
ing against the assignor. It makes no difference between 
“feeling and unfeeling creditors.” -The plain intention was, 
to make the property pay all the creditors, to make such a 
disposition of it as the law would presume was beneficial to 
them. 

The rule of equity is the rule of equality, which is the 
rule of our common and statute law. If, therefore, a debtor 
appropriate his property by deed in a manner most consistent 
with the common law, the statute law and the principles of 
equity, the validity of the transaction should not be impaired, 
although his intention was fraudulent. The act is right, 
though the motive may be wrong. Bancroft et al. v. Bliz- 
zard, 13 Ohio R. 30. 

Where the intent or purpose of the transaction is to pay 
just and bona fide debts, and all the grantor’s creditors are 
placed upon a perfect equality, the law will not pronounce it 
void, merely because the debtor had apprrehensions that a 
portion of his creditors designe@ to sacrifice his property, and 
thereby disable him from paying all his creditors, and execu- 
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ted the deed to prevent such sacrifice. The right to prefer 
one creditor to all others, necessarily implies the right to pre- 
vent that portion of the creditors who are not preferred from 
sacrificing the debtor’s property. There is no fraud in the 
deed. Gassett & Co. v. Wilson & Brown, 8 Florida R. 285. 


GOLDTHWAITE, J.—The only question made in the 
case is,as to the validity of the assignment executed by 
Fleming. 

The parts of the deed relied on by the plaintiff in error, 
in support of the position that it is fraudulent upon its face, 
are : 

1. The statement or recitals which it contains, in relation 
to a portion of the creditors being disposed to sell the prop- 
erty of the assignor, at a time when there was but little money 
in circulation, and that his property was more than sufficient 
to pay his debts, if sold at a more favorable period, and if 
thus sold, a considerable surplus would be left. 

2. That the assignment conferred unlimited discretion upon 
the trustees as to the time at which, and the terms on which, 
they should sell the property conveyed. 

3. The stipulation allowing the assignor to retain posses- 
sion of the dwelling-house and slaves, until they should think 
proper to sell the property. 

4, That the assignment contains no schedule of property, 
no list of creditors, or amounts due either to them or the 
assignor, and no provision for notice to creditors, or for their 
becoming parties to the deed. 

As to the statements in the assignment, in relation to the 
disposition of creditors to sell the property of the assignor, 
at a time when it would not bring its full value, and that a 
considerable surplus would be left, after the payment of all 
his debts, if sold at amore favorable period: we regard them 
as amounting to no more than a statement of the reasons 
which operated upon the assignor, in making such a disposi- 
tion of his property as would, in his opinion, do equal jus- 
tice to all of his creditors; and if the disposition made by 
him was sanctioned by law—if it was a devotion of all his 
effects to the payment of his debts, without any reservation 
of interest beneficial to himself, or prejudicial to his creditors, 
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it would not, under the decisions of this court, be considered 
as fraudulent upon its face. 

The authority giving to the trustees a just and reasonable 
discretion as to selling at private or public sale, or for cash 
or upon time, was expressly decided by this court, in the 
case of Abercrombie v. Bradford, 16 Ala. 560, to be equiva- 
lent in its legal effect, to a provision authorizing the trustee 
to sell for such prices, and on such terms, as he might deem 
expedient; which reservation, as it invested the trustee with 
a discretion which, properly exercised, might be beneficial 
to the creditors, was for that reason sustained. See also, 
9 Porter 566. 

In relation to the clause which reserves to the assignor the 
right to retain possession of the dwelling-house and slaves, 
until the trustees should think proper to sell this property, 
my Own opinion is, that as, by the terms of the assignment, 
the trustees were bound to exercise a sound discretion as to 
the time at which the property conveyed should be sold, it 
was equally their duty in the meantime, to manage such 
property for the interest of those for whose benefit the as- 
signment was intended; and that a stipulation reserving to 
the debtor the right, during this period, to the use of valua- 
ble and productive property, was not only a reservation for 
his own benefit, but in direct opposition to the proposed ob- 
jects of the conveyance, as it enabled him to exercise a con- 
trol over the property which was inconsistent with the rights 
of creditors, by taking from them their right to the rents and 
profits during the time the trustees might think it advisable 
to hold it up from sale. The tendency of courts of late years 
has not been in favor of conveyances of this character; and 
the ease with which frauds are perpetrated under cover of 
deeds of this description, renders it necessary that they should 
be subjected to a close and severe scrutiny. I am unable to 
perceive any valid reason why the assignor might not stipu- 
late for the possession of fifty, as well as nine slaves, and 
. other property, as well as a dwelling-house. The fact that 
the duration of the possession was uncertain, does not deprive 
the stipulation of its beneficial character; nor is it any an- 
swer to the argument, to say that the law would permit the 
trustees to allow the retention of this property by the debtor. 
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The law, as I conceive, would not allow this disposition to be 
made, unless required by, or at least not prejudicial to the 
interest of the creditors; and would hold the trustees respon- 
sible for the rents and profits of the property, from the con- 
veyance to the sale. A debtor may make an assignment for 
the benefit of his creditors, but the law in such case requires 
the faithful and honest devotion of his whole estate to the 
payment of his debts; and in this court a provision the ex- 
ercise of which may enure to his benefit, or result to the 
prejudice of the creditor, by authorizing the trustee to com- 
pound debts, is held sufficient to render the assignment void 
upon its face; not, as we apprehend, for the reason that this 
power will necessarily be employed to the benefit of the one 
or the prejudice of the other, but because it confers upon the 
assignee a power so inconsistent with the professed objects of 
the deed, as to afford conclusive evidence that the intention 
of the assignor was fraudulent. So here, when the debtor 
having the full title, conveys his property to trustees, that it 
may be sold for the payment of his debts, reserving to himself 
as a right, a possession which the trustees would not be per- 
mitted to allow, except in the exercise of a sound discretion, 
and to promote the objects of the trust, I can regard it in no 
other light than a conveyance, to that extent, in trust for him- 
self; and the conclusion which the law invariably draws in 
such cases is, that the grantor, by the insertion of a clause of 
this character, intended the reservation to operate for his 
own benefit, without regard to the rights of creditors; and 
this intention it denounces as fraudulent, without regard to 
the amount of beneficial interest reserved. I am aware, that 
these views are in conflict with the decision in the case of 
Abercrombie v. Bradford, 16 Ala. 560, holding that a pro- 
vision in a deed of assignment, authorizing the assignor to 
remain in the possession of the property conveyed until a 
favorable opportunity offered for the sale, did not render the 
instrument void upon its face; but the reasoning on which 
the decision rests is, to my mind, in opposition to well estab- 
lished legal principles; and believing that its tendencies will 
be to the encouragement of fraud, and to invasions of the 
just rights of the creditor, I do not think this decision should 
be adhered to. The other members of the court, however, 
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regard the case referred to as a correct exposition of the law, 
and taken as such, it is decisive upon the point under con- 
sideration. 

The failure to annex a schedule of the debts due to, and 
owing by the assignor, or to provide any mode for giving 
notice to the creditors, or to make them parties to the deed, 
is not sufficient to render the deed void upon its face. Cum- 
‘mings & Cowper v. McCullough. The failure to annex the 
schedules may be a suspicious circumstance; but the weight 
of it in that respect was properly referable to the jury, and 
as by the terms of the deed no preferences were given, but 
the simple duty of the trustees was, to sell the property, col- 
lect the debts, and appropriate the same to the payment of 
the debts of the assignor, without distinction or preference, 
we do not see that it was necessary they should be made 
parties to the deed, or that any notice was required to be 
given them. 

It results from these views, that there was no error in the 
proceedings of the court below, and the judgment is af- 
firmed. 


CHILTON, C. J.—The argument contained in the opinion 
delivered by my brother Goldthwaite, in opposition to the 
conclusion arrived at by a majority of the court, is certainly 
very plausible; and if the premise upon which it is predi- 
cated be correct, it is clearly unanswerable. It is too clear 
to admit of any controversy, that an insolvent debtor, in the 
general assignment which le makes for the payment of his 
debts, must fairly and honestly devote the property to the 
purpose contemplated, and that he cannot place his effects 
beyond the reach of his creditors, in trust for his own benefit, 
by any stipulation in the deed. If a reservation be made in 
the deed, the necessary effect of which is to benefit himself, 
to the delay, postponement or prejudice of his creditors, such 
provision would render the assignment fraudulent and void. 
We do not differ upon the general doctrine as to what will 
render a deed void on its face, but in the application of the 
doctrine. The argument in the opinion assumes, that the 
stipulation in the deed allowing Fleming to retain possession 
of the dwelling-house and slaves until the trustees should, in 
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their discretion, take possession for the purpose of disposing 
of them, either at private or public sale, was a stipulation 
prejudicial to the creditors. If, as I have saidythe fact be 
as assumed, then the conclusion would follow. / But can any 
court pronounce, as a matter of law, that the provision al- 
lowing the grantor to retain the possession as provided for in 
this deed was prejudicial to the creditors, or beneficial to the 
assignor? The property must be kept by some one until a 
sale could be efiected; and as it was not known but that it 
might be required the next day after the deed was executed, 
there would seem to be no valid ground to infer that the 
provision was prejudicial to the creditors. It may have been, 
and most probably was, beneficial to them. It may have 
been the very worst economy, for the trustees to have placed 
the family residence and servants in the possession of such 
tenant as would likely have rented the property, upon condi- 
tion of surrendering it up at any time when a profitable sale 
could have been effected. Again, the property may have 
been in such condition as to require the attention of its for- 
mer owner, who was as much interested as the creditors in 
preventing a deterioration in its value. The most, however, 
that can be predicated of the reservation, if such it may be 
called, which allowed the grantor to retain possession of. the 
property until the trustees should take it for purposes of a 
sale, is, that it might or might not be prejudicial to the cred- 
itors, as the circumstances attending the property might show 
that it was proper or impolitic to rent it, or to retain Flem- 
ing, the grantor, as its custodian. This being the case, and 
the provision being beneficial or prejudicial according as the 
facts and circumstances exist outside of the deed, it is not 
for the court, in.its desire to suppress or discourage such as- 
signments, to place the most unfavorable construction upon 
it, and to determine the fact that it does operate to the pre- 
jadice of creditors, and upon this determination of the ques- 
tion of fact, to predicate the conclusion of fraud in law. 
When an instrument admits of two constructions, the one 
rendering it fraudulent and void, the other honest and valid, 
the latter should always be indulged, ut res magis valeat quam 
pereat ; and also, upon the recognized doctrine, as frequently 
asserted by this court, that we should never indulge a pre- 
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sumption of fraud, when the facts may consist with purity of 
intention. That there are many cases in which the court 
may pronounce the deed fraudulent and void on its face from 
the nature of the reservation, all will readily admit; but 
these are cases where the rights of creditors are invaded, and 
something valuable reserved to the insolvent and withdrawn 
from the creditors; cases in which the intent is apparent from 
the face of the instrument itself, to benefit the assignor, at 
the expense or to the prejudice of the rights of his creditors, 
or to delay, hinder or defraud them by some other onerous 
provision. When, however, the presumption of fraud, as 
arising upon the face of the deed, cannot be conclusively 
drawn from the dubious nature of the provision on which it 
is attempted to predicate it, it becomes a disputable presump- 
tion, one capable of being explained and repelled by proof. 
In such case, the deed should not be declared void upon its 
face, and excluded from the jury; but it may be read to 
them, and it is for them, under the direction of the court, to 
determine, upon the effect of the whole proof, whether a 
fraudulent intent did in fact exist. Such was, in effect, the 
decision of a majority of this court in the case of Abercrom- 
bie v. Bradford, 16 Ala. Rep. 560; and although the reason- 
ing employed by the Chief Justice, in delivering the opinion 
in that case, may be a little faulty, a majority of the court, as 
at present organized, deem the conclusion arrived at as alto- 
gether correct. 

The consequences which my brother Goldthwaite thinks 
may follow from this decision, can never result, so long as we 
may repose confidence in the correctness of the finding of 
juries. 

In these views a majority of the court eoneur. 























JANUARY TERM, 1853. 249 
Dill, Guardian, v. Camp. 


= — ——— 








DILL, Guarpran, &c., vs. CAMP. 


1. The failure of the commissioner to date his certificate is not a valid objection 
to the admission of the deposition. 

2. Where a deposition is returned to the clerk by the hands of a private person, 
it is not incumbent on the party offering it to prove that he was disinterested. 

3. The objection to a deposition that there was no notice of the time and place 
of taking it, cannot be raised for the first time in the Appellate Court. 

. When a deposition is taken de bene esse, at a time and place specified in the 
commission, it cannot be excluded because the commissioner returns with it a 
list oftimterrogatories, not signed by counsel, which were not filed in the 
clerk’s office, and a copy of which was not served on the opposite party. 

5. A deposition may be taken at any time during the term of the court to which 
the commission is returnable, before the case is called for trial in which it is to 
be used. 

6. A party who seeks the rescission of a contract on the ground of fraud must 
act with vigilance and promptness on the discovery of it, by an offer to return 
the property within a reasonable time, if the parties live at a distance from 
each other; or by an actual redelivery of it, or a tender with a view toa 
vedelivery, if they reside near each other, and the property is susceptible of 
easy transportation. 

7. If the vendee retains the possession of the property, after an offer to return, or 
a tender with a view to redelivery, he is merely the bailee of the vendor, 
and must avoid the use or employment of the property in any manner ineon- 
sistent with the vendor’s rights. 

. These rules apply with equal force to contracts of hire. 

. The Appellate Court is not authorized to construe a charge with direct refer- 
ence to the weight of evidence, but is limited to an examination of the propo- 
sitions of law contained in it in reference to the subject matter of the evi- 
dence, looking only to see if there is any evidence to support it. 

10. When the defendant’s entire defence depends upon the existence of four 

distinct facts, a charge which makes it depend upon the existence of three of 
those facts only, is erroneous. 


a 


oe 


HRror to the Circuit Court of Talladega. 
Tried before the Hon. EzeKiEL PICKENS. 


‘This was an action of assuMPsI'T by the plaintiff in error 
_ against the defendant in error, on a written contract, of which 
the following is a copy: “On the 25th day of December next, 
we, or either of us, promise to pay to Andrew Dill, guardian 
of John Goodwin, minor heir of Thomas Goodwin, deceased, 
the sum of one hundred and twenty-five ,',"; dollars, it being 


for the _ of two negro boys, Carter and Alexander, which 
1 








250 ALABAMA. 


Dill, Guardian, v. Camp. 


I promise to feed with good and wholesome diet, and furnish 
two good cotton and one woollen suit of clothing, one blank- 
et, hat, two pair of shoes, and pay their taxes; this 27th day 
of Dec., 1848. 
J. Camp, 
(Sigued) JOHN BELL, 
B. F. BuRNEs. 

The piaintiff declared upon the above instrument, and 
added also the common counts. 

The defendant pleaded now assumpsil, want of considera- 
tion, and failure of consideration. 

On the trial a bill of exceptions was allowed, from which 
it appears, that the plaintiff offered in evidence the above 
described instrument, proved that the negroes went into the 
possession of the defendant according to the tenor thereof, 
and then rested his case. : 

The defendant offered to read in evidence the deposition 
of one John Mackey, to which the plaintiff objected,-because 
the certificate of the commissioner bears no date, and because 
the person who received the deposition from the commission- 
er and delivered the same to the clerk, does not swear in his 
affidavit that he isa disinterested person. ‘The court over- 
ruled the objection, and allowed the deposition to be read ; to 
which the plaintiff excepted. 

The defendant then offered to read the deposition of one 
Samuel D. Lassiter, to the reading of which the plaintiff ob- 
jected, on the ground that the commission was issued on the 
5th day of November, 1851, and executed, according to the 
caption of the deposition, the next day, the certificate of the 
commissioner having no date; and because there were inter- 
rogatories addressed to said witness appended to said deposi- 
tion, and returned into court with the same, which interroga- 
tories had never been filed, and of which plaintiff had no 
notice. The court permitted the deposition to be read, to 
which the plaintiff excepted. 

The defendant then offered to read the deposition of one 
Polly Rodgers, to the reading of which the plaintiff objected, 
on the ground that the commission to take said deposition 
was returnable to the Circuit Court to be holden on the first 
Monday in May, 1851, was issued on the 4th day of April, 
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1851, and executed, according to the certificate of the com- 
missioner, on the 9th day of May, 1851, and after the com- 
mencement of the said May court. The court allowed said 
deposition to be read, to which the plaintiff also excepted. 

The witness, Mackey, testified, that he was present when 
the hiring took place, and that the boy Alexander was rep- 
resented to be a good plow-hand, and that he had been plow- 
ing for two or three years. 

The witness, Lassiter, testified, that he was the overseer for 
the defendant during the year 1849, and had said negroes 
under him as defendant’s overseer; that Aleck staid all the 
year, and Carter some four or five weeks, and then ran away 
and returned no more. The boy Aleck could not plow, was 
but an indifferent hoe-hand, and greatly lacking in intellect; 
as Witness supposed, was more trouble than his work was 
worth. Knew nothing about defendant's offering to return 
the negroes, except what defendant told him. 

Polly Rodgers testified, that, in a conversation with John 
Goodwin, jr., about a negro called Carter, which was hired 
to defendant, said Goodwin said that the negro had been 
whipped, and he should not go back to defendant; said Good- 
win was a man of family, and had married plaintiff's 
daughter. 

- There was further evidence tending to show that the boy 
Alexander was a negro of dull intellect, not a good plow-boy, 
though a tolerable hoe-hand. It was in proof that the other 
boy, Carter, was a good plow-boy; that he ran off from de- 
fendant, and that defendant, some time afterwards, the pre- 
cise time not stated, went to see plaintiff and offered to give 
him back the negroes; that plaintiff told him he would see 
his ward, Goodwin, who had taken the control of the matter, 
and let defendant know the determination as to the tender; 
that defendant told plaintiff that the boy Alexander was an 
idiot, and that the other boy, Carter, was in the woods; that 
nothing more was said or done about the matter. The proof 
showed that defendant kept the boy Alexander the whole 
year at work for him, and that neither plaintiff nor his ward 
had the possession or control of the boy Carter during that 
year. There was a good deal of conflicting proof as to the 
mental! capacity of the boy Alexander and his qualities asa 
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field hand, but none as to the capacity of the boy Carter. 
There was evidenee tending to show that said Goodwin had 
become of age during the year, and harbored the boy Carter. 

Upon this evidence, the court charged the jury: “If they 
believe from the evidence that plaintiff represented the boys 
Carter and Alexander, at the hiring, to be good plow-boys, 
and that the boy Alexander was not a good plow-boy, though 
a good hoe-hand, and that the plaintiff knew at the time 
that Alexander was not a good plow-boy, that then he could 
not recover for either of the boys, or anything for both of 
them, if an offer to rescind had been made in due time and 
refused.” 

The court also charged the jury: “If they believed from 
the evidence, that plaintiff, after the hiring, gave up the mat- 
ter to his ward, Goodwin, that Goodwin used means to pre- 
vent the boy Carter, that had ran away, from returning to 
defendant, and that the boy Alexander was not a good plow- 
boy, that the plaintiff could not recover any thing, if an offer 
to rescind had been made in due time and refused.” 

To each of the above charges the plaintiff excepted, and 


here assigns for error the admission of the above mentioned 
depositions, and the charges of the court to the jury. 


JonEs & Bowik, for plaintiff in error: 

1. The deposition of John Mackey was to be taken “at 
the house of John Mackey, in Talladega county, on the 13th 
of May, at 8 o’clock, a. m., of said day, and six hours’ notice 
of time and place was to be given.” The certificate of the 
commissioner does not show that it was taken at that time 
and place, nor is there any evidence that the notice was 
given. The caption of the deposition shows it was taken on 
the 18th of May, but where, or within what hours, does not 
appear. The witness was not cross-examined. The deposi- 
tion should have been excluded from the jury. See Acts of 
1849-50, p. 74 § 3; ‘Parsons v. Boyd, 20 Ala. 

2. The same objections apply to the deposition of Samuel 
D. Lassiter, with the addition that written interrogatories 
were filed and answered by him, which were never served 
on the plaintiff at all, and of which he had no notice; and 
these interrogatories were found in the deposition. It ought 
not to have gone in evidence. 
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3. The commission to examine Polly Rodgers, was return- 
able to the May term of the court, 1851; and it was not ex- 
ecuted until the 9th day of May, 1851. This was fatal, and 
the deposition should not have been admitted as evidence. 
Herndon v. Givens, 16 Ala. 262; Jordan v. Jordan, 17 Ala. 
466. 

4, The contract sued on was made with Dill, as guardian. 
It is sued on by him as such, and the acts of the ward could 
not defeat his rights in the premises; otherwise, the whole 
estate might be taken out of his hands, without a final set- 
tlement with him. The guardian had the right to sue on 
this contract in his own name. Cox v. Williamson, 11 Ala. 
343; Bowie v. Minter, 2 ib. 406; Tate, guardian, v. Gilbert, 
58. & P. 114; Curry & Co. v. Paine, 3 Ala. 154; Peters v. 
Hydenfeldt, 3 ib. 205. 

5. The proof does not show that either of the negroes was 
tendered back within a reasonable time; there was an offer 
to rescind, but the “ precise time of it is not shown,” neither 
is it shown about what time it was made. It was after the 
hiring, and that is all that can be said about it; yet, the 
court charges the jury as though this proof had been made. 
This was error; and both charges are objectionable on account 
of it. 2 Ala. 199; Brinley v. Tibbats, 7 Greenl. 7; Floy v. 
Dryden, 7 Pick. 52. 

6. The second charge is objectionable on another ground: 
it treats the acts of the ward as though they were done by 
plaintiff; this, as to acts before he was of age, is clearly erro- 
neous. Jackson v. Sears, 10 John. 485; Lay v. Barnes, 48. 
& R. 112; Foster v. Fuller, 6 Mass. 58-9; Jones v. Bowen, 
1 Pick. 814, 317; Macher v. Dinsmore, 5 Mass. 300; Foster 
v. Fuller, 6 ib. 58. 

7. But a party may waive his right to rescind, by keeping 
possession of the property and using it as his own, or as his 
hired property. See Barnett v. Stanton & Pollard, 2 Ala. 
199. This was done by Camp in this case. He kept the boy 
Alexander at work on his farm the whole year. He took 
possession of the other boy, Carter, at the same time; and 
kept him for some time; and that he then ran away from him, 
is not disclosed by the evidence, except in the deposition of 
Polly Rodgers, and she was impeached by a large number of 
witnesses. 
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Rick & MORGAN, contra: 

The deposition of Polly Rodgers, although copied in the 
record, is no part of the record or of the bill of exceptions; 
the bill of exceptions does not mention or refer to it as any 
part of the bill of exceptions, and this court will not regard 
it as a part thereof, but will strike it out on defendant’s mo- 
tion, which is made to strike it out. Br. B’k. at Decatur v. 
Mosley, 19 Ala. 222. 

But even if the court could regard it as part of the bill of 
exceptions, this court is not authorized to say the court below 
erred in admitting said deposition, because it is manifest from 
the bill of exceptions that the court below did not base its 
action upon the face of the deposition alone, but also upon 
parol evidence, which is not set forth in the bill of excep- 
tions; and this court will presume that this parol evidence 
justified the action of the court below. Rives v. McClosky, 
5 Stew. & Port. 380; Holmes v. Gayle, 1 Ala. 517; Cobb v. 
Miller, 9 Ala. 499. 

The charges of the court are correct, for they assert but 
the well settled rule of law, that a purchaser of property 
who has been defrauded, may, upon the discovery of the 
fraud, rescind the contract, by offering to rescind within a 
reasonable time. A hiring of slaves is a purchase for the 
term of hire. Barnett v. Stanton & Pollard, 2 Ala..R. 181, 
195. 

An offer to return the chattel in a reasonable time, on the 
breach of a warranty, or where a fraud has been practiced on 
the purchaser, is equivalent in its effect upon the remedy to 
an offer accepted by the seller, and rescinds the contract. 2 
Ala. 189. Hopkins v. Appleby is quoted by the court, not 
because they approved the principle decided by it, but merely 
to show that the purchaser must act promptly on the discov- 
ery of the fraud. 2 Ala. R. 189. The meaning of all which 
is this: that the purchaser must not, by his conduct of omis- 
sion or commission, before he makes his offer to rescind, so 
alter circumstances that the parties cannot be placed in statu 
quo ; he must not have sold any of the goods before his offer 
to rescind, as the purchaser had done in Barnett v. Stanton, 
2 Ala. Rep. 195. But if, as supposed in the charge in the 
present case, the offer to rescind is made in due time and re- 
fused, the contract is thereby rescinded. 
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The great inquiry in all such cases is, was the offer to re- 
scind made in due time? And that is “a question for the 
jury under the circumstances,” as the court expressly say, in 
Barnett v. Stanton, 2 Ala 195; 3 ib. 702-8. 

The charge of the court contains a correct proposition of 
law; and if the plaintiff wished other charges, he should 
have asked for them. This court would presume he did so, 
and that they were given. Magee v. Bellingley, 3 Ala. R. 
702-3; 2 ib. 752; Elliott v. Boaz, 9 Ala. 772; Borum vy. 
Garland, 9 ib. 452. 

What effect the retaining possession of one of the slaves 
by defendant after his offer to rescind was made, may have 
had, is a question not raised on the record by any charge 
asked or given. But if the offer to rescind was made in due 
time, that operated a rescission; and if the defendant kept 
either slave afterwards, the plaintiff should have brought 
trover for the slaves. Pharr v. Bachelor, 3 Ala. 237. 


GIBBONS, J.—The objection to the admission of the de- 
position of the witness Mackey cannot prevail. The act of 
1850 prescribes, that, when a deposition is taken, “ the com- 
missioner shall, under his hand and seal, below the testimony, 
or on some convenient place in the papers, certify to the clerk 
of the proper court, or to the justice, that the evidence of 
the witness or witnesses was taken down under oath, and sub- 
scribed by him in his presence, at a time and place appointed 
by him, (specifying them,) if by interrogatories, if without, 
at the time and place specified in the commission; then en- 
close the whole in a compact form, sealed with three seals, 
with his (or their) name written across each ; state the names 
of the parties or the cause on the outside of the envelope, and 
address the package to the clerk, or the justice aforesaid, and 
forward it; if by mail, mark it on the outside, mailed, and 
the date; if by private disinterested conveyance, mark on 
the outside by whom, and in either case the date, and sign 
his name. The clerk or justice, on receiving it, shall mark 
on the back how and when received, and file it; and the tes- 
timony thus received and regularly opened, shall be read in 
evidence.” From this recital of the statute it will be per- 
ceived, that it is not required of the commissioner to date his 
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own certificate; he is required to certify that the testimony, 
if taken without interrogatories, was taken at the time and 
place specified in the commission. This the commissioner does 
in the present case; and if we were to hold that he must also 
add a date to the certificate, we should be superadding to the 
statute a requirement not placed there by the legislature. 
Neither can the objection prevail, that ‘the person who re- 
ceived the deposition from the commissioner, does not swear 
that he is a disinterested person.” It appears that, when the 
above named deposition was delivered to the clerk, it came 
by the hands of one Samuel D. Lassiter, and the clerk on its 
receipt administered to him an oath as follows: “Came be- 
fore me, Samuel D. Lassiter, and made oath that he received 
this package from the hands of the commissioner, and that it 
has not been out of his possession since he received it, nor 
undergone any alterations or erasures.” 

We have only to remark, that we see no requirement of 
such an affidavit in the act aboved cited. This act seems to 
recognize two modes of conveying depositions from the com- 
missioner to the place where they are to be used: one by 
mail, and the other by private disinterested conveyance; but 
this clause of the act we regard as directory merely, and it is 
not to be construed to mean that the party offering a deposi- 
tion should show, as a condition precedent to its competency, 
when the deposition has been returned by private convey- 
ance, that the bearer of it was a disinterested person. If 
the proper construction of the statute was, that when the 
deposition was returned by private conveyance, it must be by 
a disinterested person and none other, we should hold that 
this would be presumed, until the contrary appeared. Other- 
wise, it might often be extremely embarrassing for the party 
offering a deposition to pave the way for its competency. It 
might be returned to the clerk by an entire stranger to the 
party, and in that case, in addition to requiring him to prove 
a negative, he would be called upon to prove one in refer- 
ence to a person of whom he knew nothing. The showing 
made in the present case, we consider ample for the admis- 
sion of the deposition. The objection that there was no evi- 
dence of notice to the opposite party, of the time and place 
of taking the deposition, cannot be here considered, as it was 
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not made in the court below. An objection of this kind 
eannot be made in this court for the first time. 

The decision of the questions in relation to the deposition 
of the witness, Mackey, necessarily disposes of the same ob- 
jections made to the reading of the deposition of Lassiter. 
But it was further objected to the reading of the latter depo- 
sition, that a list of interrogatories appears therein, a copy 
of which was not served on the plaintiff or his attorney. 
These interrogatories do not appear to have been filed in the 
elerk’s office before the commission issued, nor does it appear 
who framed them. They are not signed by counsel or by 
any one else, and must be regarded as mere memoranda made 
by the commissioner, or by some other person for his use. 
However this may be, they afford no good reason for exclu- 
ding the deposition. The commission was issued to take the 
deposition of the witness de bene esse, a time and place speci- 
fied to execute it, and the plaintiff notified according to the 
order of the clerk. It was the plaintiff’s privilege to be 
present at the taking of the deposition; and if he chose to 
waive his rights and not attend, he cannot exclude it, unless 
he shows something clearly illegal in its execution. 

The objection to the reading of the deposition of Polly 
Rodgers is, that the office of the commissioner had expired * 
before the deposition was taken. The commission was issued 
en the 4th day of April, 1851, and was returnable to the 
next term of the court to be held on the first Monday of May 
thereafter. The deposition purports to have been taken on 
the 9th of May, 1851. In the case of Herndon v. Givens, 
16 Ala. 261, it was decided, that a deposition taken on the 
second day of the term of a court to which the commission 
was returnable, could not be read, as the authority delegated 
to the commissioner to take it had then expired. On the 
other hand, in Jordan v. Jordan, in 17 Ala. 466, a deposition 
taken on the first day of the term to which the commission 
was returnable, was held good, on the ground that the au- 
thority to the commissioner had not then expired. Of these 
two decisions we prefer the latter, as we apprehend the true 
rale to be, that, under a commission returnable at a particu- 
Yar term of a court, a deposition may be taken at any time 
during the term, before the case in which the testimony is to 
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be used is called for trial. Under this rule, the objection to 
the deposition under consideration fails, and it was properly 
admitted. 

It is undoubtedly true, that when two parties contract to- 
gether and one defrauds the other, the party defrauded has 
the right to rescind the contract. A rescission in such a case 
may be effected by operation of law, if he who seeks it does 
what the law requires of him. When a contract is thus re- 
seinded, the parties, in contemplation of law, are placed in 
statu quo, and the law will not operate a rescission unless this 
can be done. The party seeking a rescission for fraud, there- 
fore, should act with vigilance and promptness. As soon as 
he discovers the fraud, he should immediately act upon it, 
and take those measures which the law makes it his duty to 
take, in order to put an end to the contract. Barnett v. Stan- 
ton & Pollard, 2 Ala. 181. In the case cited, says chief jus- 
tice Collier: ‘But the vendee in such case must act with 
promptness, and upon discovering that the subject is not such 
as was contemplated, he must offer to return it.” Again, he 
says in the same case: “ But a contract cannot be rescinded 
without mutual consent, where circumstances have been so 
altered by a part execution, that the parties cannot be put in 
* statu «uo, for if it be rescinded at all, it must be rescinded in 
toto.” Hunt v. Sylk, 5 East 449. “If the vendee neglect 
to return goods immediately upon discovering a breach of 
warranty or fraud, but keep them and treat them as lis own, 
by putting them up to sale, or exercising other acts of own- 
ership over them, he cannot afterwards reject the contract.” 
Parker v. Palmer, 4 B. & A. R. 387. Again, in Burton v. 
Stewart, 3 Wendell 236, it is said, that “fraud in the sale of 
a chattel cannot be set up in bar of a recovery of the amount 
of a note given on such sale, unless the vendee, on the dis- 
covery of the fraud, return the articles purchased to the ven- 
dor, or show them to be entirely destitute of value. If the 
vendee retain the property, he cannot treat the sale as void.” 
It is the vendor's right to know at as early a day as practi- 
cable, consistently with ordinary vigilant and prompt action, 
whether the vendee intends to retain the article or not. He 
has a right to know this, because, if the contract is to be 
_ rescinded, the parties are to be placed in statu quo; and the 
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vendor is not to be kept out of the possession of his proper- 
ty, the title to which necessarily goes back to him when the 
contract is rescinded. 

Again, it is said: “‘ An offer to return the chattel in a rea- 
sonable time, on the breach of a warranty, or where a fraud 
has been practiced on the purchaser, is equivalent, in its effect 
upon the remedy, to an offer accepted by the seller, and the 
contract is rescinded.” Barnett v. Stanton & Pollard, supra. 
This is undoubtedly true in a great variety of cases, and 
would be true in all, if by offer to return was meant an actual 
tender of the property back; for the vendee cannot force the 
vendor to receive the property, even though he tender it to 
him, and when he makes the tender, he does all that the law 
requires of him, But when the parties reside in close prox- 
imity to each other, and when the property is susceptible of 
easy transportation, we apprehend that the law requires some- 
thing more than a mere offer to return the chattel unaccom- 
panied by a tender of it. The law contemplates in such cases 
an actual re-delivery of the property to the vendor, or a ten- 
der of it with a view to re-delivery. Where the parties re- 
side ata distance from each other, a simple offer to return 
would doubtless be all that the law requires. But in all cases 
where the offer to return the property is made with a view to 
a rescission of the contract, the vendor must be apprised that 
the title has re-vested in him, and that the property is sub- 
jected thenceforward to his order and control. A party can- 
not in a court of law rescind a contract, and yet retain the 
possession and use of the subject matter of it, as if it were 
still his. In cases where parties reside at a distance, after the 
rescission has been effected by an offer merely to return the 
property, the vendee, if he retains the possession, can only 
do so as the bailee of the vendor, until he can receive the or- 
ders of the latter as to what disposition he shall make of it. 
But he can exercise no control or dominion over the property 
himseli, as being the rightful owner. So, where the contract- 
ing parties reside in the same neighborhood, the vendee, if 
he would avoid the contract, after he has tendered the pro. 
perty back, must avoid the use or employment of it in any 
manner inconsistent with the rights of the vendor. There 
may be cases where the vendee’s possession of the property, 
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after such rescission, may be consistent with the title of the 
vendor. Such cases arise when the vendor has refused to re- 
ceive it, on its being tendered to him, and when it would be 
inhumane or greatly prejudicial to the interests of the parties 
concerned entirely to abandon it; or where, on an offer to re- 
turn without a tender, the vendor has notified the vendee that 
he would not receive the property back and rescind the contract. 
This would be a waiver on his part of the tender, and the 
law will not require the vendee to do a useless thing, as an 
actual tender of the property would be, after he was thus no- 
tified that it would be useless. 

The rules which we have thus laid down are those which 
obtain mostly in reference to sales, but we apprehend that 
the same will apply with equal force to contracts for hire. 

We have deemed it necessary to be thus explicit in stating 
these rules of law, in order to arrive at the proper tests by 
which to determine the correctness of the charges of the court 
below to the jury. 

In the first, the court asserted, in effect, that if there was 
fraud in the hiring of the negroes to the defendant, in falsely 
representing them to be what they were not, and if the de- 
fendant offered to rescind the contract in due time, and that 
offer was refused, then the plaintiff could not recover. We 
cannot say that this charge contains any positive error for 
which we feel bound to reverse the case. It certainly would 
have been more accurate, and better calculated to have reached 
the justice of the case, if it had been more specific. 

We observe of this, as well as of the second charge, that 
the question of due time is left entirely to the determination 
of the jury. The question as to what is a reasonable time 
within which to make the offer to rescind, or tender back and 
restore the property, is one necessarily compounded of law 
and fact; of law, so far as regards laying down the rule gov- 
erning the particular facts in evidence ; of fact, so far as re- 
gards the question whether the particular facts fall within the 
rule laid down. It would undoubtedly have been more ac- 
curate if the court had instructed the jury as to what was due 
time; as for instance, that the defendant was required to act 
with vigilance and promptness on the discovery of the fraud, 
and then left them to say whether the facts brought the case 
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within the rule or not. In that case, there would or would 
not have been a rescission, according as the jury should have 
found.. But the charge as it stands asserts no false proposi- 
tion; the objection to it is its generality. It was the plain- 
tiff’s privilege to have had a more specific charge given, and 
if he had wished it, should have prayed one more appropri- 
ate. So in reference to that part of the charge relating to 
the offer to rescind; although extremely vague and indefi- 
nite, still, we cannot say that it contains positive error. Whe- 
ther it meets the weight of evidence in the case or not, as 
shown in the bill of exceptions, is a very different question. 
We are not authorized to construe the charge with direct 
reference to the weight of evidence, but are limited in our 
examination to the propositions of law contained in the charge 
in reference to the subject matter of the evidence, looking 
only to see if there is any evidence to support it. If the 
plaintiff does not ask the charges more appropriate to the 
proof, and leaves the affirmative charges to stand alone before 
the jury, although he may except to them, still, we cannot 
revise the case, unless the charges announce some erroneous 
proposition of law. 

This view of the first charge necessarily disposes of the 
second, so far as regards the question as to the offer to re- 
scind and the time when it was made. This charge seems to 
have been given with a view to meet a set of facts not cov- 
ered by the first, tending to show an interference on the part 
of Goodwin, the ward of the plaintiff, in preventing the boy, 
Carter, from returning to the service of the defendant. 
In this part of the charge there was no error. If the 
plaintiff chose to abandon the matter to the control of 
Goodwin, he thereby made him his agent, and became liable 
for his acts. If Goodwin harbored the boy, Carter, and pre- 
vented him from returning to the defendant, and this inter- 
ference on his part was with the consent or permission of the 
plaintiff, he would be chargeable with it; and the defendant, 
in that case, would have the right, without any offer to res- 
cind, to consider the contract at an end, so far as this boy 
was concerned, from the time such interference commenced. 
This, however, as an entire, independent and affirmative 
charge, cannot, in our opinion, be sustained. The jury are 
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told, that if they believe, from the evidence, that the boy, 
Alexander, was not a good plough boy; that Goodwin, with 
the consent or permission of the plaintiff, harbored the boy, 
Carter, and prevented him from returning to the defendant's 
service; and that an offer to rescind was made in due time, 
and refused, then the plaintiff cannot recover. Here the en- 
tire defence is made to depend upon three facts only, viz: 
that Alexander was nota good plow boy; that Goodwin in- 
terfered to keep the boy, Carter, away; and the offer and 
refusal to rescind. In this charge, the entire question of 
fraud in the contract, on which the whole defence, so far as 
it seeks a total defeat of a recovery, rests, is omitted. Inde- 
pendent of any question of fraud in the contract, the jury are 
told, if they find the three facts above named to exist, then 
there can beno recovery. This, in reference to the evidence, 
is an erroneous charge. We have no doubt that the court, 
in giving the charge, intended to be understood as including 
in it the question of fraud, as it had in the first charge; but 
the jury may not so have understood it. The charge, to say 
the least of it, falls within that class obviously tending to mis- 
lead the jury, and which the court will not sustain. Nabors 
v. Camp, 14 Ala. 460; Toulmin vy. Lesesne & Edmondson, 2 
Ala. 859; Cothran v. Moore, 1 Ala. 423; Sims v. Sims, 8 
Porter 449. 

For this error, the judgment of the court below is reversed, 
and the cause remanded. 


GRAYS EXECUTORS vs. BROWN. 


1. Although it is not necessary that a release should be delivered personally te 
a witness, in order to restore his competency, yet it is necessary that he should 
be apprised of its existence when his deposition is taken; and where the re- 
lease is attached to the deposition by the commissioner, but there is no proof 
that the witness ever saw it or knew of its existence, it is not sufficient to re- 
store his competency. 

. A release of one partner discharges his co-partner also. 

3. A general objection to the testimony of a witness when his deposition is taken, 

does not raise the question of incompeteney by reason of interest, and should 
be disregarded. 


to 
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4, An obj2ction to a deposition on account of the interest of the witness cannot 
be raised for the first time when offered on the trial, if the party objecting 
knew that he was interested when the deposition was taken; but if the ob- 
jection is made as soon as may be after the interest is discovered, it will be 
heard. 

. Where a surety pleads an extension of time by the creditor to the prineipal 
debtor, and it is shown that the creditor accepted two deeds of trust from the 
debtor. to the first of which the surety assented, evidence of the depreciation 
in value of the property thereby conveyed, between the time of defendant's 
notice to plaintiff to sell and the sale, is irrelevant aud inadmissible for de- 
fendant. 

6. Where the surety assents to an extension of time to the principal debtor, he 
is bound by his contract as altered; but 2 subsequent extension of time, for 
a valuable consideration paid the creditor by the debtor, without his assent, 
discharges him. 

. The plea of usury is a personal privilege, intended for the benefit of the bor- 
rower; but his surety, or an accommodation endorser, may also take advan- 
tage of it. 

. The question of usury is not affected by taking separate uotes for the principal 
and interest, and renewing the latter vearly. 


or 


=~! 
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ERRor to the Cireuit Court of ‘'uskaloosa. 
Tried before the Hon. A. B. Moory. 


AssUMpsit against the defendant in error, as endorser of a 
bill of exchange, drawn and accepted by Donoho & Payne, 
dated the 2d of June, 1840, and due twelve months thereaf- 
ier. The defendant pleaded: 1st. The general issue; 2d. The 
statute of limitations; 3d. That time had been given the 
drawers and acceptors by the testator of the plaintiffs, post- 
poning the payment of the bill, by virtue of an agreement 
entered into between them, without the defendant’s consent, 
and which agreement was based upon a new and valid con- 
sideration moving from the drawers; 4th. Usury. 

It appears, that on the 23d day of September, 1842, the 
drawers of the bill made a conveyance to trustees of certain 
real and personal estate, to secure the payment of the same, 
which provided that the possession of said property should 
remain with them, until the plaintiff's testator, who held the 
bill, and who was the party of the third part to the deed, 
should, in writing, require the trustees to sell. 

On this deed, which was duly recorded, Brown, the defend- 
ant, made the following endorsement: “In consideration that 
the party of the third part has given day of payment on the 
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bill of exchange hereinbefore described, to the party of the 
first part, one of whom, the said Donoho, is the son-in-law of 
the said William P. Brown, the endorser of the said bill of 
exchange, the said William P. Brown agrees, at the sealing 
and delivery of these presents, that such giving day of pay- 
ment of the said bill of exchange by the party of the third 
part to the party of the first part, upon his giving the secu- 
rity hereinbefore expressed, shall in no wise release the lia- 
bility of the undersigned, endorser of said bill; but that his 
legal liability, as it now exists, shall continue. Witness, my 
hand and seal, this — day of September, 1842. 
(Signed) W. P. Brown, [seal.]” 

Afterwards, on the 24th of June, 18438, it appears another 
deed of trust was executed by the drawers for the further se- 
curity of the payment of this bill, conveying to trustees one 
third interest in a steam boat, and providing that the grantors 
should retain the possession of the same until the 1st March, 
1844, after which the same could be sold on the request of 
the plaintiff’s testator made of the trustees. 

In the meantime, between the dates of these deeds, Brown, 
the defendant, notified the plaintiff’s testator to proceed and 
sell the property embraced in the first deed, or he would be 
no longer bound; but no sale was made until 1846, when one © 
of the slaves conveyed by it had died, and the other property 
had depreciated in value. 

The proof also conduced to show, that the testator had or- 
dered the trustees to sell, but had afterwards, in consideration 
of the execution of the deed of trust on the steam boat, and 
the promise on the part of the drawers to pay him annually 
out of the receipts of said boat some twelve or eighteen hun- 
dred dollars, to be credited on said bill, to extend indulgence 
to them until the law day in the last named deed, remarking 
at the time of the agreement that he thereby released Brown, 
the endorser. 

The circuit judge admitted evidence of the depreciation of 
the value of the property conveyed by the first deed, between 
the time of Brown’s notice to the testator to proceed to sell 
the property and time of the sale. This was objected to by 
the plainiiffs, but allowed to go only so far as regarded the 
question, whether the defendant consented to the extension 
of the debt; and the plaintiffs excepted. 
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The proof likewise conduced to show, that Donoho, one of 
the drawers, had borrowed $4,000 from Gray, the testator, in 
1836, and gave his bill of exchange for that sum, with a sep- 
arate bill for $500 by way of interest at the rate of 124 per 
cent. per annum, both bills payable at twelve months; that 
the small bill was paid at maturity, and the debt extended for 
another year, by the execution of two new bills for the like 
amount, and due in twelve months; that the debt was re- 
newed from year to year in this way, until the maturity of 
the bill sued on, the small bill given for the interest having 
been paid; that Donoho, some two years after the loan, uni- 
ted with Payne, the other drawer, and the renewals were 
made in their partnership name of Donoho & Payne. 

It was also shown, that besides the several $500 bills paid 
as interest, the drawers had paid to Gray, as the proceeds of 
the receipts of the steam boat, the sum of $1,915, and the 
property embraced in the first trust deed was sold at $1,702,553; ; 
the boat was libelled for repairs and sold, and was consequent- 
ly of no avail as a security for the payment of the bill under 
the deed. 

It appears that Brown, the defendant, made affidavit under 
the statute that Donoho, one of the drawers of the bill, was 
a material witness for him on the trial of the cause, and that 
said witness, by reason of long sickness and great bodily in- 
firmity, was incapable of attending to give his testimony in 
court, and he prayed and obtained a commission to take his 
testimony by deposition. Upon the examination of this wit- 
ness, the commissioner in the caption inserts, in parenthesis, 
‘“(plaintiff’s counsel being present, objected to the testimony 
of the witness.)” This deposition was offered by the defend- 
ant, and the plaintiffs objected to it, because, as they alleged, 
the witness was interested. Defendant then proved by one 
Whitfield, that a release attached to the deposition was exe- 
cuted by defendant at the time it bears date; that the said 
witness, Donoho, was not present when it was executed ; that 
he did not. know that the release was ever delivered to said . 
Donoho, or that said witness knew of the existence of the re- 
lease when he was examined; and that he (Whitfield) was 
present when the said deposition was taken. The commis- 


sioner testified, that the release was before him when he took 
18 
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the deposition, and after it was concluded he attached the re- 
lease to the commission and deposition, and enclosed them all 
under his seal to the court. On this evidence, the court over- 
ruled the objection to the deposition, and the plaintifis ex- 
cepted. 

The release recites the pendency of the suit on a bill upon 
which said witness is one of the drawers, and fully discharges 
and acquits him of all claim, demand or liability to Brown, 
the releasor, by reason of his being on said bill, and of all 
interest which in any way he may have in the subject matter 
of the litigation. The plaintiffs then insisted that said wit- 
ness was incompetent, notwithstanding the release; but this 
objection was overruled, and the plaintiffs excepted. 

Upon this proof, the court was asked by the plaintiffs to 
charge the jury, that, although they should find that the de- 
ceased agreed to extend the time of payment upon the exe- 
cution of the deed upon the one-third interest in the steam 
boat, yet, if they believed the defendant made the agreement 
entered upon the back of the first deed, this authorized the 
deceased to make such extension, and that the giving of day 
on said bill without defendant’s consent, after his said endorse- 
ment, would not discharge him from his liability as endorser. 
This charge the court refused to give; and instructed the ju- 
ry, that if, when the second deed was given, there was such 
an extension of the debt as would have given Donoho & 
Payne a right to have enjoined the collection, if attempted by 
Gray before the time of extension had expired, then the de- 
fendant was discharged, if he did not assent to the extension; 
and that if the jury believed, from the evidence, that when 
said second deed was executed, the debt was extended by 
Gray. to a day certain, the deed was a sufficient consideration 
therefor, and authorized Donoho & Payne toenjoin Gray from 
proceeding to collect before the day agreed upon had arrived, 
had he attempted such collection. 

The court also charged, that if the jury believed that inter- 
. est at the rate of 124 per cent. per annum was paid upon the 
several renewals of the debt, then the plaintiffs could recover 
no interest, and the payments proved should be applied to 
extinguish the $4,000; and that the plaintiffs could recover 
only the difference between the amount of payments and the 
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$4,000, and ten per cent. on said sum as damages upon the 
protest of said bill for non-payment. 

The plaintiffs asked the further charge, that, although more 
than eight per cent. was agreed on, yet, as the borrowers 
raised no objection on the ground of usury, the defendant 
could not avail himself of it; and that the payments ought 
to be applied, first to extinguish the interest up to the time of 
such payment, and that the balance thus left unpaid would 
not draw interest, as against the defendant, from the time of 
the last payment. This charge the court refused. To the 
charges given, and to the refusal of the court to give the 
charges prayed for by the counsel for the plaintiffs, they ex- 
cepted. 

The jury returned a verdict for the defendant, on which 
judgment was rendere@; and the plaintiffs bring the cause to 
this court, and assign the following grounds for reversal : 

1. The several rulings of the court in regard to the testi- 
mony, as set out in the bill of exceptions; 

2. In giving the charges objected to, and in refusing to 
charge as prayed for by them in the court below. 


E. W. PEck, for plaintiffs in error: 

1. The alleged release of the witness, Donoho, did not re- 
store his competency, because: Ist. It did not appear that it 
was delivered before the witness was examined, or even that 
he had any knowledge of its existence. Hall v. Steam Boat 
Co., 18 Conn. R. 319. A constructive delivery is not sufti- 
cient. Seymour v. Strong, 4 Hill’s N. Y. Rep. 255. 2d. Be- 
cause, it should have extended to his co-partner, Payne, and 
discharged him also. 

2. The evidence of the depreciation in the value of the 
property covered by the first deed of trust was improperly 
admitted. Haden et al. Ex’rs v. Brown, 18 Ala. R. 641. 

3. The agreement by defendant on the back of the first 
deed of trust authorized the testator to extend the day of 
payment of the bill of exchange as long as he might be wil- 
ling to do so. It was an agreement founded on a valuable 
consideration, to-wit: the said deed of trust itself, the legal 
effect of which was, to protect the defendant by securing the 
debt of the testator. If, therefore, it be admitted that the 
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testator, on the execution of the second deed, and in consid- 
eration thereof, continued such extension, he but exercised a 
right secured to him by the said agreement; a right, too, that 
he might well exercise, under the circumstances of this case, 
without asking the consent of the defendant; and, although 
the testator may have believed and stated that by doing so 
he discharged the defendant, yet, in this he was mistaken, 
and therefore his admissions or statements so made, under a 
misapprehension of his legal rights, did not affect his remedy 
against the defendant. Gamble v. Gamble’s Adm’r, 11 Ala. 
966; Machen v. Machen, 15 Ala. 373; Moore v. Hitchcock, 
4 Wend. 292; Royston, Adm’r, v. Howie, 15 Ala. 309, 311; 
U.S. v. Hodge & Pierce, 6 How. 297. 

4. Usury isa defence personal to the borrower, and intend- 
ed for his benefit only; and, if not made by him, no one else 
can set it up. Cook & Kornegay v. Dyer, 3 Ala. 643. 

5. The charge first given by the court is erroneous, because 
it puts it to the jury to determine a legal question, to-wit: 
whether the day given would have authorized Donoho & 
Payne to enjoin the collection of the bill. 


OrMonD & NICOLSON, contra: 


1. The release was delivered. Brown v. Brown, 5 Ala. 
508; 10 ib. 589. The testimony shows the party knew it; 
for the commissioner states, the deposition was taken at the 
house of witness, and the release was before him. At all 
events, as both parties were present, plaintiff should have sta- 
ted his. objection definitely, so that the release might have 
been made effectual. 1 Paine’s R. 400. 

2. The endorsement on the first deed amounts to nothing. 
Defendant was bound without it. It is the second deed upon 
which defence rests. 

3. Surety has a right to stand on the precise terms of his 
contract. Miller v. Stewart, 9 Wheaton’s R. 680; Bangs v. 
Strong, 7 Hill 250. 

4. Thesecond deed did postpone the debt from June, 1848, 
to March, 1844, long enough to have sued and obtained judg- 
ment in the County Court, if he had taken up bill. 

5. The charge was correct; for it was Brown’s right, at any 
time, to take up the bill and sue drawers; but if Gray put it 
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out of his own power to doso, he put it out of Brown’s. 
Brown v. Lang, 4 Ala. 50; Hubbell v. Carpenter, 5 Barbour 
520; 5 Ired. E. 91. | 

6. Brown, being accommodation endorser, had a right to 
set up usury. Dunscomb v. Bunker, 2 Met. 8; 2 Miss: 237; 
4 Dev. & Bat. 313. 


CHILTON, C. J.—When this case was before us at a pre- 
vious term, (see 18 Ala. Rep. 641,) we held, that an agree- 
ment founded on a valuable consideration, entered into be- 
tween the creditor and principal debtor to a bill or note, to 
extend the day of payment beyond the time when it fell due, 
was such an alteration of the contract as discharged the secu- 
rity ; and this, irrespective of the length of time the payment 
was postponed, or whether it operated to the prejudice of the 
security or not. We further held, that the refusal of the 
creditor to sell the property on which he had taken a deed of 
trust to secure the payment of the bill, upon the request of 
the endorser to make such sale, did not discharge the latter. 
The case has again returned upon us, and several questions 
are presented which are not affected by the previous decision. 
1. We waive the consideration of the question, whether 
Donoho, who was one of the drawers and acceptors of the 
bill sued on, was competent to testify, without a release, in 
favor of Brown, who endorsed the bill for the accommoda- 
tion of the firm of Donoho & Payne, inasmuch as the counsel 
have not thought proper to argue this point; and the objec- 
tion to the witness’ competency may be disposed of upon ano- 
ther ground. The counsel for the defendant in error, conce- 
ding the incompetency of the witness, insists, that the release 
accompanying his deposition discharged his interest, and qual- 
ified him to testify. We do not think the evidence shows 
that this witness, either before or at the time of giving his 
deposition, was apprised of his release; and as the object of 
a release is to free the mind of the witness from any supposed 
bias which his interest might otherwise produce, it is clear, 
that if he testifies in the absence of all knowledge of the re- 
lease, it is the same as if it had never been executed. It is 
not necessary that there should be a delivery of the release 
personally to the witness. It may be filed in court. Brown 
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v. Brown, 5 Ala. 508; Frow & Furguson v. Dounman, 11 ib. 
880. ‘So also, if the party execute and tender the release, 
and the witness refuse to accept, this refusal shall not deprive 
the party of his testimony, having done all he could. Burt 
v. Baker, 3 T. R. 35; Goodtitle v. Welford, Doug. 139; Ros-. 
coe’s Civ. Ev. 98; 1 Phil. Ev. 128. 

But all the authorities agree, that the witness must be cog- 
nizant of the release, where it is attempted to restore his com- 
petency by such means. 

2. The objection urged by the counsel for the plaintiffs in 
error, that the: release in this case is insufficient, because it 
applies only to Donoho, and does not in terms discharge his 
late partner, Payne, cannot be supported. A discharge of 
one partner from all liability on account of an undertaking 
by the firm, is a discharge of the firm; for the reservation of 
the right to proceed against the other partner, who in turn 
could require the discharged partner to make contribution, 
would render the discharge incomplete; but this purports to 
be a full and complete discharge, and hence operates as a dis- 
charge of every party, who, if made liable to the releasor, 
could demand contribution of the witness. This view does 
not conflict with those cases which hold, that a partner may 
stipulate for his own discharge from the debtor, and that his 
co-partner shall remain bound. 10 Ala. 999. 

3. But conceding that the witness was incompetent, by rea- 
son of interest, and that the release found in the deposition 
did not restore his competency, the question arises, did the 
plaintiffs make the objection in proper time? The parties 
must have known the true position the witness occupied to 
the subject matter in litigation between them, at the time it 
was proposed to take his deposition. The plaintiffs’ counsel 
was present upon his examination, and raised no objection 
upon the score of interest. True, he made a general objec- 
tion to his testimony; but the rule, as frequently asserted by 
this court, is to disregard such general, undefined objections, 
Wallis v. Rhea, 10 Ala. 451; Milton v. Rowland, 11 ib. 782; 
Donnell vy. Thompson, 13 ib. 440; Same v. Jones, ib. 490. 
Had the objection been to the competency of the witness, the 
defendant could have released his interest, if that were the 
ground ; but the objection is to the deposition, and not to the 
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legal capacity of the witness to depose. Such objection does 
not raise the question of interest. 10 Mar. Lou. Rep. 683. 
The question then recurs, as the objection for interest in the 
witness was not raised until the deposition was offered to be 
read on the trial, should the court have excluded it? It must 
be admitted, that the decisions bearing upon this point are 
not very satisfactory or consistent. The rule laid down by 
the elementary writers upon the law of evidence, as it origi- 
nally obtained, is, that an objection to competency ought to 
be taken in the first instance, and before the witness has been 
examined in chief; for the reason that it would afford an un- 
fair advantage to the other party, who would avail himself of 
the testimony of the witness if it were favorable, but would 
get rid of it by raising the objection if it turned out to be 
adverse. 1 Stark. Ev. 121; Rex v. Watson, 3 E. C. L. R. 
271, cited by him; Roscoe’s Civil Ev. 80; 1 Phil. Ev. 128; 
1 Greenl. Ev. § 421-2. 

So in Ogle v. Paleski, Holt 485; 8S. C., 8 E. C. L. R. 417, 
where interrogatories and cross interrogatories were read at 
the trial, and from the answers it appeared that the witness 
was interested, Gibbs, C. J., received the evidence, ruling that 
the objection ought to have been made ina former stage. See 
also Buching v. Gomer, 3 E. C. L. R. 117. 

A party has a right, at his election, to admit an interested 
witness to testify against him, but the election must be made 
as soon as the opportunity is presented for making it; and 
failing to make it at that time, he must be considered as hav- 
ing waived it forever. Greenl. Ev. § 421; Donelson v. Tay- 
lor, 8 Pick. 890. I speak of course of those cases where the 
interest of the witness is known to the party who seeks to 
exclude his testimony ; for, if the interest was not discovered 
until after he has been examined, and “cross examined to 
the bone,” as Lord Eldon said in Vaughan v. Worrall, 2 
Swanst. 400, the objection may then be insisted on, and the 
testimony excluded. So that, “if the objection is taken as 
soon as may be after the interest is discovered, it will be 
heard ; but after the party is i mora, it comes too late.” 1 
Green]. Ev. § 421. The party offering the deposition should 
have an opportunity to release the witness, which he may do 
at any time before the examination is completed; but he 
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would be deprived of this right, if induced to repose upon 
the legality of the testimony, by the failure of the opposite 
party to object until the trial, or by some general, vague ob- 
jection which may be referred to-any other than the true rea- 
son, which lies concealed in the breast of the objector until 
sprung for the first time at the trial. 3 How. Sup. Ct. Rep. 
515, 580; 1 Paine 400; 2 Paige 54; 2 Tidd’s Pr. 812. The 
rule, says Mr. Greenleaf, supra, is the same in equity and at 
law; and it has frequently been held, both in this country 
and in England, that if the interest is known while before the 
examiner, it should be made there, and if not made the first 
opportunity after it is discovered, it is waived. 2 Phil. Ky. 
(Cow. & Hill’s Notes) 257, note 247, and cases there cited; 
ib. 708, note 497. Thesame doctrine seems to be recognized 
in Stewart v, Connor, 18 Ala. 94. These authorities may 
suffice to show that the court did not err in admitting the de- 
position of Donoho to be read, conceding his interest and the 
invalidity of the release. 

4. We are wholly unable to perceive how the testimony 
showing a depreciation in the value of the property conveyed 
by the first deed can be made relevant, or what influence it 
could have had upon the question of defendant's consent to 
the extension of the demand by the principal debtor. If the 
object was to prove a probable motive, founded on the fact 
of such depreciation, for withholding defendant's assent to 
the extension of the debt, which would operate to postpone 
the sale, and consequently tend to increase his risk, as the 
property was lessened in value, such proof was clearly inad- 
missible ; for the fact of depreciation had no direct or appa-. 
rent connection in any manner with the fact proposed to be 
established by it, and was too remote from the fact of assent 
or dissent of the defendant, to furnish any reasonable presump- 
tion or inference concerning it, as to whether it existed one 
way or the other. We can readily perceive how such proof 
might well have misguided the jury, by drawing away their 
minds from the true points involved in the issues, and as tend- 
ing to excite a prejudice injurious to the rights of the plain- 
tiffs. The presumption to be predicated of such proof was 
too remote and uncertain to furnish any safe guide in arriving 
at the truth of the fact attempted to be established by it, 
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and the court clearly erred in the admission of the proof. 
See Jones v. Cooper at the present term, and cases there 
cited. 

5. In regard to the charges, a few words may suffice. The 
agreement made by Brown, as evidenced by his writing on 
the back of the first deed of trust, had the effect of waiving 
his right to a discharge by reason of the indulgence then 
granted, but does not, by any reasonable construction of it, 
give the creditor a right to give further indulgence. So far 
as he consents to an alteration of the original contract, Brown 
was bound by it as altered; but he was bound as accommo- 
dation endorser, and had the right to stand upon the terms 
of his contract, as altered by his consent. Any material al- 
teration of this subsequent contract, by giving further day of 
payment to the principal debtor, by an agreement between 
him and the creditor, based on a valuable consideration, would 
discharge Brown, as is shown by the decision of this case 
at the previous term. 

6. Neither do we think that the charge given, that if Don- 
oho & Payne had the right, under the second agreement, to 
have enjoined the plaintiffs’ testator from proceeding to the 
collection of the demand before the expiration of the time for 
which they had agreed to extend the demand, was objection- 
able as referring to them a question of law. It was merely 
used as an illustration by the court, and he immediately pro- 
ceeded to explain what would thus entitle them to enjoin such 
collection; that if, when said second deed was executed, the 
debt was extended by Gray to a day certain, the deed was a 
sufficient consideration therefor, and entitled the said Donoho 
& Payne to enjoin Gray, if he attempted the collection before 
the time agreed upon as the extension had expired. Wesee 
nothing wrong in this charge ; but it asserts the familiar prin- 
ciple as laid down by this court in many cases. 

7. As respects the question of usury, we fully agree to the 
- proposition, that usury is a personal privilege intended for 
the benefit of the borrower, and that if he chooses to waive 
it, no one else can take advantage of it. Cook & Kornegay 
vy. Dyer, 3 Ala. 643. But we do not understand this princi- 
ple to assert, that the principal debtor alone can avail himself 
of the usury ; for if this were the law, the surety would of- 
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ten be bound beyond his principal. If the surety may not 
set up the usury, and the principal may, then, when the surety 
is sued and pays the debt, he could not be indemnified by a 
recovery out of his principal. Such, however, is not the law. 
The rule is, that when the party who makes the corrupt or 
usurious contract sues upon such contract, the security can 
avail himself of any valid defence which his principal might 
set up, and an accommodation endorser may have the same 
relief. Dunscomb v. Bunker, 2 Met. Rep. 8; Weimer v. 
Shelt6n, 7 Miss. Rep. 237; Warren v. Crabtree, 1 Greenl. 
Rep. 167. 

Nor does the renewal of the demand from year to year, and 
the splitting it up by giving one bill for the principal debt 
and another for the usury, affect the question. It would be 
a fraud upon the statute which would enable parties to evade 
it altogether, were they allowed to render such devices effec- 
tual. If the original contract was usurious, any subsequent 
one to carry it into effect is likewise usurious; and although 
the usury is paid from year to year, and extensions granted 
upon the execution of new securities, this does not free the 
new securities from the taint of usury, but should be regarded 
as a continuation of the same transaction. See the cases cited 
in vol. 3 U.S. Dig. 620; vol. 2 Sup. to same, 907; and the 
payments made should be credited on the demand, which, 
under the statute, can draw no interest, if found usurious. 

There was no error in the charge of the court prejudicial 
to the plaintiffs in error; and the charge asked upon the sub- 
ject of the usury, which assumed that the interest should first 
be extinguished by the several payments, and that defendant 
would only be released from interest from the time of the last 
payment in the event more than eight per cent. per annum 
was reserved by the contract, was properly refused. 

For the error we have noticed in the admission of proof as 
to the depreciation in the value of the property conveyed by 
the first deed, the judgment is reversed, and the cause re- 
manded. 
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CHENAULT’S ADMINISTRATORS vs. WALKER. 


. An actionof debt against a sheriff for money had and received, may be 
revived against his administrator. 

. Money in the hands of a sheriff collected under execution, when not more 
‘than sufficient to satisfy the debt and lawful costs, is the money of the plain- 
tiff in execution, and the extent of the sheriff’s lien upon the fund, in case of 
a controversy, must be settled between him and the plaintiff. 

3. When the money collected is not enough to satisfy the debt and lawful costs, 

and the sheriff retains more than his lawful fees, the defendant in execution 

cannot, after paying to the plaintiff the balance of his debt allowing the sum 
appropriated by the sheriff, recover from the sheriff the amount unlawfully 
retained by him. 


=_— 


to 


ERROR to the Circuit Court of St. Clair. 
Tried before the Hon. THomas A. WALKER. 


This was an action of DEBT, brought by Walker against 
Chenault in his lifetime, and after his death revived against 
his administrators, the present plaintiffs in error. The suit 
was commenced 17th November, 1846. 

The facts of the case, as shown by the record, are these: 
The executors of Joel Chandler, in 1844, recovered judg- 
ment in the Circuit Court of St. Clair against Walker, the 
plaintiff below, for the sum of $2987 5. A writ of fi. fa. 
issued upon this judgment in September, 1844, and came in- 
to the hands of Chenault, who was then sheriff of St. Clair. 
Under and by virtue of this ji. fa. Chenault levied upon and 
sold eight slaves belonging to Walker, for the sum of $2182 
ves The amount of the bill of costs taxed by the clerk on 
this fi. fa., was $33 ;°%;. Chenault returned the /i. fa. with 
his levy and sale of the slaves regularly endorsed, the gross 
amount of the sale amounting to said sum of $2132 ,45,. A 
part of the return of the sheriff on said fi. fa. is in these 
words: ‘Sheriff’s fees for victualing, clothing, and paying 
tax for eight negroes twelve months, and- commission fees on 
$2132 y's, $550. 

(Signed) JOHN CHENAULT, Sheriff.” 

The averments of the declaration are predicated on these 
facts, and plaintiff sues for four fold the amount so charged 
and retained by Chenault, “for victualing, &., the slaves, 
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and for commission fees,” under the statute “for unlawfully 
demanding and receiving higher fees than are prescribed by 
law,” contained in Clay’s Dig. 288 § 9. The plaintiff con- 
cludes his declaration with the common indebitatus count for 
money had and received by defendant to his use. 

Other ji. fas. were issued on the judgment in favor of 
Chandler's executors against Walker, between the return of 
the ji. fa. aforesaid, under which the slaves were sold, and 
October, 1845, under one of which another slave was levied 
on. These ji. fas. were all returned stayed by the order of 
plaintiffs; and in October, 1845, Chenault, as sheriff, was 
appointed by the Orphans’ Court of St. Clair, administrator 
de bonis non with the will annexed, of the estate of Joel 
Chandler, deceased. In June, 1846, a ji. fa. issued on the 
judgment against Walker, which came to Chenault’s hands 
as sheriff, on which he made this endorsement: “The within 
stayed till further orders; till there can be an estimate made 
on the estate. September 2, 1846. | 

(Signed) JOHN CHENAULT, Sheriff.” 

Chenault settled his administration on said estate after the 
date of this return on the fi. fa., and before the commence- 
ment of this action, and was discharged; but he did not, on 
such settlement charge himself with any portion of the money 
collected of the plaintiff on the ji. fa. in September, 1844. 

John Collins, who succeeded Chenault as administrator de 
bonis non of Joel Chandler, testified, that he had never sued 
out any execution on the judgment against Walker, for the 
balance due, and that there never had been any agreement 
for the satisfaction of such balance, that he knew of, until 
the final settlement of Chandler’s estate in 1850; and that 
in that settlement Walker accounted to him, as administrator 
de bonis non, for said balance. Walker was one of the distri- 
butees, in right of his wife, of the estate of Joel Chandler, 
deceased. 

The record of the final settlement of that estate in the 
Probate Court of St. Clair, in September, 1850, was intro- 
duced, showing the payment by Walker, in settlement with 
the administrator, Collins, of the balance due on the judg- 
ment. Objections were offered to the introduction of this 
record, but it will not be necessary to state them more par- 
ticularly. 
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It was in proof that the slaves which were sold under the 
fi. fa. against Walker, and for victualing, &c., of whom the 
charge of $550, including commissions, was made by Che- 
nault, were in his possession for more than twelve months 
previous to the sale, by virtue of an attachment against 
Walker. 

On this evidence the court charged the jury: 

That, if there was a balance due to the plaintiffs in the 
judgment in favor of the executors of Joel Chandler against 
Walker, the plaintiff in this action, after crediting the amount 
of the sales of the property levied upon by defendant’s intes- 
tate at the commencement of this suit, then plaintiff could 
not recover; but that if they believed that plaintiff, Walker, 
had paid off and discharged the balance due upon said judg- 
ment before the commencement of this suit, then plaintiff 
was entitled to recover. 

To this charge the defendants excepted, and asked the court 
to charge: 

That, if the jury believed, that after the return term of 
the first execution, and before the commencement of this suit, 
defendant’s intestate was appointed and duly qualified as ad- 
ministrator de bonis non of the estate of Joel Chandler, then 
plaintiff cannot recover in this form of action. This charge 
the court refused, and defendants excepted. 

The errors assigned are: 

1. The revival of the action against the representatives of 
Chenault. 

2. The charge given by the court, and the refusal to charge 
as requested. 


S. F. Ricr, for plaintiffs in error: 

1. It is a principle of the common law, that when the cause 
of action founded on a misfeasance or a nonfeasance, arose 
ex delicto, the personal action died with the person; and, 
notwithstanding our statutes, this rule still holds with respect 
to the person by whom the injury was done. When the de- 
fendant in such action dies pending the suit, it cannot be 
revived against his administrators, although, if the plaintiff 
had died, it might have been revived in the name of his ad- 
ministrators. Coker, admr. v. Crozier, 5 Ala. 379; Nettles 
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v. Barnett, 8 Porter 186; Gent v. Gray, 29 Maine R. 462; 
Valentine v. Norton, 30 ib. 194. 

2. But this action cannot be revived for another reason : 
It is an action brought to recover of a sheriff, the penalty of 
four fold, for fees illegally received by him. The sheriff died 
whilst the suit was pending. The statute does not authorize 
a recovery against his representatives, but especially declares, 
“he (the officer) shall be liable in damages to the party 
aggrieved.” Clay’s Dig. 238§9; Murphy’s Admr. vy. The Br. 
B’k. at Mobile, 5 Ala. 421; Logan, Admr. v. Barclay, 3 Ala. 
361; Chenault v. Walker, 15 Ala. 605. In North Carolina, 
a statute authorizes suits for trespass to property to be re- 
vived against the representatives of the defendant; yet, the 
courts hold, that vindictive damages cannot be recovered 
against a representative, even under their statute. Ripley v. 
Miller, 11 Tredell’s Law Rep. 247. 

8. The statute (Clay’s Dig. 238 § 9,) does not give the right 
to recover this penalty unconditionally to either “party” to 
the execution, but the right is restricted to “the party 
aggrieved.” This phrase—‘“the party aggrieved”—has a 
legal meaning. It designates the party (either the plaintiff 
or defendant in the execution,) who has the legal right to 
the money which is illegally demanded, and received and 
retained by the officer; the legal right to demand it of the 
officer as soon as he receives it, and to enforce that demand 
instantly by a resort to the courts of law. The State v. Dun- 
can, 9 Porter 260. 

4, If the terms, “the party aggrieved,” are construed in 
their legal sense, itis manifest that Walker was not “the 
party aggrieved” at the commencement of this suit by him. 
The execution against him in the hands of the officer was 
for $2987 5,45, besides interest, costs and commissions. The 
gross amount of the sales of his property under the execu- 
tion was only $2132 7,°,, which is fully set forth in the re- 
turn of the officer on the execution. If the officer claimed 
and retained more for his fees than the law allowed him, out 
of the proceeds of this sale, the plaintiff in the execution 
was “the party aggrieved” by this unlawful act of the sheriff. 
The law itself made the proceeds of the sale a satisfaction of 
the execution pro tanto, and the law would not hold that 
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Walker, (the defendant in execution,) under these facts, could 
have sustained any injury. Moore v. Barclay, 18 Ala. 672; 
Hughson vy. Burr, 5 Strobhart’s Eq. Rep. 147. 

5.,The money collected by the sheriff under the execution 
was less than the amount of the execution, and the defendant 
in the execution had no legal right to any part of it. It was 
m the custody of the law: Zurcher v. Magee, 2 Ala. 253. 

6. Such was the state of the facts, as existing at the time 
this suit was commenced. And it is evident, that upon such 
a state of facts, Walker had no legal right against the officer, 
which could be enforced in such an action as this. 

7. But to obviate this insurmountable legal difficulty, 
Walker was allowed to prove that, long after the sales of the 
property under the execution, another execution issued, un- 
der which a slave was levied on, and that the proceedings 
under this levy were stayed by order of the plaintiff in the 
execution, and that long after the commencement of this suit, 
m 1850, by compromise and settlement, he arranged with 
Collins, administrator de bonis non of Chandler’s estate, the 
balance which, until then, remained due on said execution. 
Walker was also allowed to read “from the records of the 
final settlement” of said Collins, as such administrator, with 
the Probate Court of St. Clair, sundry matters shown by the 
bill of exceptions; the plaintiffs in error duly excepting to 
each portion of this testimony. This suit was commenced 
on the 14th October, 1846. There is no plainer principle of 
law, than that which will not allow a plaintiff to establish his 
right to a recovery by proof of facts occurring subsequent to 
the commencement of his suit. Butler v. Lee, 11 Ala. Rep. 
885. 

8. The legal proposition asserted by the charge of the 
court, is simply this: A defendant in a judgment does not 
acquire a right.of recovery against a sheriff who sells, under 
execution, property which yields less than the amount of the 
judgment, until ‘the amount of sales,” (without deducting 
either costs or commissions therefrom,) is credited, and he, 
(the defendant in the judgment,) pays off “the balance due 
upon said judgment;” but if, “after crediting the amount of 
sales of the property levied upon,” a balance remains due, 
and the defendant in the judgment pays off “the balance 
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due upon said judgment,” he thereby and thereupon acquires 
aright to recover from the sheriff or his administrators! 
This charge does not refer to the jury the question, whether 
the sheriff acted properly or improperly, lawfully or unlaw- 
fully; whether he received or retained any fees legal or ille- 
gal; but the charge, conceding that he acted legally, and 
‘crediting the amount of sales of the property levied upon” 
on the judgment, asserts that the sheriff is liable, merely be- 
cause the defendant in the judgment paid off “the balance 
due upon said judgment.” The charge not only violated the 
law, by allowing Walker credit for “the amount of the sales,” 
without deducting therefrom the lawful costs and commis- 
sions, but in giving Walker a right of action against the 
sheriff merely because Walker had paid off a valid judg- 
ment against himself. 

9. The only plausible pretext for holding Chenault liable, 
is founded on the facts shown by his return on the original 
execution. He never afterwards received any money on any 
of the executions subsequently issued; and if he is liable at 
all, it must be deduced from his receiving the $2132 ,7, as 
the gross proceeds of the sales on the original execution, and 
his claiming to retain out of that sum, the sum of $550, for 
‘sheriff's fees for victualing, clothing and paying tax for eight 
negroes twelve months, and commission fees on $2182 5, ;” 
all of which is set forth in his return on the original execu- 
tion. When this case was here at a former term, it was de- 
cided, that he was not liable on these facts for the statute 
penalty of four fold. Chenault v. Walker, 15 Ala. R. 605. 
Whether, if he had received for the performance of this 
service, ‘‘more than reasonable compensation,” he was liable 
or not liable to Walker, was a question not decided, but left 
open when the case was here before. The last sentence in 
the opinion, shows that if he did receive “more than a rea- 
sonable compensation, he is liable to be sued for money had 
and received by him who is legally entitled to it.” 

The question then is open, and must now be decided, who 
was the person “legally entitled to it.” Thompson v. Arm- 
strong, 7 Ala. 256. Walker, the defendant in the judgment, 
was not “legally entitled to” any portion of the money re- 
ceived by sheriff Chenault—the $2132 ,75,—it being a much 
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less sum than the execution debt. The sheriff having re- 
ceived this money by sales under execution, the defendant in 
the judgment was, ipso facto, discharged to the extent of the 
$2132 +5, from the judgment and all further execution, 
although the sheriff might have retained the whole of it from 
the plaintiff in the judgment, and have never paid any of it 
to the plaintiff in the judgment. Cases aboved cited; Bon- 
durant v. Burford, 1 Ala. 364; 18 ib. 672; Hughson v. Burr, 
5 Strobhart’s Equity Rep. 147. Inasmuch as Walker had no 
legal right to any portion of this $2132 ;%%,, he cannot sue 
in his own name for any portion of it, in a court of law. 
Branch B’k. at Montgomery v. Sydnor, 7 Ala. 308; West- 
moreland v. Davis, 1 Ala. 299; Crow v. Boyd’s Admr., 17 
Ala. 51. 

The $2132 ¥,5, received by the sheriff under the execu- 
tion, was, in law, a partial payment of the execution, and the 
execution was thus far satisfied and extinguished; and if, 
instead of having the proper legal satisfaction allowed to him, 
he afterwards, with a knowledge of the amount of the sales, 
voluntarily paid or compromised with the plaintiff in the 
judgment, the whole of the judgment, he cannot, in his own 
name or otherwise, recover from the sheriff any part of what 
he thus voluntarily paid; nor can his voluntary payment in- 
vest him with a right to sue the sheriff for any part of the 
$2132 ,73,. If a person, with a knowledge of the facts, vol- 
untarily pays a demand unjustly made on him, though at- 
tempted to be enforced by legal proceedings, it will not be 
considered as paid by compulsion, and he cannot recover it 
back, or thereby acquire a legal right to sue for a partial pay- 
ment made previously on the same demand. Mitchell v. 
Sanford, 11 Ala. 695, and cases there cited; 1 Esp. Rep. 279; 
2 ib. 546-728; 5 Taunt. R. 147; 4 B. & C. Rep. 290; Uni- 
versity v. Keller, 1 Ala. 406. 


J. T. MORGAN, contra: 

1. The defendants inquired into the particulars of the de- 
cree of the Orphans’ Court, on cross-examination of witness, 
Collins, and this after they had objected to the introduction 
of the record, when offered by the plaintiff. No exception 


was taken at the time the evidence was offered, but after it 
19 
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was admitted, the defendants offered to withdraw the proof 
they had offered on the cross-examination of Collins. This 
the court refused to allow, and the defendants excepted. 
There was no surprise on the part of the defendants, but it 
was a mere experiment, which turned to their disadvantage, 
and they should be held to it. 

2. Besides, the proof was relevant, to show that the agree- 
ment between Hampton et al. executors of Chandler, and 
Walker, the plaintiff, which is mentioned in one of the re- 
turns of Chenault, upon a ji. ja., that the fi. fa. should be 
suspended until it could be ascertained what was due Walker 
asa distributee or legatee of the estate of Joe] Chandler, 
deceased, was made upon a sufficient consideration, and that 
it was an agreement perfect in its terms, but not certain as to 
the amount which might be due either way, and that it was 
an agreement made upon good faith, and one upon which 
Walker might honestly rely. It is somewhat like the case 
where the parties have agreed to a matter of set-off, which is 
not reduced to certainty as to the amount before suit is 
brought, but becomes certain by subsequent settlement. It 
would still be a good set-off, and the evidence of a subsequent 
settlement would be relevant and proper. 

8. The other material question is, upon the charge given. 
The record showed, that on the 4th November, 1844, the 
judgment was credited with $1618 ,3,',, and all costs up to 
that time, This was evidence about which there was no dis- 
pute in point of fact, but the legal effect of which was to be 
decided by the court. It was matter of record, and the court, 
in deciding upon the legal effect of the evidence, considered 
it presumptive against the sheriff, that $1618 ;',°, was the 
amount actually credited on the judgment, and that if the 
plaintiff had paid the balance due upon the judgment before 
the commencement of this action, he could recover. “The 
balance due upon the judgment” was the balance due after 
allowing the credit of $1618 ,*,°, on the judgment; and the 
court properly held the sheriff bound by the effect of his ad- 
mission on the record to that effect. Could the jury have 
been misled by this charge? The evidence conclusively 
established that the sheriff had appropriated only $1618 ,°,°, 
to the judgment, and it would be an unjust criticism upon 
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the charge of the court to condemn it, because it would not 
be a correct proposition in every case. It was correct upon 
the facts of this case, and that was sufficient. 

4. The court did not undertake to fix the amount of the 
recovery. The charge upon that point was general, as to the 
mere right to recover. If the defendants wanted a more 
specific charge, they should have asked for it. 

5. The charge refused asserts the proposition, that an ad- 
ministrator de bonis non has no right to a judgment in favor 
of the administrator in chief, when the administrator de bonis 
non was appointed prior to the act of 1846. It is inconceiv- 
able how the plaintiff’s right to recover “in this form of 
action,” could depend upon the fact, that Chenault was or 
was not the administrator de bonis non of the estate of Chan- 
dler, deceased. 

6. As to conclusiveness of sheriff’s return, see Clark v. 
Gary, 11 Ala. Rep. 102; Haynes v. Wheat & Ferrell, 9 ib. 
246. 

7. The return of the sheriff makes an illegal appropriation 
of money to his own use, and is so far a breach of duty, and 
a breach of his bond. If he had taken all the money col- 
lected for fees, the case would not have been stronger. The 
plaintiff could have appropriated the money in the sheriff’s 
hands to the satisfaction of his debt, but he may leave that 
matter to the defendant if he choose. The defendant may 
compel the sheriff to pay it to the debt, or he may sue for it; 
and if the plaintiff chooses to consider it as no satisfaction, 
and sues out an execution, the defendant is remitted to his 
rights against the sheriff. Commonwealth, use of Clark v. 
Williams, 4 Littell 335. 

8. If the defendant, treating the return of the sheriff as 
conclusive, pay off the balance of the debt, the sheriff is estop- 
ped from setting up the rights of the plaintiff in execution. 
How can he insist upon a right which the plaintiff himself 
- could not set up? Meriam v. Armstrong, 22 Vert. 26. 

9. Whose money has Chenault in his hands? The plain- 
tiff in the execution has abandoned his right to it, if he ever 
recognized it. He had the right to abandon it; at all events, 
as against the sheriff, who is only the agent of the law to:col- 
lect the money, and the money in his hands belongs to the 
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defendant, whenever the plaintiff is satisfied. If this were 
not the law, the defendant could have no redress, if the sheriff 
were to collect more than is due upon an execution; or when 
the defendant, while the money is in the hands of the sheriff, 
on motion, has a credit entered upon the execution, not ap- 
pearing on the record. 


PHELAN, J.—When this case was here before, (15 Ala. 
605,) it was decided, that the facts of the case would not au- 
thorize an action under the statute for four fold the amount 
of the fees which had been charged and taken by the sheriff. 
See that decision. 

We can treat it now only as an ordinary action of debt by 
Walker against Chenault, for money had and received. Such 
being its character, the right to revive against Chenault’s rep- 
resentatives, admits of no controversy. 

The main question in the case may be put thus: Cana 
defendant, whose property has been sold under execution, 
and when the sheriff appropriates to himself, out of the mon- 
ey collected, fees to a greater amount than he is allowed by 
law, recover the excess so taken over and above the lawful 
fees, in an action for money had and received against the sher- 
iff, when the money so collected is not more than sufficient 
to satisfy debt and lawful costs? 

It is necessary here to ascertain to whom money in a sher- 
iff’s hands, which has been collected under execution, prop- 
erly belongs. Is it the money of the plaintiff, or of the de- 
fendant? or does it remain in an uncertain state as to its true 
owner, which uncertainty is to be determined by some act of 
the sheriff, as to the manner in which he will appropriate it? 
The money is the money of the plaintiff. Many well settled 
principles lead directly to this conclusion. 

Even before a sale or the collection of money, a levy and 
seizure by the sheriff of property of the defendant sufficient 
to satisfy the judgment, discharges the defendant. Campbell 
v. Spence, 4 Ala. 548. A defendant is not even bound to 
look after his property, after it has been taken by the sheriff 
in execution. After that, the sheriff becomes the agent of 
the plaintiff, and will be responsible to him alone for its safe 
keeping. Settle this principle, and you settle the question. 
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If the sheriff is the agent of the plaintiff for the safe keep- 
ing of the property, and the law devolves upon him the duty 
to sell it, he of course becomes his agent to account to him 
for the proceeds of the property when sold. See Moore v. 
Barclay, 18 Ala. 672; Hughson v. Burr, 5 Strobhart’s Eq. 
Rep. 147. 

The money is ‘sometimes said in such case to be in the cus- 
tody of the law, but always as money of the plaintiff, or of 
some one standing in his shoes. 

But it may be said the sheriff has a lien for his fees, and is 
authorized to retain them, when he pays over money to the 
plaintiff; and that if he retains more than is lawful, and the 
defendant has property, the plaintiff, rather than trouble him- 
self in a contest with the sheriff about his fees, will only sue 
out another execution, when the money, deducting the fees 
claimed and retained by the sheriff, proves insufficient to sat- 
isfy his judgment. But he cannot lawfully do this; the de- 
fendant, if he be vigilant about his rights, as every man is 
bound to be, will not suffer it. If the sheriff proceeds to 
levy again, after he has sold property enough to pay the 
plaintiff his judgment, together with all lawful eosts and 
charges, he can be prevented by the defendant by petition for 
a supersedeas. Thus the plaintiff can be compelled to adjust 
with the sheriff, the question of the lawfulness of fees claim- 
ed by him; and this shows, that the duty to do so devolves 
on the plaintiff, by the very nature of the relation existing 
between them. Hence, it appears, that when the amount col- 
lected will simply cover debt and costs, or falls under that 
amount, and the sheriff retains more costs than he is allowed 
by law, the money he so appropriates is the money of the 
plaintiff, and he must look after it, and the extent of the 
sheriff’s lien upon the fund must be settled, in case of a con- 
troversy, between him and the plaintiff. 

If, in the first instance, the sheriff sells the property of the 
defendant for more than will pay the debt and costs, in that 
case, it is true, the defendant is required to look after the sur- 
plus. But the right of the defendant to money in the sher- 
iff’s hands arising from a sale of his property never accrues, 
unless there is a surplus over and above the amount sufficient 

to pay debt and lawful costs. That was not the state of facts 
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here. The money collected did not amount to enough to pay 
the debt itself, by nearly a thousand dollars. 

It seems to have been supposed on the part of plaintiff be- 
low, that after the $2132 ,’,°, was received by the sheriff from 
the sale of his slaves, and after the sheriff claimed and ap- 
propriated $550 of this sum for keeping them, and even after 
this suit was instituted, he (the plaintiff,) might settle with or 
pay Chandler’s executors the amount they claimed to be due, 
allowing the charge of $550, so appropriated by the plaintiff, 
to be deducted as a proper charge or lien upon the funds he 
had collected, and then recover back from the sheriff in this 
action the amount of that charge, or so much of it as was 
not lawful. 

Such a conclusion will be found to conflict with two sound 
and well established rules of law. 

In the first place, it conflicts with the rule which forbids 
the legal assignment of a mere chose in action. The execu- 
tors of Chandler could not transfer to Walker the right to 
sue Chenault in his own name, for money had and received 
by Chenault to their use, if the transfer were made in the 
most direct and formal manner. But here there is no formal 
transfer; and it is only argued thata payment by Walker 
to them of a certain amount claimed by them to be due on 
their judgment, not counting the money unlawfully retained 
by Chenault as fees, as any payment to them, will enable 
Walker to go upon Chenault for the money so unlawfully 
retained by him, by suit in his own name. This is only an 
indirect attempt to get at that which cannot be done directly, 
the transfer or assignment of their right to sue. Br. B’k. v. 
Sydnor, 7 Ala. 308. 

In the second place, it conflicts with the rule that a man 
cannot recover on a cause of action which accrues after suit 
brought. The cause of action, if any, which accrued to 
Walker from this settlement with Chandler’s representatives, 
accrued at the date of that settlement, which isshown by the 
record to have taken place in 1850, several years after this 
suit was instituted. 

It appears, that Chenault became the administrator de bonis 
non of Chandler’s estate before the suit was brought, and so 
united in himself for a time the characters of plaintiff in that 
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judgment against Walker and the sheriff, who retained in his 
hands the illegal fees. That will not affect the principles we 
have been considering. No settlement is shown to have been 
made between him and Walker, while he was administrator 
de bonis non; and the argument in support of Walker’s 
right to sue, even unsound as it is, is all based upon the idea 
of a settlement and payment of the whole demand, illegal 
fees included, by Walker to Chandler's representatives. Had 
he settled with Chenault at the time the latter was adminis- 
trator de bonis non, and paid these fees the second time, his 
right to recover them back would have been forbid upon 
another principle still, viz: the voluntary payment of money 
to another with a knowledge of all the facts of the case. 11 
Ala. 695. 

The charge of the court says: ‘If there was a balance 
due to Chandler’s executors by Walker, after crediting the 
amount of the sales of the property levied on by Chenault, 
at the commencement of this suit, then plaintiff cannot re- 
cover.” This was acorrect proposition. But the court adds: 
‘But if the jury believe that plaintiff (Walker) had paid off 
and discharged the balance due on the judgment before the 
commencement of this suit, the plaintiff was entitled to 
recover.” 

The latter clause of this charge does not correspond, it will 
be readily seen, with the views we have expressed, bearing 
in mind the facts of the case, that the money collected in the 
first instance by the sheriff under the levy and sale, was not 
sufficient to satisfy even the debt, without the costs. In such 
a case, the money collected is the money of the plaintiff in 
execution, subject to the sheriff’s lien for his lawful fees and 
charges; and the duty devolves on the plaintiff to see that 
no more of it is retained or appropriated by the sheriff than 
he is lawfully entitled to. And if the defendant does not 
look to his interests to see that this is done, but chooses to go 
on and settle with the plaintiff, without compelling him to 
settle with the sheriff, he cannot thereby acquire a right to 
sue the sheriff in his own name for the illegal fees, as money 
had and received to his use, in virtue of the payment made 
by him to the plaintiff in the judgment, as this would be in 
effect to authorize the legal assignment of a chose in action. 
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As this point must be decisive of the case, now and here- 
after, we deem it unnecessary to notice the charge requested 
by the defendant below, which the court refused. 
Let the judgment be reversed, and the cause remanded. 
CHILTON, C. J., did not sit in this cause, having been of 
counsel before his election to the bench. 


RAINEY vs. CAPPS. 


1, The relation of landlord and tenant may be presumed from the conduct of 
the parties in reference to each other, and in respect to the lands which are 
the subject of the rent. 

2. An agreement made on Sunday, for the rent of land, is void under the statute, 
and cannot be set up by either party as a contract ; yet it may be looked to, 
in connection with other circumstances, to explain the character of the de- 
fendant’s possession, and to account for the subsequent conduct of both par- 
ties in relation to the land: it may be proved as a declaration or admission on 
the part of the plaintiff, forming part of the res geste. 

3. When a tenant is sued for unlawful detainer, it is not necessary, in order to 
make out his defence, that he should show all the terms of the contract of 
rent; it is sufficient, if he shows that he is in as the tenant of the plaintiff, 
for a term which is unexpired when the proceeding is instituted. If the hold- 
ing for the entire term is, by the contract of lease, made to depend upon some 
act to be done by him before its commencement or during its continuance, 
the plaintiff must show this, and if he fail to do so, and to insist upon it, he 
will be held to have waived it. 


Error to the Circuit Court of Dallas. 
Tried before the Hon. Rost. DouGHERTY. 


Rainey commenced a proceeding under the statute for un- 
lawful detainer, against Capps, before a justice of the peace. 
On the trial, a judgment was rendered for the defendant, from 
which the plaintiff appealed to the Circuit Court. 

On the trial in that court, as appears by the bill of excep- 
tions, it was proved that the land in controversy was pos- 
sessed by one Jackson for several years, who sold it to plain- 
tiff and one McElroy, and delivered to them the possession ; 
that while plaintiff and McElroy were so possessed, they rented 
the premises in dispute to the defendant and one Jones, to be 
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used by them as a brick yard for making and burning bricks, 
during the year 1850; that during this year the plaintiff 
bought out the interest of McElroy in the premises; that 
some time in the month of December, 1850, defendant and 
Jones made a contract with the plaintiff, by which they rented 
the premises for the year 1851 at $65 per annum; that de- 
fendant remained in possession until the last of March, 1851; 
that Jones had withdrawn from the business of brick making, 
and the defendant was alone in possession; that between the 
first of January and last of March, 1851, the defendant had 
dug up clay enough to make thirty or forty thousand brick, 
had cut a large quantity of wood to burn them, and had 
hauled poles and boards to make shelters, &c.; that plaintiff 
was a practising physician, residing within a half mile of the 
brick yard, and had loaned the defendant his wagon to haul 
the poles and boards aforesaid; that Jones had never informed 
the plaintiff that he had withdrawn from the business of mak- 
ing brick; that the defendent, about the last of March, 1851, 
tendered the plaintiff his note for $65, with Jones as security, 
for the rent agreed on for the year 1851; plaintiff refused to 
receive it, and gave the defendant notice to quit, which he 
refused to do; that the contract for rent for the year 1851 
was made on Sunday; that Jones, without the knowledge or 
consent of the plaintiff, had agreed with the defendant to let 
him have the brick yard. It was also proved, that the de- 
fendant was solvent; that the note tendered was good, and 
the brick yard was on a public road. This was all the evi- 
dence in the case, and the court charged the jury: 

1. That if they believed, from the evidence, that the contract 
between the plaintiff and Jones and the defendant was made 
on Sunday, it was void; 

2. That although that contract might be void, yet, if they 
found from the evidence that the defendant remained in pos- 
session of the brick yard alone, and without Jones, from the 
first of January, 1851, to the last of March of that year, mak- 
ing preparations for brick making, and plaintiff knew he was 
proceeding alone, and they must look to the evidence show- 
ing his means and opportunity of knowing, then the law 
would imply a contract between the plaintiff and defendant 
for the rent of the brick yard for the year 1851, and the 
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plaintiff could not recover. To this charge the plaintiff ex- 
cepted. 

The plaintiff then asked the court to charge: 

1, That if Jackson had possession, and sold to Rainey & 
McElroy, and Rainey kept possession afterwards, defendant 
holds unlawfully, and the plaintiff should recover, if he made 
demand of the possession, and gave notice to quit before suit 
was brought ; 

2. That if the defendant and Jones rented the premises 
from the plaintiff for the year 1851, neither Jones nor de- 
fendant had any right to rent them again without complying 
first with the contract with plaintiff ; 

3. That unless the jury find that the defendant is in pos- 
session under the same terms as in 1850, the plaintiff must 
recover, if before suit brought he gave the defendant notice 
to quit. 

4. That under the facts of this case the plaintiff is enti- 
tled to recover. 

These charges were refused, and the plaintiff excepted. 

The errors here assigned are : 

1. That the court erred in the second charge given ; 

2. It erred in refusing the several charges asked. 


GAYLE & GAYLE, for plaintiff in error: 

It must be remembered that the facts set out in the bill of 
exceptions are all that were in evidence. Under these the 
questions arise which the charge and the refusal to charge 
present. 

1. The first charge refused was erroneous. The charge 
asked is founded upon the idea, that the contract for 1851 
was void, as being made on Sunday, and that the defendant 
was in possession as a tenant atsufferance. The evidence 
shows this to be the true relation of the parties; at all events, 
the facts show that defendant was holding over, and the charge 
ought to have been given. See 1 Black. Com. cap. 9, p. 150; 
Clay’s Dig. p. 250, § 5. 

2. The second charge refused should have been given. It 
was a part of the contract for the rent of 1851 that Jones & 
Capps should give their joint notes, as shown by the evidence. 
While this contract was not complied with, Jones abandons 
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the contract to Capps without Rainey’s knowledge, and Capps 
alone offers a note with Jones as security. Jones and Capps 
had no right to the premises, even for their own use, without 
complying with their contract. 2 Taunton p. 148; and there- 
fore, after demand made by plaintiff, he ought to recover. 

3. As to the third charge, the facts show that defendant is 
a tenant at sufferance, unless he shows that he is in posses- 
sion under the same terms as in 1850; and even if he is not 
a tenant at sufferance, he is at least a tenant holding over 
under the rent of 1850, and therefore after demand made be- 
fore suit by plaintiff, plaintiff ought to recover. 

4th. The fourth charge should have been given, that under 
the facts of this case the plaintiff is entitled to recover. 

The facts are plain, uncontradicted and not conflicting, and 
show defendant to be a tenant holding over and plaintiff en- 
titled to recover. Paul v. Meek, 6 Ala. 758; Clements v. 
Loggins, 1 Ala. 623; Stewart v. Hood, 10 Ala. 600; Hen- 
derson v. Mabry, 13 Ala. 713; Gillespie v. Battle, 15 Ala. 
276; Nelms v. Williams, 18 Ala. 650; Williams v. Shackel- 
ford, 16 Ala. 818; Boyd & Co. v. McIver, 11 Ala. 822. 


LIGON, J.—The second affirmative charge of the court 
below forms the subject of the first assignment of error. 

That charge in effect affirms, that the relation of landlord 
and tenant may be presumed from the conduct of the parties 
in reference to each other, and in respect to the lands which 
are the subject of the rent; and that if the facts of the case 
are such, in the estimation of the jury, as to exclude every 
other reasonable hypothesis, then the law will imply that the 
relation of landlord and tenant does, in fact, exist. 

We do not think there is any error in this charge, when it 
is taken, as it must be, in reference to all the proof in this 
case. Every other relation in life may be presumed from cir- 
cumstances, and the conduct of the parties; and we are una- 
_ ble to perceive any good reason why that of landlord and 
tenant should form an exception to the rule. Marriage, filia- 
tion, agency and a number of others may all be so established. 
But these circumstances may be explained, or rebutted by 
evidence of faets which tend to show that such relations do 
not, in truth, exist. 
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The fact of renting for a single year may as well be estab- 
lished by circumstantial evidence as any other, and if the 
declarations, conduct, and acts of the parties are such, that 
they cannot be reasonably accounted for on any other hypo- 
thesis, the law will presume that the relation of landlord and 
tenant exists between them. 

Let us examine the facts of this case in reference to this 
rule. The testimony shows, that the plaintiff had rented the 
lands in controversy for the year 1850 to the defendant and 
Jones, to be used by them as a brick yard; that in the month 
of December of that year he made an agreement with them 
for the rent, for the same purposes, during the year 1851, 
stipulating the sum to be paid as rent money. This agree- 
ment, being made on Sunday, is void for immorality, and 
consequently neither party can set it up as an agreement; yet 
it may well be looked to as a circumstance, with others, to 
account for their after conduct in relation to the possession of 
the premises after the expiration of the first term of rent. 
On the first of January, 1851, the defendant still occupies the 
premises, devoting them to the same use to which he and his 
partner had applied them the year before. Jones withdraws 
from the business of brick making, but the defendant goes on 
to make all the arrangements necessary for their successful 
manufacture. The plaintiff lives within eight or nine hun- 
dred yards of the brick yard, at which Capps had been em- 
ployed from the first of January until the last of March, dig- 
ging up clay to make, and hauling poles and boards to shel- 
ter, some forty thousand bricks. In hauling the poles and 
boards he has the use of the plaintiff’s wagon, and this, under 
a loan from him. Three months are thus spent by Capps in 
labor, directed to the manufacture of bricks, the use to which 
the lands had been previously applied. Can it be possible 
that these things could have happened without the plaintiff's 
knowledge? And knowing them, is it at all probable that 
he would have permitted them, if the relation of landlord 
and tenant had not existed between the parties for that year? 

These facts tend strongly, if not conclusively, to prove the 
renting for the year 1851. And when the conduct of the 
parties is referred to what was said by them in December of 
1850, the tenancy and term of the defendant are too well es- 
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tablished to be seriously doubted. He is not to be regarded 
as a tenant holding over from his former term, but as one 
who confessedly holds for a new term of one year; for the 
agreement made on Sunday, though void as such, may be 
looked to, in order to explain the character of the defendant’s 
possession, and to account for the subsequent conduct of both 
parties in relation to the premises in dispute. It may be 
proved as the declarations or admissions of the plaintiff, which 
form a part of the res geste, and, we apprehend, the fact that 
these declarations or admissions were made on Sunday, would 
not impair or affect their character as evidence. Considered 
alone, they would confer no legal rights on the defendant, 
but'taken in connection with the subsequent conduct of the 
parties, and the other facts of the case, they tend to ex- 
plain the nature of the defendant’s possession. These facts 
proved, and the law will presume that the relation of land- 
lord and tenant existed between the plaintiff and defendant 
for the year 1851. 

To enable the defendant to maintain his possession against 
the plaintiff, in a proceeding under the statute for unlawful 
detainer, it is not necessary that he should show all the terms 
of the contract of rent; it is sufficient, if he shows that he is 
in, as the tenant of the plaintiff, for a term which is unex- 
pered, when the proceeding against him is instituted. If his 
holding for the entire term is, by the contract of lease,*made 
to depend upon some act to be done by him before its com- 
mencement, or during its continuance, it is for the plaintiff to 
show it, and if he fail to do so, and to insist upon it, he will 
be held to have waived it. 

If in this case the possession of the premises in dispute by 
the defendant for the year 1851 was, by the agreement under 
which he held, made to depend upon the fact, that Jenes' was 
to occupy them jointly with him, the plaintiff should have 
shown it by his proof; and since he has failed to do so, we 
cannot presume it, but must conclude, from the fact that he per- 
mitted the defendant to remain in the possession alone for one 
fourth of the term, that such a stipulation did not exist; or 
if it did exist, he waived it. 

It is needless to review, with particularity, the charges asked 
by the plaintiff, and refused by the court. It is sufficient to 
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say, that the three first are inapplicable to the case when all 
the proof is considered, and if given, would have been well 
calculated to mislead the jury; while the fourth is directly 
repugnant to our view of the law of the case. 

There was, therefore, no error in refusing them. And as 
we have seen that the charge given was unexceptionable, the 
judgment of the court below must be affirmed. 


WALKER vs. BOLLING. 


1. On principles of public policy, a master is liable to third persons for the mis- 
feasance, negligence or omissions of duty of his servant, while acting within 
the scope of his employment ; but the courts have refused, upon considera- 
tions peculiar to the relation of master and servant, to apply this rule to cases 
where one servant receives an injury from the negligence of another, while 
both are acting in the common business of the same master. 

2. The master is bound to use ordinary care towards his servant, and not expose 
him to unnecessary risks ; and this duty he does not discharge, when he asso- 
ciates with him in a service of peril those who are wanting in ordinary skill 
and prudence. 

8. The owner of a steamboat is responsible for injuries to a slave employed as a 
deck hand on the boat, which are caused by the explosion of the boat through 
the habitual gross negligence of the first engineer, of which the captain had 
been informed. 

4, The fact that the engineer was licensed is prima facie proof of his compe- 
tency, but does not authorize the captain to retain him after he has been in- 
formed of his habitual gross negligence. 

5. Where there is a general manager or superintendent, who is invested by the 
common employer with the duty and authority of employing and dismissing 
the inferior agents or servants who are under him, the master is responsible 
for acts of negligence on the part of the superintendent in failing to exercise 
due care and diligence in employing competent agents, or in not dismissing 
those who are proved to be incompetent. (Per Phelan, J.) 


Erx0R to the Circuit Court of Mobile. 
Tried before the Hon. Jonn Braae. 


TRESPASS ON THE CASE by Bolling against Walker, to re- 
cover damages from the defendant as the owner of the steam- 
boat “Olive,” for the value of one slave, named Isaac, al- 
leged to have been killed, and of several others alleged to 
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have been injured, by the explosion of the boilers of said 
boat; the explosion having occurred, it is alleged, through 
the negligence of the first engineer of the boat. The slaves 
had all been hired by their owner as deck hands on the boat. 

The proof in the case showed, that Munch, the first engi- 
neer, was grossly careless and negligent of his duties, for 
some time previous to the explosion; that he was often found 
asleep during his watch, and that he oftentimes, when on 
duty, did not try the water in the boilers oftener than once 
an hour, although a proper degree of care on steamboats re- 
quires that this should be done every fifteen or thirty min- 
utes; that sometimes he did not try the water for a whole 
watch, five or six hours; that this gross negligence continued 
for several trips; that the captain of the boat was told of this 
conduct, by the pilot, one or two trips before the explosion 
happened, and was also told of it by one of the watchmen. 

The explosion was proved to have been caused by a de- 
ficiency of water in the boilers, while Munch was on duty. 
Munch was a regularly licensed engineer, and bore the repu- 
tation of being a good and competent one before he was em- 
ployed on the “Olive.” The “Olive,” with her engine, 
machinery, &c., was new and in good condition, and had her 
full complement of officers and hands. The proof also show- 
ed, that usually the captains or masters of steamboats em- 
ployed the pilots, engineers, &c.; and that the rate of hire 
for steamboat hands is greater than in service on land. 

The counsel for the defendant requested the court to 
charge: 

1. That, if the jury believed that the boat, boilers, engine, 
&c., were good and sufficient, and that she was sufficiently 
supplied with officers and men, and with a first engineer 
duly licensed, and of good character and reputation as such, 
and whom defendant supposed to be a competent and proper 
officer, then defendant would not be liable for the negligence 
of such engineer, as shown by the proof, if he had no notice 
or knowledge of such acts of negligence, although infor- 
mation thereof might have been given to the master, as 
shown. 

2. That, if they believed plaintiff knew who was the first 
engineer on the boat, and that he had the same means of 
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knowledge as the defendant, at the time he hired the slaves 
on the boat, and that he had the same knowledge of the gen- 
eral character and standing of said Munch as defendant had, 
and that defendant had no notice of said special acts of neg- 
ligence, then plaintiff could not recover. 

3. That, if they believed that Munch was a duly licensed 
engineer, then defendant would not be liable for any negli- 
gence on the part of said Munch which was not known to 
him, although the captain might have been informed of it. 

4, That defendant would not be liable for the value of a 
slave killed by the explosion, even if he would be liable for 
injuries not producing death. 

5. That the defendant would not be liable for the negli- 
gence of the master in retaining said engineer after notice of 
his said acts of negligence, the master also being the servant 
of the defendant. 

These several charges the court refused, and charged the 
jury as follows: 

1. That it was, in general, true, that a master or owner 
would not be liable for damages occasioned to one servant by 
the negligence of another in the employ of the same master 
or owner; but that the rule further was, that the master or 
owner was bound to use reasonable diligence, in order that 
he might have competent and proper servants or agents to 
perform the respective duties in which they were employed ; 
and that.the acts of negligence on the part of the first engi- 
neer, as shown by the proof, (if believed by them,) having 
been made known to the captain of the boat, who was agent 
for the owner, would make the owner liable, although he 
himself was not specially informed of such acts of negli- 
gence. 

2. That if plaintiff had any notice of the incompetency, 
unskilfulness or negligence of Munch, it would defeat his 
right to recover. 

8. That the fact of the enginer’s being licensed would not 
excuse the owner from liability on account of his negligence. 

4. That plaintiff had aright to recover the value of the 
slave Isaac, if killed by negligence. 

The charges given, and the refusals to charge as requested, 
are now assigned for error. 
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Stewart & Easton, for plaintiff in error: 

This cause involves a principle which, it is said, is now a 
well-established rule, both here and in England. The rule 
we here advert to is, ‘that the mere relation of master and 
servant, or principal and agent, creates no contract, and 
therefore no duty on the part of the principal, that the ser- 
vant or agent shall suffer no injury from the negligence of 
others employed by him in the same business or service ; and 
that in such cases the servant or agent takes upon himself 
the hazard of any such business or employment.” Story on 
Agency, 4th ed. of 1851, by Sumner, p. 604 § 453, d. The 
reason given why the liability of the master shall not be ex- 
tended to such cases of injury by a servant, is, “that neither 
principle, authority nor public policy, justified such an ex- 
tension of the rule, and that the perils incident to such a ser- 
vice were as likely to be known to the agent as to the prin- 
cipal; and might be distinctly foreseen and provided against 
by him in his rate of compensation, if he chose, and he must 
be presumed in the absence of any different contract, to take 
them upon himself.” Ib; and see Farewell v. The Boston 
and Worcester Railroad Corporation, 4 Metcalf Rep. 49. In 
such cases, the remedy, say the authorities, is against the 
wrong-doer himself. 

The propriety of this rule is admitted. The rule itself is 
clear in its terms, and the reason on which it is founded is 
conceded to be sound and conclusive. But it is proposed to 
make a qualification, which shall impose an obligation or 
duty on the master or owner to see that persons only shall 
be employed who have sufficient skill and diligence to fill 
the different stations of the service in which they are respec- 
tively employed—and if any servant engaged in any part of 
the service become negligent, that he must be discharged, 
and if he be not, that the master becomes responsible for any 
accident in his department, although he knew nothing of the 
_ negligence, provided it was known to the captain or general 
superintendent; and this even towards fellow servants in the 
same employment. This qualification, we think, is entirely 
inconsistent with the rule; and we respectfully contend, that 
if the reasons given are sufficient to found the rule, they are 
equally sound to forbid this qualification of it. 
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Practically, the point is one of the greatest importance ; 
the precedent to be established by the court will be a case of 
leading authority, and the principle now proposed to be laid 
down, if maintained, must be carried out in a great variety 
of cases; it will form a new subject of litigation in innumer- 
able forms; indeed, it will be difficult to find a stopping 
point; and the litigation which will arise under it will be of 
precisely that loose, uncertain character, most objectionable 
in courts, with our jury system, proverbially uncertain in 
result. 

It will be perceived, at once, that this qualification violates 
the rule itself in terms, inasmuch as the captain is also a ser- 
vant of the owner as well as the engineer, and is in the same 
employment. The owner is here made responsible for the 
negligence of the captain in not dismissing the engineer, and 
is thereby made responsible for his judgment. If the cap- 
tain is guilty of wrong, he should be the party responsible, 
as well to the owner as to the party injured. According to 
the rule, however, the one who does the wrong is the only par- 
ty liable. By the adoption of this qualification, the court 
places the servants employed in the same condition as 
strangers, towards whom there does exist an obligation, under- 
taking, or a,duty, founded on a compensation, or a benefit re- 
ceived. Whereas, in this case, there is no such duty nor com- 
pensation. A carrier is responsible for freight as an insurer. 
He is also to a passenger; because he undertakes safely to carry, 
and is paid for it. The master is also responsible to a third 
person for injuries done to him by a servant in his employ, 
because he receives the profits of the business he engages 
in, and must calculate the risks, and pay the losses. But we 
must distinguish those cases from the one now before us, and 
if it be true that there is “no contract or duty,” on the part 
of the employer as stated, but that the employed contem- 
plates the risk when he engages, and stipulates his price ac- 
cordingly, the reason fails, and the analogy does not hold. 

The-case must be placed on the same footing precisely, 
(so far as the claim for damages by the plaintiff here is con- 
cerned,) as if the servant employed were a free white man. 
There are special duties in respect to a slave, and towards 
his master, appertaining to that peculiar relation of hiring, 
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but there can be no distinction drawn as to the point we are 
now considering. We are to decide whether the slave-own- 
er, who has by his contract exposed his slave to this danger, 
as he would have exposed himself to it, if he had himself 
taken the employment, is entitled justly toclaim. The slave 
is his servant, and stands in his shoes. It is certain that the 
perils of useful employments must be encountered by some 
one—and while humanity requires that dangerous duties 
should not by any rule of law be imposed exclusively on 
slaves, still it would not be expected that any rule should be 
adopted which would throw all perilous labor exclusively on 
free men. If the rules of law then were different, and such 
as would create a liability for the loss of a slave, where they 
-would not for a free laborer, slaves would never be employed 
in any task where there was peril, and fro: a false principle, 
the lives of free men only would be exposed. Their lives 
to their families, and to the public, are certainly of as much 
value, to say the least, as those of slaves. We take it for 
granted, then, that the rule must be the same as to both, and 
will treat it precisely as if a free man were suing for damages 
for an injury to his person. 

The question, then, is as to the existence of any such duty, 
or guarantee on the part of the employer. We say there is 
none, and if this be conceded, the qualification is negatived 
at once, as well as the rule itself fully established. To de- 
cide that there is no duty, is to decide both propositions con- 
clusively, the one as well as the other. It is well settled in 
this court, as well as in the English courts, that the contract 
of hiring implies no guarantee of the safety of the vessel, 
vehicle or implements to be used. Williams & Hitchcock v. 
Taylor, 4 Porter 234. Upon what reasoning, then, is it that 
a distinction is to be drawn between the soundness and safety 
of the vessel and engine, and the skill and care of an officer. 
The court goes on the ground that the deficiency in the ves- 
_ sel is visible, and presumed to be as well known to the em- 
ployed asthe employer, and he can as well judge of the 
risk, and encounter it or not, as he pleases; and that if he 
engages, he is presumed to have considered and weighed the 
risk in the profits of his employment. There is no more 
reason that the employer shou'd guarantee the one than the 
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other; indeed, there is much less. By using a deficient ves- 
sel, engine or implement, which is visibly so, of course he 
saves the cost of a better one, knows the defect, and saves 
money by the use of the bad article. Not so where he em- 
ploys a competent person, pays the full price for his services, 
saves nothing by it, and knows nothing of the negligence. 
The reason is much stronger against the owner in the case of 
a dangerous vessel, than in respect to a servant who proves 
careless. 

It must be conceded that there is a class of cases, where 
the servant engaging, and knowing of a deficiency causing 
risk, could not be heard afterwards to complain of that de- 
ficiency. If aseaman is about to ship on a vessel, and is 
told he is to be placed under the command of a particular 
captain, and when he knows that on the skill and prudence 
of that captain his safety depends—could he be heard to say 
afterwards that he was not skilful, and claim damages, when 
perhaps this captain was better known to the seaman than 
to the owner? and when perchance the very inducement in 
the mind of the seaman was to go with that captain, who 
may be his friend? Could a seaman engaged for a voyage 
on a vessel with five hands, being expressly informed that 
the owner thought he could afford only to employ five, after- 
wards claim damages, on proof that it was not safe to go 
with less than ten hands? Such claim would be prepos- 
terous. Is not this, then, a case of that class? and must 
not the rule extend also to a case where the seaman has 
the same opportunity of knowing as the owner has? Does 
not the argument apply with double force, where the person 
employed receives higher pay because of the risks? and is it | 
not conclusive when the engineer is an examined, approved 
and licensed officer, endorsed by the State, and when the 
State allows the owner to employ no other, but compels him 
to employ as engineer one of a limited number designated 
by law? 

There are certain employments which involve occasional 
danger. Those who engage in them well know it, they ex- 
pect to receive, and their services do command, a much | 
greater price in such employments than in others free from 
such peril. It is shown that in this case, the wages paid were 
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much higher than in other service. Why is this additional 
price given? it is because it is not every one who is willing 
to work on a steamboat or other perilous undertaking; it is 
those who are willing to run this risk who obtain the benefit 
of this increased price. The owner, then, pays the employed 
in consideration of this risk, and he takes it upon himself. 
It would be the height of injustice to require the employer 
to pay for the risk, and then pay the damage besides in case 
of accident; it is manifestly against all reason. The owner 
is compelled to use engineers, pilots, &c., to prosecute this 
business; he risks his property, and his life if present, if not, 
the captain, who is said to be his representative, does; all 
know it, and all engage in it on the same footing; each can 
quit when he perceives danger, or when he is no longer wil- 
ling to encounter it for the inducement offered. The rule 
is equally fair for all concerned, and each acts as a free agent. 
It is true, we find it laid down, “that the master is bound 
to take reasonable care of his servant, and not to expose 
him to a service which is dangerous.” This is the language 
in Story on Contracts. 3 ed. 1851, § 962. But what does 
this mean? It means that he must not, by any special com- 
mand, require him to do that which is dangerous, and not 
contemplated by his contract; he must not expose him to 
danger ; he must not send him to sea without provisions.or 
water, nor without a compass. But the author does not leave 
us without the key to understand the true application of the 
proposition, for we find in the same paragraph these words: 
‘He is not therefore responsible for an accident happening 
to the servant in the course of his service, unless he know 
the service to be dangerous, and the servant do not.” The 
true meaning of the rule is therefore clearly shown, and it is 
manifest that it does not extend to those risks which the ser- 
vant knows of, and is presumed to weigh for himself. 

We will find a very great objection to the modification pro- 
posed, in practice, on account of its looseness and uncertainty. 
It is evident an owner or captain would never know, in any 
case, whether he was liable or not for an injury, till a jury 
should decide it as a question of opinion and fact. Different 
juries would decide differently on the same facts. Indeed, 
on matters of opinion of this kind, the question would be, who 
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would have most influence and have most friends on the 
jury. As it would be very much a matter of opinion, no case 
would probably occur where evidences of unskilfulness or 
neglect could not be shown or pretended; every case would 
require a suit, and the result no one could foretell; every 
case would be worth trying. This very case is strong proof 
of the uncertainty of opinion on these subjects. By the 
depositions a very strong case of negligence is pretended, 
and it was contended that the engineer should be dimissed 
at once. Yet, on a full investigation by the Board of Engi- 
neers of the conduct of this very engineer, Munch, he was 
declared to be worthy, and his license was restored to him. 
He now stands as a fit and proper person to be entrusted with 
such duties, endorsed as such by State authority; and parties 
by law would be compelled to employ him, to the exclusion 
of one whom the owner might think more fit, but who had 
no license. 

The question becomes still more complex and uncertain 
by reason of another rule. It is settled at this term, that the 
owner is not responsible for an accident owing to the negli- 
gence of a pilot, if it be an occasional act of negligence. In 
the case alluded to, the slave was directed to goon a flatboat, 
the steamboat was put in motion so as to run down the flat, 
and the negro was drowned. It was the fault of the officer 
that he did not see the flat, and know that the way was not 
clear. This was an act of gross negligence, but the officer 
was reputed skilful and careful, and the owner of the boat 
was declared not to be liable for the value of theslave. We 
would ask how much negligence will be required to create 
liability? Is it one previous evidence of neglect, two, three, 
or how many? How great must be these evidences of neg- 
lect, to amount to a sufficiency to dismiss the engineer or 
pilot? And who is to judge when the measure of neglect 
is full? The captain has no interest to retain one, where 
his own life is at stake, and he gains nothing by saving in 
price; and yet, where his judgment dictates, that under all 
the circumstances, it is better to retain the engineer than to 
get another, and perhaps where he could not get one as 
good, the owner is made responsible because he is not dis- 
charged. We will again ask, how the case stands as to any 
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one who shall now employ this same engineer Munch? he has 
been by the competent authority restored to his license. Is 
it to be understood that if any one employs him, he must be 
hable for all his acts of negligence, because neglect has been 
heretofore proved? Can a hand who was on board with 
this engineer Munch, now go and employ himself under him, 
and receive higher wages founded on the risk, and still, if 
another accident should happen, claim damages from the 
owner again, by proving that he was known by the owner to 
be negligent? and this, when he himself knew as much as 
the owner? Such would, however, be the clear effect of the 
modification of the rule proposed. Cases like these would 
give a bad opinion of the wisdom of law. But let the rule 
be the other way, then it is clear and easily understood by 
all; and the remedy would be alone against the one who 
does the wrong. 

It would be exceedingly difficult sometimes to conform to 
the obligation proposed, to dismiss an engineer when negli- 
gence appears. Must the boat be stopped, no matter where 
she may be? How to procure another? An officer must 
necessarily judge of this from all the circumstances; as he 
has no interest different from the hands, it would seem to be 
as well to let him judge for all as well as for himself; and if 
any one differs, he is the free master of his own actions, and 
may quit the service if he thinks there is too much danger. 
But where, knowing all the facts, and when the owner does 
not, he still elects to receive the profits of his employment, it 
seems wrong to visit the result of an accident on another, 
who pays for good services, and knows nothing of the risk he 
is made to bear. In such a case, it has been well said, that 
the relation of master and servant does not exist, that the 
officers and hands are to be considered as being “in their 
own employment.” 4 Metcalf 49. And, it is further said, 
in the same opinion, “that each is an observer of the con- 
duct of the others, can give notice of any misconduct, inca- 
pacity, or neglect of duty, and leave the service if the com- 
mon employer will not take such precautions and employ 
such agents as the safety of the whole party may require.” 
This is his remedy: and we find it laid down accordingly in 
the books, that the “servant is not bound to risk his safety 
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in the service of his master, and may, if he think fit, decline 
any service in which he reasonably apprehends injury to him- 
self.” Story on Contracts, ed. of 1851, p. 1052 § 962; Priest- 
ly v. Fowler, 3 Mees. & Welsb. 6. One of the hands, it is 
said, left the boat for this cause, thereby making his election 
on his own judgment. He had that right, and it was no 
violation of his contract. It is therefore clear that the ser- 
vant had the right to exercise his volition, and the conse- 
quence necessarily follows, that he would in justice be bound 
to exercise it. 

The main rule we have contended for is, as we have said, 
well established; and it stands on a firm basis; no case, it is 
said, has been found where a recovery has been had under 
such circumstances. We are fully within that rule, and we 
respectfully suggest that there is no authority to warrant or 
support the qualification now proposed. We find no such 
qualification in any case decided on that point. The occa- 
sional remarks in the argument of judges are to be taken 
and applied appropriately. We have seen that the authori- 
ties, in speaking of the duty of masters to provide for the 
safety of servants, do not mean to embrace the proposition 
now contended for; and in all the late arguments on this 
question, it is expressly said there is no implied obligation 
in the contract of hiring, and no duty arising in this case, 
as might be in the case of the hiring of an inanimate thing 
having no volition or power to elect; and the question is en- 
tirely placed on the capacity, intelligence and power of elec- 
tion of the employed to judge for himself, and stipulate or 
act according to his own judgment as to his safety. This 
ingredient in the transaction is entirely lost sight of, and 
disregards the principle heretofore adopted as to defects in 
the vessel. To apply the principle now proposed to be estab- 
lished to the various cases which must necessarily arise under 
it, would soon bring us to the very train of cases commented 
on in the case of Priestly v. Fowler, in which damages would 
soon be claimed; and which cases are stated, to show how 
impossible it would be to give countenance to such doctrine 
when attempted to be carried out. Angell on Carriers, ed. 
1849, p. 551 § 578. 

The evil has often been felt of extending too far this spe- 
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cies of liability, which would operate as a serious check, and 
prevent persons engaging in various useful enterprises. The 
courts have sought to restrain of late, instead of extending, 
the list of these constructive liabilities, and have been anx- 
ious to lay down rules to limit them. Thus it has been held, 
that where a butcher purchased a bullock, and employed a 
licensed drover to drive him home instead of doing it him- 
self, and where the bullock did mischief while driving, the 
butcher was not responsible for the damage, but that the 
drover was. Story on Agency, § 454,a; Milligan v. Wedge, 
12 Adolph. & Ell. 789. And the rule is now recognized, 
that where a servant is employed who follows a distinct call- 
ing and business, when he is employed in it, he is not to be 
considered a servant, but one liable for his own acts, as a sub- 
contractor. 

This brings us to the consideration of the cause under 
another rule of law bearing directly on the case. It is the 
law governing injuries by the negligence or fault of persons 
licensed, and whom the owner is compelled by law to employ. 
Where by law a vessel is compelled to employ a licensed 
pilot, inasmuch as the pilot is forced upon the owner, and he 
is not left to his free choice, the pilot is not deemed his ser- 
vant; the rule making the master liable for the act of his ser- 
vant does not hold, and the responsibility of the master is 
taken away. This is the settled law in such cases. Story on 
Agency § 456, a; and the numerous authorities there cited. 
The case here is precisely analogous. The law does not trust 
the owner with the right to judge of the competency and ~ 
fitness of engineers, takes that duty upon itself, and does not 
suffer the owner either to navigate the vessel without an en- 
gineer, nor to employ the one he thinks he can trust, nor the 
one whom the captain shall by experience find best qualified, 
but compels him to take one of those presented to him as fit 
to be employed. In theory, this is the man nominated by 
the representatives of the party employed; and according to 
this theory as well as to all the rules and analogies of law, 
no responsibility attaches in such cases. Why or wherefore, 
(without resorting to the rule that the business of an engineer 
is of itself a special and particular branch of business,) the 
law should be different in respect to a licensed engineer from 
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the vase of a licensed pilot, it is difficult to see, and would 
be incapable of demonstration. 

The result, we think, of a correct view of the matter is, that 
there can be no such qualification of the rule, properly estab- 
lished, as is proposed to be made in this case; because the 
same reason fully applies against the qualification as does in 
support of the main, broad, clear rule, to wit: that in this par- 
ticular view of the relation of the parties to each other, 
the relation of master and servant does not exist; that there 
is no obligation or guarantee, express nor implied, in the con- 
tract of hiring, that the person hired shall receive no injury 
from the defaults of fellow servants in the same employment, 
and therefore no duty arises in this respect; that each party 
contracts as a free agent, and it is implied that each knows 
the risks, and is understood to measure them in the price paid 
and received for the service; that neither is bound to rely, 
nor is willing to rely, on the judgmt of the other as to dan- 
ger, but must judge for himself; and so long as one continues 
in the employ, he is considered as electing to receive the price 
and run the risk. Moreover, it would be impracticable to 
distinguish between the cases of an occasional act of negli- 
gence, repeated from time to time, and cases of continuing 
negligence, such as to amount toa sufficiency of negligence 
to fix a liability. Such a task would be too delicate and 
complex to practice; no rule could be defined to regulate the 
distinction, or be consistent, and none could know what their 
rights were. 

According to the best opinions given on this subject, it is 
held, that it is the best policy that the law should be estab- 
lished as it is laid down in the general rule; that is, to declare 
that no guarantee exists towards one servant against the 
acts of another in the same employment. But when the 
case is applied toa slave hired by his master, the policy is 
greatly more manifest. If there be danger in the employ- 
ment, the master by hiring his slave exposes him to it by his 
own will. If he is to be paid in case of loss, he will have no 
interest in inquiring how and to whom he is hired, nor under 
whose direction he is to serve; but if he is to risk the value, 
he will take care to inquire what kind of vessel he puts him 
in, who is to command the vessel, what kind of officers she 
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has, and as to the general safety of the person of his slave. 
The law should make it his interest to do this. It surely is 
the best policy. 

In the case before the court, it was proved that the boat 
was sufficient and new; the engine and boilers also; that she 
was sufficiently provided with officers, crew and hands, and 
found in all things necessary for the business; that the en- 
gineer, Philip Munch, was on the boat previously to the time 
when Walker became the owner; that he had the reputation 
of a good and competent engineer; that he was recommended 
for the employment by the President of the Board of Engi- 
neers. It was proved that the price of hire of slaves was 
greater on steamboats than on land. It was proved that, 
after this transaction, Munch, the engineer, was dismissed by 
the Board of Engineers as chief engineer, and his license 
was revoked; but that afterwards he was reinstated by the 
board, and his license re-issued to him. All these facts ap- 
peared by the sheriff’s own evidence, and defendant offered 
none. The negligence complained of occurred on the trip 
previous, and on the trip during which the accident happened, 
the captain was told of it, but the owner knew nothing of it. 
The boiler exploded, and it is assumed that it was the fault 
of the engineer, (although the causes of such explosions are 
yet a problem,) because there were evidences of negligence 
on his part. Under this proof, we contend that the charges 
given and the refusals to charge as requested, were erro- 
neous. 


JOHN 3, CAMPBELL, contra: 

1. The general principle is, that an employer is liable for 
the consequences arising from the mismanagement, negli- 
gence or inattention of his agents. The servants stand in 
the place of their masters, and their omissions and acts are 
visited upon the masters. 5 B. & C.547,(12 E.C. L. R. 311)) 
18 Peters 181; 1 Denio 91; 2 ib. 488; 12 Ad. & KE. 787, 
(40 E. C. L. R. 677.) 

The plaintiff in error finds a distinction between the case 
of a stranger suffering injury, and that of a servant employ- 
ed to carry on the same business, who may have been the 
sufferer; it is said, that, in the latter case, there is no liabili- 
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ty on the part of the employer. We contend, that, conce- 
ding the rule to be as stated, it does not apply in this case. 
The exception to the general rule of liability is itself stated 
with an exception. There must be, on the part of the mas- 
ter or owner, a reasonable diligence to associate competent 
and skilful agents in the enterprise. The employer owes the 
obligation to his servant to associate with him no laborer 
who is not competent to the duties imposed. The law exacts 
responsibility, if he refuses to exercise reasonable diligence 
in the performance of his duties. 5 Wels. G. & H. 354; 1 
Kelly’s (Geo.) R. 195; 4 Porter 234; 85 E. C. L. R. 342; 9 
Mees. & Wels. 710. 

2. A person by whose mismanagement, negligence or un- 
skilfulness slaves are killed, is liable to their owner. 2 Rich. 
613; 3 Ired.513; 11 ib. 16; 3 Hawks 246. 

3. Prima facie, a licensed engineer is qualified for his pro- 
fession. In this case, notice of his incompetency was brought 
home to his master. The general presumption is controlled 
by the specific information. 

4. The master is the confidential agent of the owners, in 
all matters connected with the navigation of the ship. It 
was his duty to select the officers and crew, and he had the 
power to discharge them. The owner must, on the princi- 
ples above stated, be held responsible for his negligence and 
misconduct. 


GOLDTHW AITE, J.—A master is liable to third persons 
for the misfeasance, negligence or omissions of duty of his 
servant, acting within the scope of his employment. Story 
on Agency, § 416; Paley on Agency 224-5. And the rule 
is based upon principles of public policy, growing out of the 
general relations which the party who is held responsible 
occupies to the public, which require every one in the man- 
agement of his own affairs, whether by himself or agent, so 
to conduct them as not to injure others. Farewell v. The 
Boston and Worcester Railroad, 4 Met. 49. 

The courts have refused, upon considerations peculiar to 
the relation of master and servant, to apply this rule to one 
who receives an injury from the negligence of another, while 
both are acting in the common business of the same master. 
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Priestly v. Fowler, 3 M. & Ww. 592; Hutchinson v. The Rail- 
way Co. 5 W.H. & G. 341; Wigmore v. Jay, ib. 854; Mur- 
ray v. S. C. Railroad Co., 1 McMullan 385; Farewell v. The 
Boston & Worcester Railroad, supra ; Strange v. McCormick ; 
Brown v. Maxwell, 6 Hill 592; Coon v. Utica Railroad, 6 
Barb. 231; Hayes v. The Western Railroad, 3 Cush. 270. 
As to the correctness of these decisions, whether the re- 
striction imposed by them upon the application of the rule 
is too general and unqualified, or whether its limitation 
should not be confined to those cases only, in which the char- 
acter of the common business is such that it may fairly be 
implied that the servant intended to take the risk resulting 
from the negligence of those associated with him, it is unne- 
cessary, in the present case, to inquire. It may be conceded, 
so far as this case is concerned, that the master is not under 
the same legal liability to his servant, under certain circum- 
stances, as to third parties; but we do not understand from 
the decisions referred to, that the master is absolved from all 
obligation or duty towards the servant. He is bound to use 
ordinary care; he must not expose him to unnecessary risk ; 
and indeed, the leading cases on which the counsel for the 
plaintiff in error relies to establish the position he contends 
for are, that the master is not bound to use more than ordinary 
care towards those who stand in the relation of servants to 
him. If he fails in the discharge of his duty in this respect, 
and the servant thereby sustains an injury, he is responsible ; 
while, on the other hand, if he discharges this duty, the ser- 
vant is presumed to take all the risks which enter into the 
service, including those which he would incur from the negli- 
gence of his fellow servants. Upon the principle of these 
decisions, it was ordinary care towards the servant, when the 
master associated with him in the common business, persons 
of ordinary skill and care. This is, in effect, the reasoning 
of Lord Abinger in Priestly v. Fowler, supra, and of Baron 
Alderson in Hutchinson vy. The Railway Co., supra. But the 
master does not discharge this duty; or, in other words, does 
not use due care, when he exposes the servant to danger by 
associating with him, in a service of peril, those who are 
wanting in ordinary skill and prudence; and if the master 
chooses to do this, or his agent does it, the former will be 
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held accountable, and it is no excuse for him to say, “I dele- 
gated a duty arising from the relation I occupy, to a third 
person, who was in all respects competent to discharge it, and 
his neglect was one of the risks which the servant. took.” 
The answer would be, that the agent must be regarded as 
the master, and not as the servant, so far as this duty was 
concerned. 

In the present case, the evidence shows gross negligence, 
and a criminal inattention to his duties, on the part of the 
engineer. It was the duty of the captain to protect the sub- 
ordinate agents, employed in the common business, from the , 
probable consequences of such neglect, by the prompt dis- 
charge of the person who, by his carelessness and reckless- 
ness, was endangering the lives of all on board; and this 
duty, as we have already said, devolved upon him, not as 
the servant, but as the master, as the representative of the 
owner. This duty he did not discharge; and for the injurious 
consequences of this neglect, the owner is responsible. 

The fact that the engineer had been licensed was prima 
facie proof of his competency, but that would not have au- 
thorized the owner to have retained him in his employment 
after he was aware that, by so doing, he was exposing the 
lives of his other ugents in the same business; and the 
same principle applics to the person representing him as 
owner. 

The rulings of the court below being in accordance with 
the views we have expressed, there is no error in the record, 
and the judgment is afiirmed. 


PHELAN, J.—The opinion of the court, as delivered by 
my brother Goldthwaite, does not fully meet the views on 
which I prefer to rest the decision of this case. I therefore 
respectfully submit the following as my own views on the 
main question involved. 

It is well settled law, that the master or principal is liable 
for injuries done to third persons, by acts of negligence or 
unskillfulness on the part of his servant or agent, in the course 
of his employment. 1 Ld. Raymond 264. This is a broad 
and simple rule, as respects those who are denominated stran- 
gers, or persons having no connection or privity with either 
the master or servant. Story on Agency, §§ 452, 456. 
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The chief question here is, whether the same rule applies 
in the case of different agents or servants in the employment 
of the same principal or master, where one servant by his 
negligence does an injury to his fellow servant? The exten- 
sive systems of agents and sub-agents connected with the 
business of modern society, make this a question of much 
delicacy and importance. -The only adjudications we find on 
the subject are of comparatively recent date. 

The first case in which the question arose is that of Priestly 
v. Fowler, 3 Mees. & Welsb. 592. Here two servants of the 
same master were employed in conveying goods of the mas- 
ter in a van, and by the negligence of one of them, in over- 
loading the van, it broke down and injured the other, who 
brought an action against the master. It was held, that the 
action would not lie. Lord Abinger, who decided the case, 
makes an argument against allowing such an action, based upon 
public policy. His argument is, perhaps, a little too refined. 
The general burthen of it, however, is, that public policy re- 
quires that, in such a case, a servant, as to the acts of his 
fellow servants, must look out for his own safety. He makes, 
besides, this observation: ‘ He (the master) is no doubt bound 
to provide for the safety of his servant in the course of his 
employment, to the best of his judgment, information and 
belief.” 

About the same time that the case of Priestly v. Fowler 
was decided in England, the case of Murray v. South Caro- 
lina Railroad Co., 1 MeMullan 885, was decided in this coun- 
try. In this latter case, in consequence of the negligence of 
the engineer in not checking the speed of the locomotive in 
time, when there was a horse upon the track, of which he 
was adnionished, the cars were thrown off the track, and the 
plaintiff, who was a fireman, had his leg broken, for which 
he brought an action against the company. It was held, that 
the action would not lie. . 

The case of Farwell v. The Boston and Worcester Railroad 
Co., 4 Metcalf 49, comes next under review in this connec- 
tion. In this case, two persons were employed by the Rail- 
road Company, one as engineer to the locomotive, and the 
other to tend the management and shifting of the switches on 
the road. The latter negligently left or put one of the 
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switehes in such a position that the cars were thrown off the 
track, whereby the engineer was injured, who brought his 
action against the Company. It was held, that the action would 
notlie. C.J. Shaw puts the decision mainly upon the ground, 
that “‘he who engages in the employment of another for the 
performance of specified duties and services, for compensation, 
takes upon himself the natural and ordinary risks and perils 
incident to the performance of such services; and in legal 
presumption the compensation is adjusted accordingly.” “And 
we are not aware,” he remarks, “of any principle which should 
exempt the perils arising from the carelessness and negligence 
of those who are in the same employment. These are perils 
which the servant is as likely to know, and against which he 
can as effectually guard as the master. To say that the mas- 
ter shall be resposible, because the damage is caused by his 
agents, is assuming the very point which remains to be 
proved.” 

The two next cases we find are English cases, which were 
considered together, and are reported in the Law Reporter for 
December, 1830, p. 879, Wigmore v. Jay, and Hutchinson v. 
The York Railroad Co. In the former case, the plaintiff’s 
intestate, who was a common laborer, was killed by the falling 
of a scaffold. The head carpenter, at the time the scaffold 
was erected, allowed a pole which was unsound to be used, 
even after its unsoundness had been pointed out to him, and 
in consequence of its unsoundness the scaffold fell and killed 
the plaintiff’s intestate. This action was brought against the 
common employer by his widow and administratrix, under 
Lord Campbell’s Act, which gave an action for the benefit of 
the family of any one who had been killed by negligence, 
against those guilty of the negligence. It was held, that the 
action would not lie. In the latter case, which was also a 
case under Lord Campbell’s Act, the plaintiff’s intestate, 
whilst engaged in the service of the Company, was killed by 
a collision of the Railroad trains, produced through the neg- 
ligence of other servants of the Company. The court held, 
that the Company was not liable. 

The English court in these cases put their decision upon 
the same ground as that taken by C. J. Shaw in the case in 
4 Metcalf, although they do not seem to have been aware of 
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that decision. They say: “The principle is, that a servant, 
when he engages to serve a master, undertakes, as between 
himself and his master, to run all the ordinary risks of the 
service, and this includes the risk of negligence on the part 
of a fellow servant, whenever he is acting in discharge of his 
duty as servant of him who is the common master of both.” 
Mr. Baron Alderson, however, adds this observation ; “Though 
we have seen that a master is not, in general, responsible to 
one servant for an injury occasioned to him by the negligence 
of another servant, while they are acting in one common ser- 
vice, yet, this must be taken with the qualification, that the 
master shall have taken due care not to expose his servant to 
unreasonable risks. The servant, when he agreed to run the 
risks of the service, including those arising from the negli- 
gence of his fellow servants, has a right to understand, that 
the master has taken reasonable care to protect him from such 
risks, by associating him with persons of ordinary skill and 
care.” 

The same general doctrine was held in a subsequent case 
in Pennsylvania. Strange v. McCormick, Law Reporter for 
April, 1851, p. 619. It has been also referred to and ap- 
proved in acase in New York. Brown v. Maxwell, 6 Hill 
592. See also Coon v. Utica and S. Railroad Co., 6 Bar- 
bour 231. 

We gather from these cases certain general principles which 
may be thus stated: . 

Where several servants, or classes of servants, are employed 
about a common service, it is the duty of the common em- 
ployer to exercise reasonable care for the safety and protec- 
tion of all, by providing persons of ordinary skill and ability 
for each particular part of the service. 

Farther ; that for all injuries which may result to one ser- 
vant from the negligence of a fellow servant, acting as ser- 
vant, the common employer, as a general rule, is not respon- 
sible, because the servant stipulates, impliedly, to run the or- 
dinary risks of the service, among which are to be considered 
such acts of negligence on the part of his fellow servant; 
hence, such acts, in respect to him, are not the acts of the 
master through his agent, but the acts of the wrong-doer sim- 
ply, to = alone he can look for redress. 
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But an important inquiry meets us here, not embraced by 
these principles, and which we do not find to be covered by 
any of the adjudicated cases. It is this: When there is a 
general manager or superintendent of the service, with infe- 
rior agents or servants, or classes of agents or servants under 
him, and such general manager or superintendent is invested 
by the common employer with the duty and authority of em- 
ploying and dismissing those who are under him, are acts of 
negligence on the part of such general manager to be consid- 
ered as falling within the ordinary risks of the service, for 
which the common employer is not responsible? And again; 
even if other acts of negligence will be so regarded, are we 
so likewise to regard his acts of negligence in not exercising 
reasonable care and diligence in not employing competent 
inferior officers and servants, or in not dismissing such as 
prove incompetent? 

In regard to all other acts of negligence on the part of the 
general manager or superintendent, I decline to express an 
opinion until the case arises. But with respect to the last 
mentioned kind of negligence, namely: that of failing to ex- 
ercise reasonable care in procuring competent inferior offi- 
cers and agents, where that falls within the scope of his duty, 
or in dismissing such as prove to be incompetent, I must 
hold, that they cannot be included among the risks for which 
the master or common employer shall not be held responsible. 

To hold otherwise, would be, as I maintain, to destroy the 
valuable general principle recognized and established in the 
very cases which haye been.quoted, in which it is held to be 
the duty of every master or principal to provide men of or- 
dinary care and skill for each particular station, for the safety 
and protection, not only of strangers, but of those engaged 
in his service. This duty of the master is expressly retained 
in the very cases where he is held not to be subject further 
than this for injuries which may result to one servant from 
the acts of negligence of his fellow servant. Whether the 
master will do this or not, is no part of the ordinary risks of 
the service; he is strictly held to the performance of it at all 
times. See Wigmore v. Jay, and Priestly v. Fowler, supra. 

It follows, also, that the law will not allow any shift by 
which that may be done indirectly which cannot be done di- 
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rectly ; in other words, the law will not allow a master, whose 
duty it is to employ none but men of ordinary care and skill, 
in all branches of the service, to devolve the duty of making 
such employment on his general manager, who may be irre- 
sponsible, and by such means become irresponsible himself, 
for a neglect of this important duty. As to that much, the 
general manager must, upon principle, be held to be the agent 
of the master, not only to the world at large, but to his infe- 
rior officers and servants; and his neglects in this regard will 
be the neglects of the common employer even as to them. If 
he employs or retains incompetent subordinates, the master 
will be responsible for such an act of negligence on the part 
of his general manager, even to a person engaged in the same 
service with the general manager. 

Having settled the principles by which I proceed, I find 
but little difficulty in coming to a devision in this case satis- 
factory to my own mind. 

The death of the slave, Isaac, and the injury done to the 
other slaves of Bolling, who were hired on the boat, resulted 
from the negligence of the engineer, by which the boilers 
were exploded. The testimony shows a case of habitual and 
gross negligence on the part of the engineer. The captain 
of the boat had been notified of the misconduct of the engi- 
neer, for some time previous to the disaster, and did not dis- 
miss him, as he had power to do, and as it was his duty to 
do. For this act of negligence on the part of the captain, 
according to the principles before laid down, the owner is re- 
sponsible. For that duty he was the agent of the owner, as 
well to his subordinate officers and agents, as to the world at 
large; and notice to him, under such circumstances, was no- 
tice to the owner, of the incompetency of the engineer. It 
was not a casual or accidental act of negligence that produced 
the injury, but an act of habitual neglect, for which neglect 
he ought long before to have been dismissed. 

These are the reasons for which I concur in affirming the 
judgment below on the principal question involved. 
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GAYLE vs. BANCROFT’S ADMINISTRATOR. 


. If plaintiff in execution dies, pending a trial of the right of property under 


the statute, the proceeding may be revived in the name of his personal rep- 
resentative. 


. When the affidavit is made by an agent of the claimant, in which, whether 


through accident or design, the christian name of the plaintiff in execution is 
incorrectly stated, the claimant cannot take advantage of the error by declin- 
ing to join in an issue with the plaintiff in execution, when the error is appa- 
rent from an inspection of the bond, the execution and the endorsement there- 
on, which, for this purpose, may be regarded as parts of one transaction ; but 
the court may compel him to join in an issue, or suffer the consequences of a 


default. 


. When the claim suit has been pending for several years, and a judgment has 


been rendered against the claimant, which is reversed on error in the Appel- 
late Court, the claimant is estopped by the record from disclaiming; if he 
has been really ignorant of the proceedings carried on in his name, and if his 
remedy is by disclaimer, the court is not bound to notice his disclaimer, un- 
less he also avers his ignorance of the previous pendency of the suit, and the 
want of authority on the part of the attorney who had appeared in his 


bame. 


. A motion to quash the bond, when made at the trial by the obligors after the 


pendency of the suit for several years, is addressed entirely to the discretion 
of the court. 


. So also, it is discretionary with the court, to allow an amendment of the title 


of the ease, as prefixed to the issue, by adding the name of another defendant 
in execution, so as to make it correspond with the execution, after the trial 


has been commenced. 


. The execution is competent evidence for the plaintiff on the trial of the claim 


suit; and the admission of the affidavit and bond is not an error for which the 
judgment will be reversed, although the affidavit was made by an agent, and 
the claimant is not one of the obligors in the bond. 


. The declarations of the defendant in execution, in whose possession the pro- 


perty levied on is found, when made at the time of the levy, are competent 
evidence to show the nature or character of his possession; and when the 
record does not show what his declarations were, the Appellate Court will not 
presume that any injury was done to the claimant by allowing a witness to 
be asked, and to answer. what the defendant said at the time of the levy as 


to his possession. 


Error to the Circuit Court of Mobile. 
Tried before the Hon. LYMAN GIBBONS. 


TRIAL OF THE RIGHT OF PRORERTY in certain slaves, be- 


tween Richard W. Gayle, as claimant, and George Bancroft, 
plaintiff in execution. Pending the suit, the plaintiff in ex- 
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ecution died, and the action was revived in the name of his 
administrator, Charles Bancroft, against the objection of the 
claimant. 

Before proceeding with the trial, and during the progress 
of the trial, the claimant made several objections to the rul- 
ings of the court, all of which will be readily understood from 
the statement of facts contained in the opinion, and the as- 
signments of error, which are as follows, viz: 

1. The court erred, in refusing to enter a judgment abating 
the suit, on the suggestion of the death of George Bancroft, 
the plaintiff in execution ; 

2. In allowing the suit to be revived in the name of Charles 
Bancroft, administrator of George Bancroft, deceased ; 

3. In compelling R. W. Gayle to make up an issue to try 
the right of property in this case ; 

4, In refusing to quash the bond for the trial of the right 
of property, on the motion of R. W. Gayle; 

5. In refusing to allow R. W. Gayle to enter a disclaimer, 
or put in issue the fact of his claiming the property, as shown 
in the bill of exceptions ; 

6. In requiring R. W. Gayle to join in the issue tendered 
by the plaintiff; 

7. In admitting the evidence of George Huggins, as to the 
declarations of Billups Gayle, as shown in the bill of excep- 
tions ; 

8. In allowing the issue to be amended, after the trial had 
been gone into, and evidence been offered, as shown in the 
bill of exceptions; 

9. In allowing the execution, affidavit and bond for the 
trial of the right of property, to be read in evidence to the 
jury: 

10. In admitting the evidence'of Huggins, on the hearing 
of the motion, made by the securities, to quash the bond; 

11. In refusing to quash the bond, on the motion of John 
' Gayle and Daniel M. Riggs, securities. 


Hopkins & Jongs, for plaintiff in error: 

1. This is a summary proceeding given by statute. ‘The 
statute makes no provision for its surviving, or being revived. 
In the absence of any such provision, the well settled law is, 
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that the case abates on the death of either party, and cannot 
be revived. Clay’s Dig. 211 § 52; ib. 213 §§ 62, 64. The 
summary remedy is held to abate in cases of motions in favor 
of Banks. Andrews’ Adm’r v. Branch Bank at Mobile, 10 
Ala. 375; Murphy’s Adm’r v. The Same, 5 ib. 428; Alexan- 
der’s Adm’r y. Branch Bank at Montgomery, 5ib, 465. Nor 
in a motion against a constable,—Logan, Adm’r v. Barclay, 
3 Ala. 362; norin a case of statutory distress for rent. Du- 
mes v. McLoskey, 5 ib. 239. See also King, Adm’r v. Arm- 
strong, 15 ib. 294. If, in all the above cases, the summary 
remedy which comes in lieu of assumpsit or debt, common 
law remedies which would survive, does not survive, a /orti- 
ori, it should not survive in this case, in which the summary 
remedy comes in lieu of trespass or case, common law reme- 
dies which do not survive. Clay’s Dig. 313 §1; ib. 314 § 6; 
1 Saunders’ Rep. 216 a, note 1; ib. 217, note d; 8 Porter 
181; 5 Ala. 369. 

2. The court had no jurisdiction of this case. _ It could not 
acquire jurisdiction without an affidavit of claim of the pro- 
perty levied on under this execution. There was no such 
claim made. The affidavit claims property levied on under 
an execution in favor of Charles Bancroft. 

8. Richard W. Gayle never authorized or sanctioned the 
act of A. J. Gayle. There is nothing to show that A. J. 
Gayle was his agent. He certainly should have been allowed 
to disclaim, or to put in issue the fact of his having made a 
claim. 

4, The issue tendered was improper, and shows that the 
case should have been abated. The issue should be, the plain- 
tiff (Charles Bancroft) avers that the property is liable to his 
execution. P. & M. Bank v. Willis, 5 Ala. 770. Now, 
Charles Bancroft had no execution on this judgment, and 
never had one. Hecould not have one without reviving the 
judgment. How could an execution be issued now on this 
judgment? In whose name? How can the clerk or sheriff 
proceed on this judgment of condemnation ? 

5. The admission of the evidence of Huggins, as to the 
declarations of Billups Gayle, was obviously erroneous. 

6. The court had no right, after the trial had been com- 
menced, to alter the issue, so. as to make it fit the plaintiff’s 
evidence. 
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7. The admission in evidence of the execution, bond and 
affidavit, was illegal. 

8. The bond was fatally defective. Itis not in conformity 
with the statute. It is essentially variant from the execution. 
It is blank as to the most material facts. Not being good as 
a statutory bond, it should have been quashed, either on the 
motion of R. W. Gayle, or certainly that of his securities. 
Seawell v. Franklin, 2 Porter 493; King v. Walton, 3 ib. 
289; Van Cleave v. Haworth, 5 Ala. 188; ib. 618; Moffit& 
Watson v. Branch Bank at Mobile, 7 ib. 593; Nicholson v. 
Barker, 15 ib. 353. 


©. W. RaPIieEr, contra: 

A proceeding under the statute to try the right of proper- 
ty, is a suit; and, in our law, it is not one‘ of the class of 
suits which cannot be revived. Clay’s Dig. 318 §1. Ina 
summary proceeding against 2 Bank debtor or a sheriff, the 
reason why the proceeding cannot be revived against the de- 
fendant’s administrator, does not apply to cases of the trial of 
the right of property. A summary proceeding against a Bank 
debtor cannot be revived against his administrator, because 
the statute does not authorize it to be commenced against 
such administrator. King, Adm’r v. Armstrong, 14 Ala. 
2938. But, manifestly, a trial of the right of property may 
be initiated by the personal representative of a claimant to 
the property levied on, or by the representative of a judg- 
ment creditor. But, if there was an irregularity in making 
the administrator a party, can the claimant take advantage of 
it? 8 Por. 564. 

The disclaimer tendered by R. W. Gayle, was an attempt 
to evade the true issue, and yet to have the benefit of such 
an issue; it was therefore properly rejected by the court. It 
was left optionary with him, to join in the issue tendered ; 
nor was it error, in the event of his refusing to join in the 

issue, to allow the plaintiff to proceed ex parte. Digest 212 
§ 54; 5 Ala. 770. 

The motion to quash the bond was correctly overruled. 
The discrepancy between the execution in the record, and 
that recited in the bond, is not so great, but that it can be 
identified as the same execution. 7 Ala. 105; 5 ib. 618. 
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Obvious omissions in a bond may be supplied, to carry*into 
effect the intention of the parties. Gully v. Gully, 1 Hawks’ 
R. 20; Cook v. Graham, 8 Cranch 229; Minor et al. v. Mer- 
chants’ Bank of Alexandria, 1 Peters 46; 8 Ala. 481. 

The cleclarations of a person in respect to property of which 
he is in possession, are admissible evidence as a part of the 
res geste, 4 Ala, 40; 1 ib, 344. 


PHELAN, J.—lf plaintiff in execution dies pending a 
trial of the right of property under the statute, can the pro 
ceeding be revived in the name of his executor or adminis- 
trator? It would seem strange, that during the forty years 
this statute has been in force, and the great number of trials 
that have been had under it, this question has never before 
been presented for decision. 

The question must be resolved by bringing this proceeding 
to the test of general principles, and the application of our 
statute respecting the abatement and revival of suits. That 
statute is in these words: ‘“‘ When any suit shall be depend- 
ing in any court in this State, and either of the parties shall 
die before final judgment, the executor or administrator of 
such deceased, who was plaintiff, petitioner, or defendant, 
shall have full power, (in case the cause of action by law sur- 
vive,) to prosecute or defend such action until final judg- 
ment.” 

1. 1s the statutory proceeding to try the night to property 
levied on by execution a suit, or action, within the meaning 
of this statute? This question would seem to be settled af- 
firmatively by several decisions. 

In P. & M. Bank of Mobile v. Borland, 5 Ala. 581, the 
plaintifis were required to elect, under the rule of court, whe- 
ther they would proceed with their bill in chancery, or trial 
of the right of property under the statute, in respect toa 
claim to certain slaves. It was objected, that the trial of the 
right of property was not “a suit at law,” such as would 
compel the plaintiffs to make an election. The court say: 
‘The proceeding on the part of the plaintiff may be regarded 
as a statutory action, in which the leading process is the exe- 
cution; the levy being made, and affidavit and bond being 
filed by the claimant, the court shall require the parties con- 
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cerned to make up an issue under such rules as they may 
adopt, so as to try the right of property before a jury at the 
same term,” &c. We then consider the proceeding in the 
court below as ‘‘a suit at law, within the fair interpretation 
of the rule.” 

In Jacott et al. v. Hobson, 11 Ala. 484, the question arose 
upon the right to demand security for costs of a non-resident 
plaintiff in execution, under the statute which gives to de- 
fendants in “every action at common law, or suit in chan- 
cery,” the right to require security for costs of non-resident 
plaintiffs. The court cite with approbation the case in 5 Ala., 
supra, and add: “The citation from 5 Ala. establishes, that 
it (trial of right of property) was not only a suit at law within 
the chancery rule, but the reasoning employed proves, that it 
is a suit within the general understanding of the term; and 
the plaintiff is the actor.” 

On principle, an action or suit is the right to prosecute to 
judgment a lawful claim or demand. 3 Coke Litt. (Thomas) 
348. Its ordinary incidents are: 1. Process; 2. Pleadings ; 
3. Issue; 4. Trial; 5. Judgment and its incidents; 6. Ap- 
peal or writof error. A trial of the right of property under 
our statute has all these; and hence, upon reason and authori- 
ty, we may decide, that it falls thus far within the statute re- 
specting the revival of suits or actions. 

2. Does the cause of action survive? What is the cause 
of action in this statutory proceeding? I take it to be the 
right to have certain specific personal property condemned, 
by the judgment of a competent court, to the satisfaction of 
a certain judgment before rendered ; a special right incident 
to the general right to levy upon and sell the property of a de- 
fendant to a judgment; and made special by the interposition 
of aclaim under, oath of a third person to specific chattels. 
The right to this statutory proceeding being incident to the 
general right to levy, to ascertain if it survives, we must look 
- tothe nature of the general right. It is needless to argue, 
that the right to judgments with all their incidents survives 
to executors and administrators, and the judgments vest in 
them as assets. Judgments require to be revived sometimes 
by sce facias ; and sometimes, as when execution has been 
placed in the sheriff’s hands before the death of the plaintiff, 
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so as to create a lien, they vest in the executor or adminis* 
trator immediately upon the grant of letters. No one will 
controvert this. Ifthe general right to levy execution, either 
with or without scire facias, survive to the executor, and he 
be impeded in the exercise of this right by a claim under 
oath, then the specific right to have that particular chattel 
which is claimed condemned to the satisfaction of the judg- . 
ment, (if in fact it be liable,) results as matter of course. In 
other words, an executor may have execution in his own 
name levied on property of the defendant, and thus originate 
a trial of the right of property with himself, if it be claimed. 
This is every day practice, and it proves, that when plaintiff 
in execution dies pending a trial of the right of property, the 
cause of action survives to his executor. 

But in every case of trial of the right of property on an 
execution levied in the lifetime of the original plaintiff, there 
is a lien, which enures to the benefit of the executor if plaintiff 
dies, immediately upon grant of letters, and without scire fa- 
cas. If upon an execution so levied the money be made, 
the executor is entitled to demand and receive it, without any 
revival of the judgment. Tolleron Ex. 441; Collingsworth 
v. Horn, 45. & P.; Boyd v. Dennis, 6 Ala. If the executor 
sueceeds presently, and without sctre facias, to the right to 
receive the money in such a case, would it not seem that he 
succeeds, in like manner, to the right to proceed with an ac- 
tion already begun, the object of which is to make the money 
by execution ? 

We have carefully considered the argument of plaintiff in 
error, that this is a statutory remedy unknown to the com- 
mon law, and therefore not to be extended beyond the ex- 
press letter of the statute, and the cases cited from 3 Ala., 5 
Ala. and elsewhere. It would protract the opinion unneces- 
sarily to state our reasons, but we do not consider that any 
of those cases, or the principles on which they rest, reach the 
case at bar. 

It is to be observed, also, that it has been decided, that there 
are statutory proceedings which can be revived, when the 
statute does not expressly authorize it. Sankey’s Ex’rs v. 
Sankey’s Heirs, 6 Ala., was a citation in the Orphans’ Court 
by husband and wife, to the executor of her former husband, 
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to make final settlement; a strictly statutory proceeding. 
The wife died, and the proceeding was revived in the name 
of the husband, as administrator, which was assigned for er- 
ror. Judge Ormond says: “It cannot be doubted, that the 
intention of the legislature was, that no action or suit should 
abate where the cause of action survived. That it was in- 
tended that the act should extend beyond suits commenced 
in the ordinary way, appears from the employment of the 
words, plaintiff, petitioner or defendant.” Clay’s Dig. 313. 

I happen casually to have noticed the fact, that in Had- 
den’s Ex’r v. Powell, 17 Ala. 318, which was a trial of the 
right of property growing out of the levy of an attachment, 
the action was revived in the name of the executor of the 
original plaintiff without objection. That case has been here 
the second time, and the point has never been made, that such 
an action could not be revived. I refer to this, in connection 
with the fact that this question has never been raised before, 
as some indication of the view taken by the profession upon 
the right to revive under our statute in the case of a claim 
suit. 

It is proper, in a question of this importance, to consider 
for a moment the consequences likely to result from holding 
that this proceeding cannot be revived. The levy gives a 
lien. This lien is not discharged even when the claimant 
gives bond; Mills v. Williams, 2 S. & P. 390; and the pro- 
perty is said to be in the custody of the law, so that another 
execution cannot be levied on it. 8 Ala. 857. Now, if the 
death of plaintiff in execution abates the suit, and it cannot 
be revived, what becomes of the property? Is it still in the 
custody of the law? If so, the custody of the law, which 
ought ever to be secure and certain, is likely to prove to the 
plaintiff a barren custody. The property was delivered to 
claimant when he gave bond. That bond was conditioned to 
return the property, if found subject to plaintiff’s execution. 
' But plaintiff has died; this proceeding does not survive, but 
finally abates; the property has died, or been consumed, or 
removed beyond the jurisdiction, and the obligors on the 
bond can never be made liable, because no breach of its con- 
dition is possible without a trial. Such are the consequences 
that must follow a decision, that this is a suit which does not 
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survive. They tend, so far as such an argument is allowable, 
to repel the construction which would lead to them. The 
danger to the plaintiff from permitting the claimant to gain 
possession of the property, by giving bond, was seen, and was 
intended to be guarded against, in some respects, by the pro- 
vision which declares, that the claimant shall not dismiss or 
otherwise discontinue his claim without the consent of the 
plaintiff. 

Upon the whole, we are satisfied, both upon reason and 
authority, that a trial of the right of property is a suit or ac- 
tion which can be revived. We pass on to the other ques- 
tions, briefly premising the facts on which they rest. 

The affidavit in this case is made by Andrew J. Gayle, who 
describes himself as agent and attorney for Richard W. Gayle. 
In this character, he ‘on oath saith, that the negroes, Jenny 
and Rose, and her child, Daphne, who have been levied on 
by the sheriff of Mobile county, to satisfy an execution in 
favor of Charles Bancroft, are the property of Richard W. 
Gayle, as appears by a deed duly executed by Daniel M. 
Riggs,” &. This affidavit was sworn to and subscribed 6th 
of May, 1843. 

The execution levied on the property is an execution in 
favor of George Bancroft against Billups Gayle and William 
Bower, late co-partners, and Duke Goodman, their security 
to writ of error bond, for $792,°, damages, $79 2.8, the ten 
per cent. damages awarded by the Supreme Court for delay, 
and the sum of $35,',°, costs. This was issued the 6th of 
May, 1848, by the clerk of the County Court of Mobile, and 
contained at bottom a memorandum signed by him saying, 
‘Compute interest from 9th March, 1839.” 

By endorsement of the sheriff of Mobile county, G. Hug- 
gins, it appears this execution was received by him the 6th 
of May, 18438, and the same day was levied on “one negro 
woman named Jenny, and one called Rose, and her child 
called Daphne;” and on the same day, “ Andrew J. Gayle 
made oath and claimed said negroes as the property of Rich- 
ard W. Gayle, and gave bond for the trial of the right of pro- 
perty in said negroes, which bond is herewith returned.” &c. 

The bond contains in the body, as the obligors, the names 
of Andrew J. Gayle, John Gayle and Daniel M. Riggs, with- 
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out designating any one as principal, or any one as surety, 
and is signed by them in the same manner, bearing date the 
6th of May, 1848. Neither does Andrew J. Gayle describe 
or sign himself as the agent of Richard W.Gayle. Thecon- 
dition of the bond sets out an execution in favor of George 
Bancroft against Billups Gayle and William Bower, late co- 
partners, and Duke Goodman, their surety, &c., for $792.3, 
damages, (omitting any mention of the $79,,°, for damages 
in Supreme Court,) with interest from 9th of March, 18389, 
and $35,',°5 costs, which was issued by the clerk of the County 
Court of Mobile the 6th of May, 1848, and was delivered 
same day to the sheriff, and by him levied same day on Jenny 
and Rose, and her child, Daphne, as the property of Billups 
Gayle, ‘which is now claimed” (these are the words of the 
instrument, with the blanks,) “as the property by the above 
bounden —— as property, under the oath of . Now, 
therefore, the condition of the beforegoing obligation is such, 
that if the said shall return the said specific property, 
levied on as aforesaid, if the same shall be found liable to the 
said execution of the said George Bancroft, and shall pay, &c., 
then, &c., to be void.” 

1. The plaintiff in error, Richard W. Gayle, objected to 
joining in an issue below to try the right to the property 
levied on under the execution in favor of George Bancroft, 
contending that the affidavit did not show that he had made 
claim to avy such. The court decided, that it could not com- 
pel him to join in an issue, but, that if he declined to do so, 
it would allow the plaintiff in execution to proceed as in case 
of default. 

2. He also tendered an issue, that he did not claim the 
property levied on, nor authorize any one else to do so for 
him. This the court refused to receive. 

3. Before tendering this issue, he moved to quash the 
bond; which motion the court declined to hear at that time. 

4. After these proceedings, and reserving his objections to 
the rulings of the court, he joined in an issue tendered in 
these words: 

‘Charles Bancroft, Adm’r of George Bancroft, 
? v. 
Cayle & Bower and Duke Goodman, defendants, and Rich- 
ard W. Gayle, claimant. 
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“The plaintiff avers, that the negro slaves levied on bythe 
sheriff of Mobile county, to satisfy the execution in this case, 
are liable to said execution; the said negroes named Jenny 
and Rose, and her child, Daphne.” 

1. Upon looking at the affidavit, the execution, the en- 

dorsement on the execution, and the bond for the trial of the 
right of property, there cannot be a reasonable doubt that 
the name ‘“‘ Charles” was inserted in the affidavit erroneously. 
That such an error, whether made from oversight or design, 
when it is manifest from the face of the proceedings, should 
be allowed to overturn all the rights which appertain to the 
plaintiff in execution dependent on it, and secure to the 
claimant without merit all the advantages he gains by making 
claim to property, would not be consistent with reason or 
justice. The execution, it appears, was in fact in favor of 
George Bancroft; by virtue of this the sheriff took the slaves 
into his possession ; by force of the affidavit which was made, 
and the bond which was given, these slaves were delivered 
up. But the affidavit, looking to that alone, says, the slaves 
were levied upon by an execution in favor of Charles Ban- 
croft, and for this reason the claimant asks that he may not 
be compelled to join in an issue which depends on an execu- 
tion in favor of George Bancroft. This the court refuses, 
and properly. The error is manifest, whether we look to the 
execution, the endorsement to the execution, or the bond, 
which for this purpose may be regarded as ‘parts of one 
transaction; and the court properly decided to require the 
party to make up an issue or suffer the consquences of a 
default. 

2. A claimant is ‘not allowed by the statute to dismiss or 
otherwise discontinue his claim without the consent of the 
plaintiff. The reason for this is obvious; he has gained im- 
portant advantages by making claim, and he will not be per- 
mitted to turn this to the prejudice of the other party, by 
impairing the right of such party to put things in train to 
recover on the bond. 

But cannot a man whose name has been used against his 
consent, disclaim all connection with the proceeding? What 
would be the rights of a party in this rega¥l, whoshould take the 
necessary steps to enter such a disclaimer in proper time, We 
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do not feel called upon. to decide. The record in this case 
shows, that. this proceeding has been pending in the court 
below against Richard W. Gayle, as claimant, for several 
years. There was once a judgment rendered in it against 
this party, as claimant, and others, which was brought to this 
court and reversed. 17 Ala.351. In the entry of judgment, 
the case is stated as ‘George Bancroft, plaintiff in execution 
vs. Gayle and Bower, defendants in execution; Richard W. 
Gayle, claimant;” and the record recites that the ‘parties 
came by their attorneys.” After all this the claimant will 
not be allowed to disclaim. He is estopped by the record 
from doing so. From that it appears, that he has been con- 
ducting an active. defence for years, and it is too late now for 
him to say that he is not a party. The court must trust to 
its own officers. If an attorney has appeared for him with- 
out authority, and he has been ignorant of the proceeding 
up to the time that he offers to disclaim, even if the rem- 
edy is to be found in an application to the court to enter a 
disclaimer, the court would not be bound to notice such dis- 
claimer, unless the party offering to make it would aver his 
ignorance of the previous pendency of the suit, and want of 
authority in the attorney who had appeared in his name. 

3. The motion to quash the bond at this stage of the pro- 
ceedings would have been entirely addressed to the discretion 
of the court, even if Richard W. Gayle had been a party to 
that bond, which, on its face, he is not. 

4. It fell, in like manner, within the discretion of the 
court, to allow the title of the case affixed to the issue which 
was tendered, to be changed, by adding the name of Duke 
Goodman to the defendants in execution, so as to make it 
correspond with the execution, and this even after issue 
joined. 

The execution, affidavit, and claim bond were read, it is 
said, ‘‘in evidence to the jury,” and objections were made to 
them severally by the claimant, and overruled. As to the 
execution, it was competent evidence, and was therefore prop- 
erly admitted. As to the affidavit of the claimant's agent 
to the property, it was not competent evidence, it is true; but 
we cannot see how the claimant could be injured by the ad- 
mission of an affidavit made by another person, that certain 
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property belonged to him, in the trial of an issue in which 
that was the very point he sought to establish. So the claim 
bond was incompetent evidence. But the existence of the 
bond as a fact, or the recitals it contains, if they can have 
any bearing upon this issue, evidently make rather for the 
claimant than against him. When it clearly appears, that 
the party objecting could not have been injured by the in- 
competent or irrelevant testimony, this court will not reverse 
on account of its admission, as we have repeatedly held. 
Kasley v. Dye, 14 Ala. 158; Parsons v. Boyd, 20 Ala. 112; 
Frierson v. Frierson, 21 Ala. 549. 

The counsel for plaintiff asked Huggins, the sheriff, who 
levied on the property in the possession of B. Gayle, what 
Billups Gayle said respecting said negroes at the time of the 
levy? ‘To this question the counsel for claimant excepted, 
but the court allowed the question to be put and answered, as 
the bill reads, “for the purpose of showing Billups Gayle’s 
possession of the property, but for no other purpose.” To 
which decision of the court, allowing the question to be put 
and answered, the counsel for claimant excepted. What the an- 
swer wasis not given. Billups Gayle’s possession was already 
proved. If the answer had gone to show the nature or char- 
acter of that possession, the proof would have been compe- 
tent and proper. 8 Ala. 650; 10 Ala. 229. In the absence 
of what the answer was, we cannot see that any injury was 
done to the claimant by allowing such a question to be put 
and answered. Non constat, but that the answer was in his 
favor if illegal, or it may have been entirely competent evi- 
dence. 

There is no error in the record, and the judgment below 
is affirmed. 
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HUNTER, Executor, vs. GREEN. 


1. The first clause of a will, after an absolute bequest of certain specific prop- 
erty to the testator’s wife, was as follows, viz: ‘That she may have a com- 
fortable support and maintenance, I give her the tract of land on which I 
now live, together with all my property of every kind whatsoever that I may 
die possessed of, for her use, during her natural life,” &e. A subsequent 
clause was in the following language: “I give and bequeath to my niece, 
Ann Finley, my negro boy Franklin, to her and her heirs forever, and also 
my negro girl Peggy, until she arrive at the age of twenty-five years, at 
which age she is to be emancipated,” &c. Held: 

That Ann Finley took a vested remainder in the slaves bequeathed to her, 
limited upon the life estate of the testator’s widow. 

2. Where personal property is bequeathed to one for life, with remainder over in 
fee, the executor can make but one delivery; a delivery to the first taker 
enures to the benefit of the remainder man, and a delivery to the latter, with 
the assent of the former, is equally good; and in either case, the title of the 
executor is gone forever. . 

3. The act of the Legislature of South Carolina, passed in 1841, making it ille- 
gal to provide by will or deed for the manumission of slaves, cannot affect 
the rights of a legatee who received the possession of the slaves bequeathed 
to him from the executor in South Carolina, and brought them to this State, 
before the passage of that act, the provisions of the will being then valid by 
the laws of South Carolina. 


ERkorR to the Circuit Court of Jefferson. 
Tried before the Hon. A. B. Moore. 


This was an action of DETINUE brought by the plaintiff 
in error, as the executor of Thomas Finley, deceased, against 
the defendant in error, to recover a certain negro woman 
named Peggy, and some seven or eight children, her natural 
increase. 

The plaintiff, in order to maintain his action, offered in 
evidence, the last will and testament of Thomas Finley, dec’d., 
the parts of which that are deemed material, read as follows: 
“T give and bequeath unto my beloved wife, Jane Finley, 
the following part of my estate, namely: negroes, Fenda, 
Tom, Juda, William, Caroline, Milly and Rose; and all my 
beds and bedclothes, with my mahogany table, cupboard and 
cupboard furniture, and kitchen furniture, to her and her 
heirs and assigns forever: That she may have a comforta- 
ble eat and maintenance, I give to her the tract of land 
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on which I now live, containing two hundred and fifty acres, 
situate on Sawney’s creek, in the State and District aforesaid, 
together with all my other property of every kind whatso- 
ever, that I may die possessed of, for her use during her 
natural life; and I hereby declare that the bequests and pro- 
visions hereby and hereinbefore made to my said wife Jane, 
if accepted, is to be taken and received by her in bar and in 
lieu of dower in my estate. After the death of my said 
wife Jane, and after payment of the several legacies herein- 
after mentioned, I give and bequeath to Reuben Finley, of 
the State of Tennessee, wheel-wright, whose mother’s maiden 
name was Catharine Kinder, the aforesaid tract of land, to- 
gether with all the negroes and all the property belonging to 
my estate, of what kind soever, real and personal, at the death 
of my said wife Jane, to him and his heirs forever, on the 
following conditions, viz: ‘hat he emancipate all the female 
children of my two negro women, Nancy and Jinney, or 
cause them to be sent to the State of Indiana or Ohio, where 
the laws of the State will liberate them. The said female 
children are to be set free, as they respectively arrive at the 
age of twenty-five years, and their children with them, should 
they have any, as it is my wish and desire to put a stop to 
the slavery of the race of negroes belonging to me in future.” 
Then, after giving some directions to said Reuben Finley as 
to his burial-place and the manner in which he wishes it or- 
namented, he proceeds: “I give and bequeath to my niece, 
Ann Finley, my negro boy Franklin, to her and her heirs 
forever, and also my negro girl Peggy, until she arrive at the 
age of twenty-five years, at which age she is to be emanci- 
pated or sent to the State of Indiana or Ohio, where the laws 
will free them, and her children, if she have any, shall go 
free with her. T'he negro boy Franklin is not to be bartered 
or sold out of her family, where I trust he will be well 
treated.” 

This will was made in 1882, in Abbeville District, South 
Carolina, where the testator lived and died. His death oc- 
curred in 1831, when this will was probated by the present 
plaintiff, who was duly appointed executor, and took upon 
himself the performance of that trust. After the death of 
the testator and the probate of the will, as above stated, Jane 
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Finley, with the consent of the executor, remained in the 
possession of the estate, and particularly of the negro woman 
Peggy, which had been bequeathed to the said Ann Finley. 
Ann Finley intermarried with the defendant, and in 1882, 
removed from South Carolina to Jefferson county, Alabama, 
bringing both the negro boy Franklin and the negro woman 
Peggy with them, and which they have retained in their pos- 
session ever since. Jane Finley, the widow, died in 1845. 

The plaintiff also introduced an act of the Legislature of 
South Carolina, passed the 17th December, 1841, consisting 
of four sections, which, after the enacting clause, are as 
follows: 

1. “ That any bequest, deed of trust, or conveyance, intend- 
ed to take effect after the death of the owner, whereby the 
removal of any slave or slaves, without the limits of this 
State, is secured or intended with a view to the emancipation 
of such slave or slaves, shall be utterly void and of no effect 
to the extent of such provision; and every such slave so be- 
queathed, or otherwise settled or conveyed, shall become 
assets in the hands of any executor or administrator, and be 
subject to the payment of debts, or to distribution amongst 
the distributees or next of kin, or to escheat, as though no 
such will or other conveyance had been made. 

2. “That any gift of any slave or slaves hereafter made 
by dee:l or otherwise, accompanied by a trust secret or ex- 
pressed, that the donee shall remove such slave or slaves from 
the limits of this State, with the purpose of emancipation, 
shall be void and of no effect; and every such donee or trus- 
tee shall be liable to deliver up the same, or held to account 
for the value thereof, for the benefit of the distributees or 
next of kin. 

3: “That any bequest or conveyance of any slave or slaves, 
accompanied with a trust or confidence, either secret or ex- 
pressed, that such slave or slaves shall be held in nominal 
servitude only, shall be void and of no effect; and every 
donee or trustee holding under such bequest, gift or convey- 
ance, shall be liable to deliver up such slave or slaves, or held 
to account for the value, for the benefit of the distributees or 
next of kin of the person making such bequest, gift or con- 


veyance. 
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4, “That every devise or bequest to a slave or slaves, or 
to any person upon a trust or confidence, secret or expressed, 
for the benefit of any slave or slaves, shall be null and 
void.” 

The plaintiff then offered in evidence the decision in the 
case of Finley et al. v. Hunter, reported in the 2d vol. of 
Strobhart’s Equity Reports p. 208, to prove the construction 
put upon said will and act, by the Court of Appeals in South 
Carolina; also the answers of the defendant to the interroga- 
tories filed by the plaintiff under the statute in this State. 
By these answers the defendant states, that he was in the 
possession of the negroes sued for; that he claimed them 
under the will of Thomas Finley; that he received the said 
woman Peggy, from the executor in South Carolina, before- 
he came to Alabama; that she was now about thirty-eight 
years of age; and that her children had been born in this 
State. He also states that he received her from the plaintiff, 
as executor of Finley, deceased, and as a legacy due to his 
wife, under and by virtue of the will, and had held her and 
her increase ever since as his own property. 

The defendant introduced a witness, who proved substan- 
tially the same facts as those contained in the answers of the 
defendant to the interrogatories propounded to him by the 
plaintiff; and further, that she came out to Alabama with the 
defendant when he removed from South Carolina, and that 
defendant brought said negroes with the knowledge and con- 
sent of Jane Finley, the widow of the testator, and with the 
knowledge and consent of the executor, the plaintiff. 

On this evidence, the plaintiff asked the court to charge 
the jury: “That, under the will of Thomas Finley, the wid- 
ow was entitled to a life estate in all the negroes of which he 
died possessed, including those bequeathed to Ann Finley ; 
which charge the court refused, and charged the jury, that 
the devise to Ann Finley was an absolute bequest, and took 
effect immediately upon the death of the testator; to which 
the plaintiff excepted.” 

The plaintiff further asked the court to charge the jury, 
that, though they might believe from the evidence that the 
plaintiff had consented to give up said negroes to defend- 
ant, and did give them up; yet, under the will of Thomas 
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Finley and said act of 1841, and the construction put upon it 
by the Appellate Court of South Carolina, such surrender 
by the executor did not prevent him from maintaining the 
present action; which charge the court refused. 

The charge given, and the refusals to charge as requested, 
are now assigned for error. 


Nicouson, for plaintiff in error: 

1. The will must be governed by the law and decisions 
of the place where it was executed. Peake v. Yeldell, 17 
Ala. 636; Conover v. Chapman, 3 Cranch 319; 2 Bailey 436; 
5 Peters 151; Shep. Touch. 496; Story’s C. Law; 3 Story’s 
R. 756. 

2. The assent of the executor can confer no rights other 
than those given by the will. The right of assent by the 
executor is a protection intended for the benefit of the exec- 
utor. 4 Bac. Ab.; Toll. on Executors, L. 3. 

3. The statute of limitations does not apply to the case, as 
we contend the executor had no right to sue until the death 
of the widow, and six years had not elapsed before suit was 
brought. 

It is contended that the statute of South Carolina of 1841, 
can have no exterritorial influence, and the negro having 
been brought to this State before its passage, is exempt from 
its operation. This principle cannot be maintained, if it is 
admitted that the law of the domicil is to govern. Itis 
clear that the will was valid at the time of its execution, and 
the emancipation could have been effected if it had been im- 
mediate. This was expressly decided in the case of Frazier 
et al. v. Frazier’s Executor, 2 Hill’s Ch. R., (S. C.) If, then, 
Green had remained in South Carolina, he would unquestion- 
ably have been bound by Finley v. Hunter, 2 Strob. Eq. Rep- 
208; and this property, under the rule then laid down, could 
have been recovered, if our construction of the will be cor- 
rect. Is this changed by carrying the property across the 
State line, without disaffirming the principle that the law of 
the domicil is to govern as to the construction of a will? 
He was bound under Frazier v. Frazier, supra, to have sent 
the slaves off. Can he now, under Finley v. Hunter, supra, 
be allowed to retain them? If this is so, then a will may be 
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destroyed in effect, by removing the property beyond the 
State where the will was made; but personal property has 
no situs. 

The executor may bring the suit; for, if the slaves in con- 
troversy are assets, the judgment against the executor will 
be conclusive against the heirs. Head v. Perry, 1 Monroe 
255. 

In Blackman v. Gordon, 1 Rich. E. R. 61, and the same 
case, 2 Rich. E. R. 43, as well as in Finley v. Hunter, 2 Strob. 
E. R. 208, a construction is put upon the statute of 1841, and 
in all these cases it was decided, that the statute of 1841 was 
retrospective in its operation, and related back to the will; 
and by operation of the statute they are now made assets in 
his hands. See Lenoir v. Sylvester, 1 Bailey’s R. 682. 


EK. W. PEcK, contra: 

1. By the will of Thomas Finley, Ann Finley, his niece, 
now the wife of the defendant, on the death of the testator, 
took a present vested estate in the slaves Franklin and Peggy, 
and not an estate in remainder dependent upon the death of 
testator’s wife, Jane. 1 Jarman on Wills 414, et seq.; Finley 
v. Hunter, 3 Strob. Eq. Rep. 84-5. 

2. The said legatee took the slave Peggy, coupled with a 
trust, to wit: a trust that when the said slave attained the 
age of twenty-five years, she and her children should be 
emancipated and sent to a free State. If, then, this trust, 
which was lawful when it was created, afterward and before 
its execution, became unlawful, and yet, nothwithstanding 
this, the estate of the said legatee, instead of becoming abso- 
lute, terminated when the said slave reached the age of 
twenty-five, then she would hold her in trust for the next of 
kin, and not for the executor, who had parted with all his 
title as executor, by his assent to the said legacy. 

The assent of the plaintiff, as executor, was co-extensive 
with the will. The testator by his will made an entire dispo- 
sition of the slave Peggy, and her children that might be 
born; nothing was left to return to the estate. 

The executor assented to this disposition, by delivering the 
said slave to the legatee, Ann Finley, and this assent divest- 
ed him, as executor, absolutely and forever of all title to the 
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said slave; he, therefore, has no title, and consequently, can- 
not sustain this action. 

The act of South Carolina subsequently made, that is, 
made after the death of the said testator, and after the execu- 
tor had assented to the disposition of this property, made by 
the will, and also, after the said legatee, with the said prop- 
erty, had, as it was lawful for her to do, removed from the 
said State of South Carolina, could not affect either the rights 
of the legatee or the duties imposed upon her by the will, 
nor could it affect the rights of the said slave and her chil- 
dren; they were fixed and vested, and beyond the reach and 
influence of the said act. 

That act is a mere municipal regulation, based upon a 
policy supposed to be beneficial, and necessary for the State 
of South Carolina, and therefore can have no binding opera- 
tion beyond the limits of said State, or in any manner affect 
the rights of persons or things, in a foreign jurisdiction. 
Story’s Conf. Laws 28 § 22. This being so, the rights and 
duties of the defendant, as the husband of the said legatee, 
Ann Finley, nor the status of the said slaves in Alabama, 
before and at the passage of said act, can in any wise be af- 
fected by its passage. 

Again; some two years before the passage of this act, the 
slave Peggy had reached the age of twenty-five years; there- 
fore, her right to emancipation had become perfect, and even 
if she had remained in South Carolina, that right could not 
have been destroyed by its passage: it would not operate 
retrospectively for that purpose. 

3. The record shows, that defendant’s wife is the next of 
kin to the testator, Thomas Finley, and it does not appear 
that there are any others that hold that relation; if, then, the 
said slave and her children be not entitled to their freedom, 
the defendant is entitled to hold them in right of his wife, 
as next of kin, and if it be said that there are others that 
stand in the same relation’ to the testator as his wife, (which, 
however, does not appear,) then he may rightfully hold them 
for himself and those who have a like interest; in such case, 
all the next of kin are tenants in common, and the posses- 
sion of one is the possession of all. Upon what principle, 
I ask, can the executor recover in such a case? 
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GIBBONS, J.—The first question presented by the record 
is, whether Ann Finley took under the will of Thos. Finley, 
deceased, an absolute estate in the property bequeathed to 
her, or a remainder limited upon a life estate in the widow, 
Jane Finley. 

In the construction of a will, the rule is, to give it that 
interpretation, if possible, which will make each part har- 
monize with the others, so that all the clauses may stand and 
be consistent with each other. This construction is to prevail, 
if the will is susceptible of it. If this cannot be done, and 
some-portions are repugnant and irreconcilable with others, 
then the subsequent clauses shall be held to control and 
modify the former. Jarman on Wills 411, e¢ seg. Applying 
this rule of construction to the will under consideration, we 
are constrained to hold that Ann Finley took an estate in the 
property bequeathed to her, subject to the life estate of the 
widow, Jane Finley. The testator, after bequeathing to his 
wife, Jane, certain slaves and other property absolutely, pro- 
ceeds to give her a life estate in all his other property, of 
every kind whatsoever, that he might die possessed of, ma- 
king no reservations or exceptions of any kind. When he 
comes to define the bequests to Reuben Finley, he uses the 
following language: ‘ After the death of my said wife, and 
after the payment of the several legacies hereinafter mention- 
ed, I give and bequeath to Reuben Finley,” &. This lan- 
guage we think sufficiently significant that Reuben Finley 
was to take the property after the termination of the life es- 
tate of the widow, charged with the legacies, and that the 
legacies, as well as his estate, were postponed to the termina- 
tion of the widow’s life estate. This construction renders the 
whole will harmonious and consistent; whereas, the construc- 
tion contended for by the defendant renders the clause, be- 
queathing the property to Ann Finley, directly repugnant to 
the bequests to the wife, Jane Finley. Irrespective of the 
technical rule which we have cited for the construction of 
wills, we think this will bears upon its face sufficient evi- 
dence that it was the intention of the testator that his wife 
should be preferred to all others for a life estate in all his 
property, and that Ann, like Reuben, should be postponed 
to the death of Jane, before the right to receive the legacy 
should accrue. 
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It is contended that, with this construction of the will, in- 
asmuch as the girl Peggy should be freed when she arrived 
at the age of twenty-five years, and as the widow might live 
beyond that time, Ann Finley, instead of taking a vested 
interest in the bequest, would take nothing but a contingent 
remainder. If this were so even, we are not responsible for 
it. Our duty is, to construe the will according to the inten- 
tion of the testator, if that intention is apparent. Such in- 
tention, if it be legal, makes the law of the case, we are not 
at liberty to make a new will for the testator, but are bound 
to construe and give effect, if possible, to the one he has 
made. 

What, then, was the estate which Ann Finley took in this 
bequest, at the death of the testator? Not a contingent re- 
mainder, as is contended by the defendant would be the case 
with this construction of the will, but a vested remainder—an 
interest in her which would pass to her representatives at her 
death, and which she could alienate by bequest or convey- 
ance. In speaking of the test as to whether a remainder is 
vested or contingent, Chancellor Kent says: “It is the pres- 
ent capacity of taking effect in possession, if the possession 
were to become vacant, and not the certainty that the posses- 
sion will become vacant, before the estate limited in remain- 
der determines, that distinguishes a vested from a contingent 
remainder. When the event on which the preceding estate 
is limited, must happen, and when it also may happen before 
the expiration of the estate limited in remainder, that re- 
mainder is vested; asin the case of a lease to A. for life, 
remainder to B. during the life of A., the preceding estate 
determines on an event which must happen; andit may de- 
termine by forfeiture or surrender before the expiration of 
A.’s life, and the remainder is therefore vested. A remain- 
der limited upon an estate tail is held to be vested, though 
it must be uncertain whether it will ever take place.” 4 Kent 
Com. 203. Again, in defining a contingent remainder, the 
same author says: ‘“‘It is not the uncertainty of enjoyment 
in the future, but the uncertainty of the right to that enjoy- 
ment, which marks the difference between a vested and con- 
tingent interest.” Ib. 206. This is conclusive to show that 
the actual estate which Aun Finley took was a vested, and 
not a contingent remainder. 
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This remainder being vested by the death of the testator, 
two things, and but two, were wanting to give to Ann Fin- 
ley the right to present enjoyment of the bequest. One was, 
the extinguishment of the life estate to which her legacy was 
postponed, and the other, the assent of the executor to the 
payment or delivery of the legacy. The life estate of Jane 
Finley in the negro woman Peggy, was to that extent an 
absolute property in her; she could sell it, give it away, or 
dispose of it in any manner that she saw proper, provided 
she did not infringe upon the estate in remainder. If she 
chose to sell or give it to Ann Finley, it was perfectly com- 
petent for her to do so; and on her so doing, one of the ob- 
stacles to the present enjoyment of the bequest to her was 
removed. 

The executor of a will in which are made bequests of spe- 
cific chattels, has the right to retain them in his possession, 
until he can ascertain whether they will be required for the 
payment of the debts of the testator, or whether he ean, con- 
sistently with the rights of the other legatees in the will, 
deliver them. After these facts are affirmatively ascertained, 
he is bound to deliver them, and can be compelled to do so. 
After he has delivered them, however, his legal title is gone, 
and has become vested in the legatee. 2 Lomax on Ex. 134; 
1 Roper on Legacies 815; 1 Wash. Va. R. 398; 2 Robinson 
664; 5 Munford 175; 1 Devereux Eq, R. 387. So, where 
property like the present is bequeathed to one for life, with 
remainder over in fee, the executor can make but one delive- 
ry. If he delivers to the one taking the estate for life, that 
is a delivery for the remainder man, as well as for the life 
estate; and when the delivery is to the remainder man, with 
the assent or by the direction of the life tenant, it is equally 
good as a delivery, and the legal title of the executor is gone 
forever. The proof in this case shows, that the defendant, 
in right of his wife, with the knowledge and assent of Jane 
Finley, the tenant for life, received the negro woman from 
the plaintiff, the executor of Thomas Finley, deceased, as a 
legacy bequeathed to the said Ann by the will. On these 
facts, the legal title of the executor is gone, and the plaintiff 
in this aspect of the case can not recover. 

But it is insisted by the plaintiff, that, notwithstanding he 
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may have delivered the legacy according to the tenor and 
effect of the will, yet, by virtue of the act of the legislature 
of South Carolina, passed in 1841, making it illegal to pro- 
vide for the manumission of slaves, by will or deed of trust, 
and by virtue of the construction which the Court of Ap- 
peals in the State of South Carolina has given to the act, he 
has the right to recover. 

It is admitted that this will was valid in all its parts when 
it was made, and that the trusts imposed by it for emancipa- 
ting the slaves were also valid when the defendant received 
the legacy from the executor. This is expressly decided in 
the case of Finley et al. v. Hunter, in 2 Strobhart 208, where 
the construction of this will and the validity of the bequest 
to Reuben Finley were drawn in question. Admitting, then, 
for the present, that the statute of South Carolina has been 
so construed as to give it a retrospective operation, how does 
the act itself, or its construction, affect this property in 
Alabama? 

Personal property, like the person possessing it, is subject- 
ed to the laws, and only to the laws of the country where it 
is domiciled. The laws of the several States can have no 
extra-territorial effect by way of creating a right to property 
or of taking one away. South Carolina can legislate for her 
own citizens and property, and can bring under the influence 
of her laws the citizens and property of the other States 
when they are within her jurisdiction, but beyond this she 
is powerless. She can pass no law which can affect, in any 
manner whatever, the property of any citizen of the State 
of Alabama, or of any other State. The property of the 
citizens of the several States, like the owner of it, is govern- 
ed by the laws of the country where it is found. Story’s 
Conflict of Laws 22. Whatever may be the effect of the act 
of South Carolina, passed in 1841, upon property within the 
limits of that State, it can have no effect upon property 
beyond those limits. When the defendant left South Caro- 
lina, in 1882, with this property, his rights were then vested 
and defined by the laws of that State. Such as they then 
were, he brought them from that State to this, and they were 
then beyond the reach of South Carolina legislation. If, by 
the laws of that State, he had a title to the property when 
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he brought it here, no legislation of that State could after- 
wards divest it, or change, in any manner whatever, his rela- 
tion to the property. The courts in Alabama would un- 
doubtedly enforce any rights in respect to property which 
had vested in South Carolina before it came to this State. 
This they would be bound to do on principles of comity. 
But how could they recognize a right which is alleged to 
have arisen by the legislation of South Carolina upon prop- 
erty long before the passage of the act in this State, and 
claimed here by absolute title in the possessor ? 

But, it is said, this act, according to the construction given 
to it by the Court of Appeals of South Carolina, acts retro- 
spectively, and to an extent to reinvest the executor with the 
legal title, so as to enable him to recover. It is difficult to 
comprehend how, even with a construction of the act giving 
it a retrospective operation, it could produce this result, even 
in South Carolina. Suppose that the defendant and the 
property in dispute were in that State, and that the statute 
was operating upon both retrospectively, how would they 
be affected by the law? The defendant would then be in 
possession of property, burthened with a trust which he had 
not yet performed, and the execution of which had become 
illegal; would this have the effect to restore the legal title to 
the plaintiff? Clearly not; because he is not the party in 
favor of whom the statute would operate. He parted with 
his legal title when he gave up the legacy, and that he can 
never get back by the operation of this law. The trusts 
with which the property was charged, would then enure to 
the benefit of the distributees and next of kin under the act, 
and not to the executor. If the statute in its retrospective 
operation divested the defendant of his title, it would place 
it, not in the executor, but in those in whose favor it oper- 
ated. The executor having once administered the property, 
and parted with his legal title, the law, whenever it divested 
the title of the defendant, would cast it upon the beneficiaries 
specified by it. This would necessarily be the utmost extent 
that the law could operate retrospectively. It would then 
divest no vested right, because the trust imposed upon the 
legatee to free the woman not having been performed, and 
she beinga mere chattel, no right to freedom vested in 


340 























__ JANUARY TERM, 1853. | 841 





Hunter, Ex’r., v. Green. 
her, and could not until she was actually emancipated. The 
effect of the law, then, would be, to change the trust in favor 
of the slave, to one in favor of the distributees or next of 
kin. This would not be giving to the law a retrospective 
operation, in the technical sense of that term; at all events, 
it would not be divesting any rights that had vested before 
its passage, nor could it act retrospectively to this extent. To 
say that the act could divest rights which had vested anterior 
_ to its passage, would be a proposition that would not bear 
argument at the present day. Any such construction would 
render it unconstitutional and void, according to the decision 
of the courts of South Carolina in the case relied on by the 
plaintiff. If the law is to be understood as having a general 
retrospective and extra-territorial operation, every slave that 
had ever been set free by deed or will, in the State of South 
Carolina, no matter where he might be found after the pas- 
sage of the act, would be liable to be brought back by the 
heirs or descendants of the person who had made provision 
for his freedom. It is not believed that even the most vision- 
ary would contend for a construction that would lead to such 
results. 

We have carefully examined the case of Finley et al. v. 
Hunter, 2 Strobhart 208, and are entirely satisfied with the 
construction of the act there given. That suit was brought 
by the heirs of Reuben Finley, the legatee named in the will 
of Thomas Finley, against Hunter, the executor, after the 
termination of the life estate of Jane Finley. Jane Finley, 
it seems, died in 1845, leaving a-last will and testament, of 
which Hunter was also executor, being then executor of 
Thomas, and also of Jane, his wife, with the estate in his 
possession that was bequeathed to Reuben Finley by Thomas. 
The bill was filed by the heirs of Reuben for the recovery 
of this bequest. The court decided, that the estate which 
Reuben took under the will was a vested remainder, and de- 
 ereed that his heirs should recover the property; but inas- 
much as the trusts in favor of the slaves who were to be set 
free by the said Reuben, had not been executed, they had 
become illegal by the act of 1841, and the effect of that act 
upon the property was, not to enlarge the estate of the lega- 
tee, but to create rights in favor of the distributees and next 
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of kin of the testator; and that the property being in the 
hands of the executor, he had a right to hold it, under the 
first section of the act, for the distributees and next of kin. 
But the court repudiates the idea of giving to the act of 1841, 
any other retrospective operation than to make illegal any 
trust then pending in favor of slaves and unexecuted. The | 
court, in giving this construction to the act, places its decision 
directly upon the ground that no right had vested in the 
slaves, as they were mere chattels, and could not take or 
hold legal rights. But, although the law of 1841, acting 
upon property in South Carolina, produces these results, it 
by no means follows that it produces the same results in Ala- 
bama; on the contrary, we have seen that it cannot. There 
is nothing in our law making the trust imposed upon this 
property illegal; and the defendant, if he thinks proper, may 
execute it. But even if he does not, we are constrained to 
hold that the defendant and the property are entirely unaf- 
feeted by the act of the legislature of South Carolina of 1841. 
The trust in this State remains over the property, precisely 
as the law fixed it in South Carolina, when the defendant 
removed to this State. If the defendant does not choose to 
execute it, we know of no principle by which either the ex- 
ecutor or the next of kin of Thomas Finley can here claim 
the property by virtue of the act above mentioned. 

Our conclusions, then, are: 

1. That Ann Finley took a vested remainder in the bequest 
made to her by the will of Thomas Finley. 

2. That the delivery of the property by the executor to 
the defendant, as husband of the legatee, with the knowl- 
edge and assent of Jane Finley, was a divestiture of his 
legal title, and the same vested in the defendant. 

8. That the act of the legislature of South Carolina of 
1841 had no effect whatever upon this property, or upon the 
defendant; nor did it create any rights in favor of the plain- 
tiff, or of the distributees or next of kin of Thomas Finley, 
in respect to this property; nor can it do so as long as it re- 
mains in this State. 

4, Even if it acted upon the property, it could not restore 
the legal title of the plaintiff, but would cast it upon the next 
of kin of the said Thomas, dec’d. 
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From these conclusions, it follows that the court erred in 
refusing the first charge asked by the plaintiff, and in the 
first charge given. It also follows that, in refusing the second 
charge asked by the plaintiff, there was no error. 

Although the conclusions which we have above expressed 
are directly against the plaintiff’s right to recover on the 
case made by the record, yet we cannot know that the case 
will be same on another trial; and as errors intervened on 
the trial below, we feel bound to reverse and remand the 
cause, which is accordingly done. 


WHITWORTH et ux. vs. HART kt AL. 


1. When a cause is submitted to the Chancellor on an agreed state of facts, upon 
which he renders his decree, and it is not objected that the pleadings do not 
put these facts in issue, the objection cannot be raised in the Appellate Court 
to prevent a revision of his decree. 

2. The husband’s assent to an arrangement entered into by the wife and her bro- 
thers and sisters, respecting the division of her father’s estate, cannot be pre- 
sumed, in the absence of all evidence that he assented to or ratified it, or 
that it was beneficial to him, or that his wife was accustomed to act as his 
agent; andif the agreement is not binding upon the husband, it is not obliga- 
tory on the other parties. 

. Interest is but a just compensation for the withholding of the principal; and 
when the principal is ascertained to be due at a particular period, and re- 
mains unpaid without a sufficient excuse, interest follows as an incident. 


ie) 


ERROR to the Chancery Court of Monroe. 
Heard before the Hon. J. W. LESESNE. 


This bill was filed by the defendants in error, as heirs and 
next of kin of Matthew Bradley, deceased, against Albert B. 
Mitchell, his executor, and Margaret J. Whitworth, late his 
widow, and her subsequent husband, Isaac D. Whitworth, to 
set aside the will of the said Bradley, by reason of his un- 
soundness of mind at the time it was made, and for an ac- 
count and distribution of his estate. 

Answers were put in, and an issue devisavit vel non was 
awarded and tried at law, and a verdict of a jury had against 
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the will, which was duly certified to the Chancery Court. 
Thereupon, commissioners were appointed, by the consent of 
the parties, to whom the matters of the account were referred, 
with leave to except to their decision, and who made a report, 
which was excepted to in several particulars, which are suffi- 
ciently set forth in the opinion to be understood without their 
statement here. 

The decree of the Chancellor upon the exceptions, and 
upon a question of law referred to him by the commissioners 
respecting the title to eight of the slaves in controversy, con- 
stitutes the subject matter for revision in this court. 


F, 8. Biount, for the plaintiffs in error: 

1. The charges of interest on the value of the property in 
exhibit No. 4, and on the hire of the negroes in exhibit No. 
5, are erroneous, contrary to law, and should not have been 
so charged against defendants. The use of money of an es- 
tate, conceding that the property was money, must be proved 
and shown; where this is not done, no interest is proper, ex- 
cept upon final balance. Powell v. Powell, 10 Ala. 914; 
Lamb v. Lamb, 11 Pick. 371. 

2. The amount of commissions allowed by the Chancellor, 
taking into consideration the value of the property, the na- 
ture of the litigation, and the expenses consequent upon it, 
scarcely defrays the travelling and other demauds made upon 
the executor. His responsibility extending to the whole es- 
tate, compensation should be allowed commensurate there- 
with. Magee v. Cowperthwaite, 10 Ala. 966. The cases 
heretofore determined by this court, which have placed the 
allowance of compensation upon the ground of discretion in 
the court below, were cases where the facts were not suffi- 
ciently stated to enable this court to determine upon them. 
The record in this case, containing the report of the commis- 
sioners, discloses all the facts before the Chancellor upon 
which his decree founded. The statute of 1841, (Clay’s Dig. 
228 § 36,) establishes the just compensation to executors and 
administrators. The inquiry is to be directed “to the amount 
of labor performed, the responsibility involved, and the value 
of the estate.” Gould v. Hayes, 19 Ala. 438; Craig v. Mc- 
Gee, 16 Ala. 48. Whether the property was kept together 
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by the direction of the testator, or keeping it together became 
@ necessary act on the part of the executor for his own pro- 
tection, after suit brought, it is submitted that the statute fur- 
nishes the true principle of compensation. 

2. As to the eight slaves mentioned in the agreement of 
the parties, submitting the question of title in them to the 
Chancellor: The error of the Chancellor’s argument in his de- 
cree consists in regarding the slaves as a vested remainder in 
Mrs. Bradley, on the death of her father, David Mitchell. 
The record and statement made by the commissioners dis- 
tinctly shows that she does not take them by descent from 
the father, but by an agreement among the distributees, and 
“instead of property she would have been otherwise entitled 
to from the estate of her father.” The distribution of Mitch- 
ell’s estate was a void act, although the distributees, by whom 
it was made, were of lawful age. There was no provision 
made for the payment of debts. If valid as to those of law- 
ful age, and laboring under no legal disability, neither Mat- 
thew Bradley or his wife were capable of assenting to it. He, 
by reason of mental inability, (see bill, issue and verdict on 
issue, pp. 27, 28,) and she by reason of her coverture. 

In the case of Broome v. King, Adm’r, (10 Ala. 822,) cited 
by the Chancellor, Judge Goldthwaite says: “It is proper here 
to avoid misconception of the extent of the decision in the 
case of Pitts v. Curtis, (4 Ala.,) before cited, to state, it does 
not decide what the effect would be on the remainder, if the 
wife, instead of the husband, was the survivor.” Admitting 
that this was a remainder vesting in the wife of Bradley on 
the death of her father, it is no authority for the decision of 
this cause, as relied on by the Chancellor. The facts, how- 
ever, show that the principles of that case have no application 
to this. 

Property acquired by marriage, which is an act of law, 
does not merge. Merger is not allowed to the prejudice of 
the rights of the wife. Cro. Jac. 275; 2 Coke (Thomas) top 
page, 654, notes H.I. K.; 3 Preston on Conveyances, 304-5; 
4 Kent’s Com. 100-1. 

The case of Moye et al. v. , 2 Haywood’s N. C. R. 








186, is a case in all its facts most closely resembling the case 
atbar. The following is the decision: “ Estates do not merge, 
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when they are not ejusdem generis ; therefore, where A., a 
father, had a life estate in a negro, remainder to all his daugh- 
ters, and he gives this slave to the husband of one of his 
daughters, there will be no merger of the life estate in the 
remainder, because that remainder is to all the daughters.” 
Here the remainder descended to all the children of David 
Mitchell. See particularly Verdier v. Uyne, 4 Strobhart’s 
Law Rep. 463. Upon this branch of the case, I refer to the 
court the following cases, showing the wife’s right by survi- 
vorship to a remainder in slaves, accruing during coverture : 
Irwin v. Divine, 7 Monroe’s Rep. 246; Wallace v. Taliaferro, 
2 Call’s Rep. 376; Upshaw v. Upshaw, 2 Hen. & Mun. 381; 
Pinkard v. Smith, Lit. Sel. Cases 386; Neale v. Haddock, 2 
Hayd. Rep. 183; Hynes v. Lewis, Ex’r, Taylor's N. C. Rep. 
83, 44, old ed.; Kornegay v. Canaway, 2 Dev. Eq. R. 405-6; 
Hardie v. Cotton, 1 Iredell’s Eq. 61; Poindexter v. Black- 
burn, ib. 286; Whitehurst v. Harker, 2 ib. 292: McBride v. 
Choate, ib. 610; Rodgers v. Bumpass, 4 ib. 385; Revel v. 
Revel, 2 Dev. & Bat. 272; Weeks v. Weeks, 5 Iredell’s Eq. 
Rep. 120. 

If a feme sole be entitled to slaves in remainder or rever- 
sion, and marry before the termination of the particular es- 
tate, which does not terminate during the marriage, the right 
will go to the husband or the wife, as the one or the other 
may survive. 3 Lit. Ky. Rep. 281. 

That such would seem to be the view that this court will 
take of this question, for the first time now presented, is to 
some extent indicated in the case of Strong et al. v. Gregory, 
19 Ala. 146. The court say, “that the husband, during his 
wife’s life, does not take such an interest in the remainder af- 
ter the determination of the life estate, as is subject to levy 
and sale atlaw.” Seealso Johnson v. Culbreath, 19 Ala. 348; 
Cuthbert v. Wolfe, 19 Ala. 374... 

The estate of the wife, according to the agreement and di- 
vision, was not to take effect until after the death of her hus- 
band, Matthew Bradley. It would therefore be absurd to say, 
that he could reduce into his possession an estate of his wife, 
which could by no possibility exist until after hisdeath. The 
possession of the precedent life estate would not be a reduc- 
tion constructively, because the estates were not co-existent ; 
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and the remainder, (if it could be called one,) could not arise 
until the death of the tenant for life. Clancy on Rights 109, 
et seg. See also the elaborate opinion of Chancellor Kent in 
Schuyler v. Hoyle, 5 Johns. Ch. Rep. 196. 

In the case of Purdew v. Jackson, reported in the first vol. 
of Russel’s Eng. Ch. Rep. p. 1, the Master of the Rolls has 
pronounced a most elaborate and learned opinion on the rights 
of the husband in the personal estate of the wife, in which 
he reviews all the cases. He required the case to be twice 
argued, and after delivering his second decree, expressed him- 
self as follows: “ After this repeated consideration of the 
subject, I still continue of opinion, that all assignments made 
by the husband of the wife’s outstanding personal chattel, 
which is not, or cannot then be reduced into possession, whe- 
ther the assignment be in bankruptcy, or under the insolvent 
acts, or to trustees for payment of debis, or to a purchaser for 
a valuable consideration, pass only the interest which the 
husband has, subject to the wife’s legal right by survivorship.” 
See pp. 69, 70. 

In the case of Honner v. Moreton, 3 Russell 65, the Lord 
Chancellor, in giving his judgment, uses the following lan- 
guage: “ After considering the question in all its bearings, and 
the authorities and principles on the one side and on the 
other, these are the reasons which lead me to the conclusion, 
that the judgment of the Master of the Rolls in Purdew vy. 
Jackson was right, and that the husband, dying while the 
wife’s interest continued reversionary, has no power to make 
an assignment of property of this description, which shall be 
valid against the wife surviving.” 

The case of Purdew v. Jackson establishes the principle, 
that although the wife joined the husband in a deed to a pur- 
chaser, for a valuable consideration, for a moiety of a share 
of an ascertained fund, in which the wife has a vested inter- 
est in remainder expectant on the death of a tenant for life 
_ of that fund, and both the wife and tenant outlive the hus- 
band, the wife is entitled, by right of survivorship, to claim 
the whole of her share of the fund, against such particular 
assignee for a valuable consideration. 

Now, it will be contended, that by Mrs. Whitworth’s agree- 
ment to receive these slaves, they were converted into a pre- 
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sent interest, and thereby vested in the husband. The.an- 
swer to this is, that the slaves were in the possession of ‘her 
husband as tenant for life, and had always been from the 
death of his mother; that Mrs. Bradley, at the time of ‘the 
division, was a feme covert, and could not bind her rights or 
conclude her equities by any agreement; ‘that in law, the re- 
mainder in the slaves, if not devised by the will of David 
Mitchell, vested in all his children, at, and not until, the death 
of Matthew Bradley ; that the executor of the will of David 
Mitchell could now sue for and recover the property, as be- 
longing to Mitchell’s estate; that Mrs. Whitworth is not con- 
cluded by the agreement entered into by her when covert, and 
ean file a bill, when there is a representative of the estate, to 
carry into effect the trust of the will for her benefit. Blount 
v. Bestland, 5 Vesey’s Rep. 515; McQueen on Husband ‘and 
Wife, p. 44 et seq. 

Neither Bradley, in his lifetime, nor any of the legatees 
under the will, could take legal steps to reduce their moieties 
of the estate of David Mitchell into possession, because there 
was no legal representative of the estate. The distributees 
or next of kin can maintain no suit, either at law or equity, 
for the mere purposes of distribution, until letters of admin- 
istration have been granted on the estate of decedent ; and 
until letters of administration have been granted, the legal 
title cannot be brought before the court, and therefore it can- 
not be bound by a decree. Gardner et al. v. Gantt, 19 Ala. 
666; see also Johnson v. Culbreath, ib. 348; Bibb v. Mc- 
Kinley & Hopkins, 9 Porter. 

Without regarding the existence of the will of David Mitch- 
ell in another view of the case, the record contains a copy of 
the will of Matthew Bradley, by which he devises his entire 
estate to his wife. The verdictof the jury sets aside his will, 
on the grounds alleged in the bill of defendants in error, viz: 
idiotey and mental imbecility. It is a circumstance from 
which one of twothings may be inferred: 1. That Matthew 
Bradley did not, during his lifetime, assert any claims to said 
slaves as husband of plaintiff in error. If he did, he either 
done some act, or made some declaration to that effect, which 
it was incumbent on the defendants in error to prove. His 
possession as tenant for life of the slaves, was not such an 
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appropriation as would bar his wife’s right by survivorship. 
The possession must be evidenced by some act showing that 
he claimed as husband. Blount v. Bestland, 5 Vesey 515; 
Wallace v. Taliaferro, 2 Call; Andrews & Brother v. Jones, 
10 Ala. 442. 2. If he was of unsound mind at the date of 
his will, which was before the death of David Mitchell, and 
of course before the division, he could neither assent to, nor 
dissent from, the agreement of the distributees, and the pos- 
session of the property will be referred to his life estate. 3. Be- 
ing in the possession of the property, (conceding his mental 
sanity,) and knowing of the existence of the will of David 
Mitchell, giving a specific legacy to his wife other than the 
slaves in controversy, it may be reasonably inferred that he 
would not interfere with her rights. Between husband and 
wife his possession of a chose in action belonging to the wife 
may be qualified by his intention, and the ownership follows 
his will; and thelawis the same even against creditors. See 
Andrews & Brother v. Jones, 10 Ala. 442, et seg., where sev- 
eral cases on this point are stated. 

The issue presented to the jury the question of mental 
soundness at the time of the execution of the will. While it may 
be conceded, that the executor is responsible for all acts done 
as such prior to the verdict, (Shearman v. Christian, 6 Ran- 
dolph 56,) setting it aside, and that they are valid; yetiit is 
submitted to the court, that he was no longer executor after 
the verdict. Before a final decree in the cause could be. 
made, it was necessary that an administrator should be ap- 
pointed, there being no representative of the estate of Mat- 
thew Bradley before the court. 2 Lomax on Ex. 504 §§ 1, 
18; Gardner v. Gantt, 19 Ala. 666. 

The case under the agreement having been submitted to 
the commissioners for a final settlement of the controversy 
between the parties, it was error in the Chancellor to render 
a decree without referring the disputed questions of fact back 
to the commissioners, with directions to ascertain the facts by 
testimony and decide accordingly. 

It is submitted whether he had any such jurisdiction of the 
cause under the agreement, as authorized him to render the 
decree? 
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Warts, JUDGE & JACKSON, contra: 

1. As to the interest on the hire of the slaves charged by 
the court. It will be observed, that there is no objection to 
the charge of hire; it is agreed that the hire was properly 
charged. Shall interest be allowed on that hire? There can 
be no doubt, under our decisions at least, that whenever the 
principal is ascertained to be due, interest follows as an inci- 
dent. Godwin et al. v. McGehee et al., 19 Ala., and authori- 
ties there cited. It is equally clear, that the interest on the 
value of the property consumed by Mrs. Whitworth and 
Mitchell, belonging to the estate of Matthew Bradley, was 
correct. The plaintiffs in error do not complain that the value 
itself was charged, but object only to the interest. They 
consent and agree that the charge of the principal was right, 
and make no objection to the report of the commissioners as 
tothis. (See the decree of the Chancellor and report of the 
commissioners as to this point.) The authorities above cited 
show that interest follows as an incident to the principal. 

2. As to the allowance of commissions to A. B. Mitchell. 
This matter is left to the discretion of the Chancellor. Mce- 
Gee -v. Cowperthwaite, 10 Ala. Rep. 966; Phillips’ Adm’r v. 
Thompson, 9 P. 664. The cases cited by the plaintiffs’ coun- 
seldo not apply. It will be perceived that in these cases, 
(Gould v. Hayes, 19 Ala., &c.,) the executor or administrator 
was permitted by the decree of the court or will to keep the 
property of the estate together, and there is a distinct statute 
regulating the compensation of executors or administrators 
in’such cases; and this statute is referred to in Gould v. 
Hayes, supra. In this case, however, the executor was at no 
greatexpense. See his answer, in which he shows he had little 
or nothing to do with the property, and was at no expense, 
except what arose from the probate of the will, save what he 
brought on himself in defence of the suit growing out of the 
contest about the will; and as to these costs and expenses, by 
agreement of the parties they were all to be paid out of the 
estate, and were so allowed by the commissioners and the 
Chancellor. (See the Chancellor's decree.) 

8. As to the eight negroes. The husband, by virtue of the 
marriage, becomes entitled, eo instanti, to all the wife’s per- 
sonal property, in her possession at the time of the marriage, 
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or which may accrue to her and come to her possession du- 
ring the coverture. Clancy on Husband and Wife; McGe- 
hee v. Toland, 8 P., and authorities there cited. It is not 
necessary that the wife have the actual possession and enjoy- 
ment during coverture. Her possession may be constructive. 
McGehee v. Toland, supra; Pitts v. Curtis, 4 Ala.; King v. 
Broom, 10 Ala.; 1 Hill Ch. on p. 404. The husband’s rights 
vest absolutely in such property, and do not depend upon his 
surviving his wife. (See authorities supra.) Whether he 
survives her or not, at his death all such property goes to his 
representatives, subject to distribution as the balance of his 
estate. 

The husband is entitled to his wife’s choses in action at the 
time of the marriage, or to such as accrue during the cover- 
ture; provided he reduces them into his possession during 
the coverture. By the statute of 29, Charles 2, chap. 3, the 
husband in England became entitled to the wife’s choses in 
action not reduced to his actual possession during the cover- 
ture, as her administrator, when he survived her. In some 
of the States of the Union a similar statute has been enacted, 
and hence the decisions in those states conform to the English 
decisions. In some other of the United States it has been 
held, that the statute of 29, Charles 2, was merely declaratory 
of the common law, and hence they hold the same doctrine in 
the absence of the statute; and again, some of the states have 
held the same doctrine strictly upon common law principles, 
as they understood them, referring to decisions which were 
either based upon the statute of 29, Charles 2, or upon some 
statute of a particular state. In Alabama, we have no such 
statute, and our courts have uniformly held, that the husband 
is not entitled to the wife’s choses in action by virtue of the 
marriage, unless he reduces them to possession during the co- 
verture; and it makes no difference whether he survives her 
or not. Mayfield v. Clifton, 8 S.; Johnson v. Wren, 8 §.; 
Bibb v. McKinly et al., 9 P. 

A vested interest in personal property to take effect in fu- 
turo, or a vested remainder in personal property, as it is fre- 
quently termed in courts of the United States, and amongst 
them our own courts, is not in any sense of the term a chose 
in action, unless it be held adversely to the remainderman. 
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See’ the definition of a chose in action given in McGehee v: 
Toland, supra; Pitts v. Curtis, 4 Ala.; King v. Broom, 10 
Ala. 

4, If a vested remainder in personal property accrue to the 
wife during’ coverture, or if she be entitled to such interest 
at the time of the marriage, it eo instanti vests in the husband 
as his absolute property. See authorities last cited, supra.; 
Burgess v. Heape, 1 Hill Ch. 404. And it is not necessary 
that the husband should reduce the same to actual possession 
during the coverture. The possession of the tenant for life 
is the possession of the remainderman. If, therefore, the 
wife be entitled to the interest in remainder, she is in posses- 
sion of the property; her possession being that of her hus- 
band, his marital rights immediately attach. 

5. In some of the cases cited by the counsel for the plain- 
tiff in error, it is said that the husband’s right to the remain- 
der of the wife in personal property depends upon whether 
he survives her. These cases cited from North Carolina Re- 
ports, we submit, are influenced by a:statute of North Caro- 
lina regarding negro property as real estate, and governed by 
the same rules as to descent and distribution as land. Marks- 
bury v. Banks, 3 Littell, decides the principle for which we 
contend; but by way of dictum, intimates that if the wife 
survived, she would have been entitled to the remainder. In 
the case in 5 Littell’s Rep. this-doctrine is doubted. Thecase 
of Upshaw v. Upshaw, 2 Hen. & M. Va., does hold the doe- 
trine for which the counsel contends. It is believed that the 
same statute which is in North Carolina existed there. The 
decisions cited from the English Reports are really in refer- 
ence to.contingent remainders and reversions, and of course 
can have no influence on the case at bar. But we submit 
that the decisions in the United States which have held, that 
the right of the husband to the wife’s remainder in personal 
’ property depends upon the question of survivorship, when 
not influenced by some statute of the particular state, are 
based upon a misconception of the nature of a vested interest 
to take effect in futuro in personal property. They seem to 
have regarded such interest as a chose in action, and when 
they have arrived at this conclusion, have applied the rule 
established in England by the 29 Charles 2, or the statutes of 
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some of our states, or have regarded the 29 Charles 2 as 
merely declaratory of the common law. But in Alabama, 
we have not regarded a vested remainder in personal property 
as a:chose in action, (see Pitts v. Curtis, supra, and King v. 
Broom, swpra,) unless such vested interest was converted into 
a chose in action by some act of the tenant for life, such asa 
sale, &c.; or unless from some other cause the property, in 
which is the remainder, was held adversely by another. Our 
court has held such vested remainder to be a vested interest, 
as in possession of the remainderman; and these adjudica- 
tions are well supported by authority, and upon principle are 
impregnable. 

6. The facts of thiscase show that David Mitchell owned. a 
vested remainder in the negroes in controversy. Upon his 
death, his heirs being all of age, agreed to divide, and did di- 
vide all his property among themselves, including in such di- 
vision the negroes in dispute as a partof his property. Mrs. 
Whitworth, then Mrs. Bradley, agreed to receive, and did 
receive her father’s interest in these slaves, asa part of her 
share in his estate, instead of other property, to which she 
would have otherwise been entitled in his estate. Upon such 
division, (which was eighteen months before the death of her 
husband,) the other six heirs of David Mitchell conveyed and 
relinquished to her all their right in and to these slaves. She, 
by virtue of this division, (which is certainly a valid one, and 
wholly: unlike the one in the case of Culbreath v. Johnson, in 
19 Ala. Rep.,) became invested with whatever interest her 
father had in these slaves, viz: a vested remainder. The ti- 
tle to this vested remainder was thus, eo instanti, vested in her, 
and the property not being held adversely, she was immedi- 
ately, in law as well as in fact, invested with the possession ; 
and she being in possession, her husband was, by virtue of 
the marriage, also in possession, and therefore his. marital 
rights attached absolutely. For whatever comes to the pos- 
_ session of the wife during coverture, belongs to the husband. 

7. She admits, in her answer, that this property was re- 
ceived from her father’s estate by her husband in his lifetime, 
(see answer, pp. 14-5 of record,) and the statement of facts 
reported by the commissioners shows, that the division was 
made by consent of all the heirs of David Mitchell, This 
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language could not be used unless Matthew Bradley had been 
present, giving his assent; or, if not present, assenting in 
some other way. No one seeks to set aside this division. It 
was made by parties of full age and legal capacity. The fact 
that the daughters of David Mitchell were under coverture, 
cannot for a moment be held as an obstacle to the division. 
The husband had the right, without the assent of the wife, to 
make the division. The most the wife could have done-would 
have been, to prevent the husband’s rights from attaching, by 
asking a court of equity, before the division, to settle the 
same upon her to her separate use. 

8. The wife here does not, in her answer, urge anything 
against the validity of the division ; does not claim the pro- 
perty as her own; asserts no title to it; but on the contrary, 
admits her husband’s right to it, and even before the Chan- 
cery Court, and now does not seek to set aside the division, 
but has always and now affirms it as a valid one. 

9. The presumption at law is, that the husband was capa- 
ble of making the division; that he was of sound mind. 
The wife asserts and swears in her answer, that he was of 
sound mind, and the verdict of the jury does not show, that 
he was of unsound mind at the time he made the will, or at 
the time of the division of David Mitchell’s property. The 
verdicts of the jury merely say that it was no will, giving no 
ground upon which the verdicts were based. The writing 
purporting to be his will was attacked on various grounds. 
The verdicts of the jury cannot, therefore, overturn the strong 
presumption of law and the sworn answer of plaintiffs in 
error as to his soundness of intellect, and the positive sworn 
assertion of the wife in her answer, that he received the pro- 
perty during his lifetime. 

10. As to the proper construction of the statement of facts. 
The proper construction is, that the words, “to be her pro- 
perty at the death of her husband,” and “to take effect at the 
death of the said Matthew Bradley,” is that they describe the 
nature of the interest which she received, viz: that it was a 
remainder to take effect at Bradley’s death. And these words 
do not convey the idea that the title to this interest was not 
to vest until the death of Matthew Bradley. This construc- 
tion will be apparent, when we consider the nature of the in- 
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terest to be divided;'and the other facts of the statement of 
facts, together with these words. What interest was it these 
seven heirs were then dividing? An interest which David 
Mitchell had in the slaves Bill, Binah and their increase. 
What was that interest? A vested remainder, to take effect 
at the death of Matthew Bradley. When did David Mitch- 
ell’s interest vest? If it was a vested remainder, it vested at 
the death of Margaret Bradley, but to take effect at the death 
of Matthew Bradley, her son. David Mitchell’s title, then, 
vested long before his death. If David Mitchell’s interest 
was’ not a vested one, then the whole title was in Matthew 
Bradley, and David Mitchell’s estate had no interest whatever 
in these slaves. But we concede that David Mitchell’s estate 
was, under the will of Margaret Bradley, clearly entitled to 
a vested remainder in these slaves, to take effect at the death 
of Matthew Bradley, the tenant for life. Now, by the agree- 
ment between the heirs of David Mitchell, whatever interest 
in these slaves David Mitchell owned was transferred to Mrs. 
Bradley, the wife of Matthew. She stood in the shoes of her 
father as to this. When did her interest vest? The state- 
ment of facts shows that the other heirs relinquished to Mrs. 
B. at the time of the division all the title they had to these 
eight slaves. The title, therefore, by virtue of this division 
and relinquishment, passed out of the estate at the time of 
the division. Where did the title go? It certainly vested 
immediately in Mrs. Bradley; it was not in suspense until 
the death of Matthew Bradley. Such an idea could not be 
tolerated in the mind of any lawyer. It follows, necessarily, 
that the title was vested in her at the time of the division, to 
take effect at the death of Matthew Bradley, her husband. 
The title being in her, was, eo ¢nstanti, vested in her husband. 
To make this more clear, suppose the life estate had been in 
some other person than her husband, and she during the co- 
verture should be invested with the title, to take effect at the 
death of that other person, could it be doubted that the title, 
thus vested in her, would immediately vest in her husband? 
Can his rights be less than they would have been, because he 
is the tenant for life, rather than some third person ? 

11. By the agreement of counsel found in the record, page 
56, only three points are to be decided, viz: 1st. As to inter* 
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est; 2d. Commissions'to executors of Mitchell; 3d. Title:to 
these eight negroes. 

12. The report of the commissioners must be regarded. as 
the: report of a register; for, by agreement of the parties, 
they are substituted in the place and stead of the register, 
with powers somewhat enlarged by mutual consent; and they 
were required to report to the court. Their report was read, 
and there were no exceptions to it, except such as are con- 
sidered by the Chancellor. The parties now are confined to 
the exceptions made to that report before the Chancellor. 
All other objections are waived. They cannot now be per- 
mitted to say that the commissioners ought to have decided 
the question of title to these slaves. The commissioners re- 
ported this matter of title back to the Chancellor for his de- 
cision, and to this action of the commissioners the plaintiff 
in error did not except before the Chancellor, and it is clear 
that they cannot now for the first time do so. 

13. The decision of the Chancellor was, by consent, made 
on the facts reported by the commissioners. 

14. There was no necessity for the appointment of an ad- 
ministrator of the estate of Matthew Bradley, after the will 
was set aside. 





CHILTON, C. J.—The Chancellor decided, that the negro 
boy; Bill, and the woman, Binah, and her six children were 
the property of the estate of Matthew Bradley, and did not 
belong to his widow, Margaret. It is insisted by the counsel 
for the plaintiffs in error, that this was erroneous. In order 
to arrive at a correct understanding of the nature of the title, 
we state the facts in relation to them. 

Margaret Bradley died in 1826, and by her will bequeathed 
these slaves to Matthew Bradley for life, and at his death to 
David Mitchell, who is the father of Mrs. Whitworth, and 
who died in 1840, Matthew Bradley surviving him. David 
Mitchell made a will; but his children, all being of full age, 
agreed to dispense with the will, and to divide his property 
among them. There were seven children, Mrs. Whitworth, 
who was then the wife of Matthew Bradley, being one of 
them; and upon the division, she consented and agreed with 
the other children to take, as a part of hershare of her fa- 
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ther’s estate, the remainder which belonged to her father in 
these slaves, to vest in her upon the death of her husband, 
Matthew Bradley, who then had them in possession, as owner 
for life under the will of Margaret Bradley. Upon the death 
of Matthew, the husband, Margaret, the widow, held posses- 
sion of theseslaves, and claims that her title to them attached 
in possession. On the other hand, it is contended, that her 
purchase of the remainder enured to the benefit of her hus- 
band, whose life estate became merged in the larger estate in 
remainder, thereby vesting in him the absolute property. 

1. Before proceeding to discuss this question, it is proper 
to notice an objection raised by the counsel for the defend- 
ants, that the answer of Mrs. Whitworth concedes that these 
slaves belonged to her husband. Her answer sets up the will 
of Matthew Bradley, which gave her all his property ; but in 
speaking of these slavei, she says, that there were included in 
the forty-five slaves left by Matthew, eight which were:re- 
spondent’s share of her father’s estate, and were received by 
the said Matthew before his death, leaving the number to 
which he was entitled, in his own right, at the time of his 
death, thirty-seven. Pending the litigation, the parties agree 
upon ‘the facts corresponding with those above stated, which, 
by their mutual consent, are submitted for the decision of the 
court. Now, we do not think we should refuse to consider 
these facts, upon the ground that the pleadings do not put 
them in issue, ‘as it is reasonable to presun.e, that, but for the 
agreement, the pleadings would have been amended. Be- 
sides, no objection of the kind was taken in the court below; 
but the Chancellor, under the agreement, proceeded to deter- 
mine what the law was arising upon these facts. To refuse 
to revise his decision, which the parties have mutually in- 
voked upon the facts submitted, on the ground of the want 
of a formal issue appropriate to them, would be to take the 
parties upon surprise, and to allow the defendants in error to 
claim the benefit of a decision which could not be revised, 
cutting the other party off from the benefit of an amendment 
which, had the objection been made in the court below, it was 
competent for the Chancellor, in the exercise of a sound dis- 
cretion, to have allowed. 

2.Coming, then, to the main question: Under the facts 
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stated, are the eight slaves, Bill, Binah and their increase, the 
property of the estate of Matthew Bradley, or do they belong 
to Mrs. Whitworth? It is clear, that David Mitchell had a 
vested remainder in them; that is, the right to the remainder 
was absolute in him, but the right to the possession and en- 
joyment of the use of the slaves was postponed until after the 
termination of the life interest of Matthew Bradley. Wilkes 
v. Grear, 14 Ala. Rep. 437, and cases cited on p. 448. 

What effect had the agreement entered into between Mrs. 
Bradley, now Mrs. Whitworth, and the other distributees of 
David Mitchell, by which she was to have the remainder in 
these slaves, to take effect after the death of her husband ? 
There is no proof whatever, save such as the arrangement 
itself may import, that the husband ever consented to it. Can 
we imply his assent? Has he done any thing, or said any 
thing, which would have prevented him, had he continued to 
live, from insisting upon a division of the estate of David 
Mitchell, disregarding the arrangement made by his wife? 
So far as the facts are set forth in this record, he certainly has 
not. As to the possession of the slaves, that he had in his 
own right, and derived them from his mother, Margaret Brad- 
ley, whose will conferred them upon him; and the whole re- 
cord is silent as to his assertion of any other or further claim 
to them, or of any ratification of the agreement of the wife, 
or that he even knew that such agreement had been made. 
We cannot infer such assent from the supposition that the ar- 
rangement was beneficial to him. Even conceding that it 
would have vested in iim the whole interest, it does not ap- 
pear but that the interest in her father’s estate relinquished 
by the wife, and in lieu of which she accepted this remainder, 
was more valuable than the remainder. 

With a view to tne safety of the husband, the law disables 
the wife from entering into personal contracts so as to bind 
him, without his express or implied assent. Gilbert’s Law of 
Ky. 183; Smith v. Sheriff of Middlesex, 15 Kast R. 607; 1 
Bright on Husband and Wife, 5. So also, the wife cannot 
receive or dispose of money without his concurrence. Thus, 
where a legacy, bequeathed to her generally, and not given 
to her separate use, was paid to her, instead of the husband, 
the payment was held void as to the husband,—Norris v. He- 
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minway, 1 Hagg. Eccl. Rep. 5; Moses y.Le vi, 3 Younge & 
Coll. 8359; Palmer v. Trevor, 1 Ver. 261; 1 Bright H. & W. 
40; and in Tracy v. Dutton, 2 Wils. 3, the same doctrine was 
held to apply to the payment of rent. If the husband au- 
thorize the wife to act as his agent, or she is accustomed so to 
act by his permission, in which event his authority as to the 
particular act may be implied, then he would be bound by it. 
But it has been held, that the presumption of the husband’s 
authority will not be raised by the fact that the money re- 
ceived by the wife has been applied in payment of the hus- 
band’s debts. See Goldstone v. Tovey, 6 Bing N.C. 99; 1 
Bright H. & W. 42. 

From these authorities, and others which we have exam- 
ined, but which we need not cite, it is clear, that no court 
could infer the husband’s authority in the case before us; for 
there is not. only a total want of all evidence of express au- 
thority delegated to the wife, but it does not appear that she 
was accustomed to deal for the husband, so as to imply his 
assent. Besides all this, it appears by the verdict of a jury 
in this case, upon the issue devisavit vel non, that, at a period 
not remote from that of which we are speaking, the husband 
was incapable of transacting his business by reason of mental 
derangement or unsoundness. Be this, however, as it may, 
we cannot imply his assent. It follows, therefore, that the 
husband was not in any wise bound by this agreement on the 
part of his wife, but might, at any time before his death, have 
instituted proceedings to have recovered his wife’s share in 
her father’s estate, irrespective of her agreement. As he was 
not bound at the time of his death by said arrangement, it 
results that the children of David Mitchell were not bound, 
as the contract or agreement must be mutually obligatory and 
bind both parties, or it binds neither. 

But it is said that the distributees of D. Mitchell now con- 
sent to be bound by the agreement; at least, that they raise 

_ no objection to it, and this consent should operate to render 
it valid. However this may be, as between the distributees 
themselves, it is very clear that it does not in any wise affect 
the nature of the husband’s title; and we have to deal with 
that as it existed at the time of his death. We have shown, 
we think, that he had no interest in the remainder by virtue 
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of the wife’s contract, she being incapable of contracting ; and 
as there had been no administration upon the interest which 
David Mitchell had in the slaves, and no consent of the exec- 
utor of said Mitchell, which could be invoked in aid of the 
husband’s title to his wife’s share or interest in the remainder, 
this interest remained to the wife, and the administrator of 
the husband has no legal claim to it. 

This view renders it unnecessary to consider the question, 
as to whether, conceding the wife’s purchase of the remainder 
valid, the husband’s life interest became merged in the larger 
estate thus acquired by the wife, so as to vest in him the ab- 
solute property ; or, whether the remainder, to take effect on 
the death of the husband, survived to the wife after the hus- 
band’s decease. These are questions about which there is 
some conflict in the cases; and we prefer postponing their 
decision until some case shall arise necessarily requiring it. 

Upon the other questions involved in the record, namely, 
the allowance of interest against the widow, on the yearly 
value of that portion of the personal estate to which she was 
not entitled, and the compensation allowed the executor, A. 
B. Mitchell, we agree with the Chancellor. There was no 
objection made to charging Mrs. Whitworth with the hire, but 
to the interest on it merely. The interest is but a just com- 
pensation for withholding the principal sum; and when the 
principal sum is ascertained to be due at a particular period, 
and remains unpaid, without a sufficient excuse for its non- 
payment, the interest follows as an incident. See Godwin 
et al. v. McGehee, 19 Ala. 468; 7 Por. 110; 7 Ala. 218. 

The services rendered by the executor are not such as to 
show that the compensation allowed by the Chancellor is at 
all inadequate, and no rule of law has been violated in the 
allowance. Admeasured by the nature of the services and 
their extent, as shown by the proof, we should not disturb 
the allowance, unless obviously unjust or inadequate. We 
see nothing in the proof before us showing that such is the 
case in the compensation here allowed. 

The decree, except as to the eight slaves and their hire, is 
affirmed ; but as to these, it must be reversed, and the cause 


remanded. 
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BRALEY vs. CLARK. 


1. A stranger to an attachment suit, who has replevied the property attached, 
cannot, after the rendition of judgment against the defendant, and a demand 
of the property on the bond, interpose a claim to the property under the 
statute, without having first surrendered it to the sheriff according to the 
condition of his bond. 


Error to the Circuit Court of Tuskaloosa. 
Tried before the Hon. THomas A. WALKER. 


The plaintiff in error sued out a writ of attachment against 


Francis Inge, returnable to the Circuit Court of Tuskaloosa,. 


and caused it to be levied on a negro man slave named Jack- 
son. After the levy, the defendant in error replevied the 
slave, by executing a replevy bond, with E. W. Peck his 
security, conditioned that, “if the defendant in the attach- 
ment, (Inge) shall be condemned in said action, and shall 
return to the sheriff of Tuskaloosa county, the specific prop- 
erty so attached, and described as aforesaid, according to the 
statute in such cases made and provided, and in case he fails 
to do so, his said securities will do it for him, then this obli- 
gation to be void; otherwise to remain in full force and 
virtue.” 

In the suit by attachment, the plaintiff in error obtained 
judgment against Inge, and thereupon the sheriff demanded 
the slave Jackson of Clark upon the replevy bond; and upon 
his failure to deliver him, returned the replevy bond “ for- 
feited,” on which an execution was issued against Clark and 
his surety, for the amount of the plaintiff’s judgment against 
Inge. 

At the term of the Circuit Court next succeeding the issue 
of execution on the forfeited replevin bond, to-wit: the No- 
vember term, 1850, Clark moved the court for a mandamus 
to the sheriff, to compel him to accept and return into court 
an affidavit and bond for the trial of the right of property, 
which Clark had made and tendered to him when the slave 
was demanded under the replevy bond, and by which Clark 


claimed the slave as his own. This motion was granted, and 
24 
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the sheriff accepted the bond and affidavit, and returned them 
into court; and the claim suit was set down on the docket of 
the court for trial. 

At the April term, 1851, of the court, the plaintiff in error 
moved the court to dismiss the claim thus interposed by 
Clark ; but his motion was overruled, and he excepted. 

At a subsequent term, a trial of the claim suit was had, 
which resulted in favor of the claimant. The plaintiff in 
error excepted to the ruling of the court, and the case is 
brought here for revision. 

From the bill of exceptions it appears, that the slave, 
although in the possession of Francis Inge, the defendant in 
attachment, was, in fact, the property of Decatur/Inge, who, 
subsequent to the levy of the attachment, sold him to Clark, 
the claimant. Upon this evidence the court instructed the 
jury, that the claimant was entitled to a verdict. To which 
the plaintiff excepted, and requested the court to charge the 
jury; that the replevy bond given by the claimant estopped 
him from setting up a claim to the slave, and that the jury 
must find the slave liable to the execution; which charge 
the court refused, and the plaintiff again excepted. 

It is here assigned for error : 

1. That the court erred in not dismissing the claim to try 
the right of property ; 

2. That the court erred in the charge given to the jury, 
and in refusing to charge as requested. 


P. & J. L. Marri, for plaintiff in error: 

The claim suit was irregular, and should have been dis- 
missed on the following grounds: 

1. The order for a mandamus was irregular, no sufficient 
showing having been made to authorize it; and hence the 
proceedings had under the order should have been dismissed. 
Hx parte Jones, 1 Ala. 15, 98; 6 ib. 511; 18 ib. 486; 2 Leigh 
165; 2 Wendell 444; 1 ib. 423; Bacon’s Abr. Title Manda- 
mus; 5 Comyn’s Digest 31. 

2. The affidavit and bond tendered were insufficient, if the 
claimant had been in a condition to make'claim. The affi- 
davit bears date in 1847, some two years before the bond 
was given, and is insufficient in its terms. The bond pur- 























JANUARY TERM, 1858. 368 
Braley v. Clark, " 





ports to be signed by an attorney in fact, whose authority 
for that purpose was not shown, and was not approved by 
the sheriff, but was received by him under coercion. 

3. The claimant was not so situated in regard to the prop- 
erty as to authorize him to make the claim. The property 
having been replevied by him, he could not make claim un- 
der the statute, without first delivering it to the sheriff, accor- 
ding to the condition of his bond. His failure to deliver the 
property on demand rendered him liable for the whole judg- 
ment; and whether the property belonged to him individu- 
ally, or to the defendant in attachment, it became liable to 
satisfy the plaintiff’s debt, and the claimant became a joint 
judgment debtor with defendant in attachment. The tender 
of an affidavit and bond was no excuse for failing to deliver 
the property ; the claimant was estopped from setting up title 
in himself. 8 Ala. 656; 4 ib. 279; 3 ib. 636; 18 ib. 486; 8 
Stew. & P. 427. 

4. The return of the replevy bond “ forfeited” was regu- 
lar, under the facts presented; and whether regular or not, 
until set aside, or in some way vacated, was binding on the 
parties, and rendered a trial of the right of property nugatory. 
A replevy bond may be given bya —— Kinney v. 
Mallory, 8 Ala. 626. 


Ormond & NICOLSON, contra: 

The motion to dismiss, and the first bill of exceptions, can- 
not be inquired into by the court, as the motion should have 
been made at the first term after issue joined in the trial of 
right of property. This is the acknowledged practice of our 
State. If this be so, the court cannot inquire whether the 
mandamus was properly awarded or not. 

But the mandamus was properly-awarded. x parte Jones, 
1 Ala. 15; Hx parte Mansony, ib. 98. 

Clark had a right to purchase the negro though under at- 

tachment. Atwood v. Pierson, 9 Ala. 656; Jackson v. Ge- 
win, 9 Ala. 114. 

The title to the property never was in Francis Inge. Inge 
y. Forester, 6 Ala. 418. 

The replevy bond cannot be executed by astranger. Sew- 
all vy. Franklin, 2 Por. 493; Cummings v. Gray, 4 8. & Port. 
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397. The contrary is decided in Kinney v. Mallory, but the 
court did not examine the statutes in Toulmin’s Digest. 


LIGON, J.—The slave in controversy was levied on at the 
suit of Braley against Francis Inge, commenced by attach- 
ment. After the attachment was levied, Lincoln Clark made 
a replevy bond, and took him out of the custody of the sher- 
iff, Judgment having been rendered against Inge in the suit 
in favor of Braley, the sheriff demanded the slave of Clark, 
who failed to deliver him, but offered to interpose a claim to 
try the right of property. The sheriff, however, refused to 
allow the claim to be interposed, and returned the bond “ for- 
feited.” After this return, the Circuit Court ordered the 
sheriff to receive and return into court the claim bond of 
Clark, and caused the claim suit to be placed upon the dock- 
et. At the next succeeding term, the paintiff in error moved 
to dismiss the claim suit; which motion was overruled, and 
at a subsequent term a trial was had in this suit, which re- 
sulted in a verdict and judgment in favor of the claimant. 

Upon these facts the question arises, whether a stranger to 
the attachment suit, who has replevied the property attached, 
can, after judgment on the attachment, and after the property 
is demanded on the replevy bond, interpose a claim to the 
property replevied, without having first surrendered it to the 
sheriff, according to the condition of his bond? 

In the case of Kinney v. Mallory, 3 Ala. 626, it was held 
by this court, that a stranger to the attachment suit might, 
-under the acts of 1833 and 1837, well make the replevy 
bond required by our attachment laws; and that when such 
bond was so made, it was subject to such rules as would gov- 
ern it if made by the defendant in attachment himself. The 
condition of the bond requires a delivery of the specific prop- 
erty replevied, if the defendant is condemned in the attach- 
ment suit; and until this is done, the bond remains in full 
force against all the obligors, and the property is out of the 
custody of the sheriff, and consequently is not so situated as 
to allow a claim under our statutes to be interposed. To 
authorize such claim, the property must be either in the actu- 
al or constructive possession of the officer of law under pro- 
cess. In the case under consideration, it had been taken out 
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of his possession by the defendant in error, under the replevy 
bond, and by him retained when demanded by the sheriff. 
It is true he might, under the condition of his bond, surren- 
der the slave to the sheriff in discharge of his liability, 
and having thus placed it in the custody of the officer, he 
could, if he were disposed to do so, interpose his claim, and 
try the right to it. But having elected to forfeit the con- 
dition of the bond, thereby subjecting himself to a lia- 
bility to pay the judgment rendered against Inge, the 
plaintiff in the attachment suit has an unquestionable right, 
under our statute, to sue out execution against him, and pro- 
ceed to make his money out of any property of the obligors 
in the bond he may be able to find, regardless of the slave 
levied on by the attachment. If he does so, neither the de- 
fendant in the attachment, nor the obligors in the replevy 
bond, will be allowed to force him into a trial of the right to 
property which he does not seek to charge with the payment 
of his judgment. 

Tt results from these views, that the Circuit Court erred in 
disallowing the motion to dismiss the claim suit; and as this 
error must prove fatal to any further proceeding in that suit, 
it is unnecessary to examine the assignment of error predica- 
ted on the charge of the court on the trial of the claim in the 
court below. 

It only remains to add, that the judgment of the Circuit 
Court is reversed, and the claim of the defendant in error to 
the slave in controversy is here dismissed. 


DANIEL vs. MODAWELL. 


1, When the deputy sheriff becomes the purchaser of lands sold under execution 

. at an undervalue, after having himself forbid the sale at the instance of the 
defendant in execution, the sale will be set aside on motion of the plaintiff in 
execution, if application is made in proper time. 

2, But when the application is not made until after the expiration of more than 
four years from the time of sale, the plaintiff having neglected to avail himself 
of the ordinary and accessible means of information within his reach, and in 

the meantime the land has passed into the possession of sub-purchasers for 
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valuable consideration, who have reeeived conveyances and made valuable 
improvements, the motion comes too late. 

3. The plaintiff’s ignorance of the fact that the sale was forbidden by the deputy 
sheriff who became the purchaser, does not excuse his laches in failing to 
make the motion to set aside the sale within a reasonable time, when he was 
apprised of other cireumstances which were sufficient to put him upon 
Error to the Circuit Court of Marengo. 

Tried before the Hon. A. B. Moore. 


MorroN to set aside a sale of land under execution. The 
motion was made by the plaintiff in the execution, who is 
also plaintiff in error, and the purchaser at the sale was made 
defendant. The facts of the case appear in the opinion. 


W. M. Byrp, and Warts, Juper & Jackson, for plain- 
tiff im error: 

1. A sale of land by a sheriff will be set aside for the mis- 
representation or fraud of a purchaser. McCollum v. Herbert 
& Caple, 13 Ala. 291. 

2. The representation made by Modawell, the purchaser at 
the sale, that the sale was forbid, on the ground that Moore, 
the defendant in execution, claimed it as a homestead under 
the statute, was a fraud on the plaintiff in execution, which 
he deposes he never learned until since the last term of the 
court, and this is not denied by defendant; and this case is 
therefore within the principles laid down in the case of Mc- 
Collum v. Herbert & Caple, as to the time in which the motion 
should be made. 

8. The facts further show, that Modawell, the purchaser, 
although he forbid the sale on the grounds stated, afterwards 
actually sold the land—one part of it to the wife of Moore, 
the defendant in execution, and the other to the sheriff Le- 
seuer, which shows that he forbid the sale for the purpose 
of speculation, and not in good faith. 

4. Under the facts as stated in the affidavits in this cause, 
it is clear that the motion should have been granted, if it has 
been made as soon as the plaintiff could have done it, and 
he deposes that he never knew the circumstances under which 
the land was sold until since the last term of the Circuit 
Court, and this is not denied, Mobile Cotton Press v. Moore 
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298; 6 Ala. 221; Lee v. Davis et al., 16 Ala. 516. 

5. We rely on fraud in this case, in connection with inade- 

quacy of price, as the ground upon which this sale should be 
set aside as against the purchaser, and it is no objection that 
he has re-sold, for this motion, if granted, cannot affect the 
rights of bona fide purchasers from Modawall; and unless this 
sale is set aside, we cannot enforce our lien in equity for the 
purchase money of said land, as it has once been sold to sat- 
isfy a judgment rendered on a note given for the purchase 
money. 
_ 6. As fraud is the main ground upon which we seek to set 
aside this sale, the plaintiff could not have made the motion 
earlier, as he was not apprised of the fraud until since the 
preceding court, and he made the motion to the first court 
after it came to his knowledge. 


WituiaM M. Brooks, contra: 

1. The motion to set aside the sale comes too late, It 
should have been made at the next term of the court after 
the sale, or some sufficient excuse have been shown for the 
neglect. Herbert v. McCollum, 6 Ala. 225; Abercrombie v. 
Connor, 10 Ala. 293. No excuse is shown. The plaintiff 
and defendant resided in the same village where the land 
was situated. He knew of the sale, and acquiesced in it for 
four years and five months, thereby forfeiting the statutory 
right of redemption. 

2. The proper parties have not been made. All the per- 
sons whose rights or interests might be affected by the action 
of the court should be before it. Before the motion was 
made, Modawell had sold and conveyed a part of the land to 
one Lesueur, and a part to Elizabeth Moore, and they had 
taken possession. And Mrs, Moore sold her part of the land 
to.one John Wade, who had made valuable improvements 
. thereon and paid part of the purchase money. Neither Le- 
sueur, Wade, Mrs. Moore, or the sheriff had any notice of 
this motion. When a stranger buys, the sale will not be set 
aside without notice to the purchaser. Chambers v. Stone & 
Pope, 9 Ala. 260; Nuchols v. Mahone, 15 Ala. 215. The 
object of the motion is to bring in question the validity of 
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the acts of the sheriff. He should therefore have been made 
& party. 

8. Where a bona fide purchaser has paid his money, ob- 
tained a deed, and taken possession of the land, the motion 
should be overruled. 9 Ala. 260; 13 Ala. 292. 

4. Modawell was not acting as deputy of the sheriff in any 
matter pertaining to the sale of the land. 

5. The land is variously estimated to have been worth trom 
$600 to $1200, but the wife and family were entitled to retain 
four hundred dollars worth of it as a homestead ; and Trippe 
held a prior mortgage upon which was due upward of $1600 
principal, besides the interest; and at the time the motion 
was made, a suit in ejectment was pending by the mortgagees 
against Modwell to recover the land. Under the circum- 
stances, the land was well sold. It brought more than it was 
worth. The plaintiff in execution has not been injured. 

6. The sale cannot be set aside on motion to the court. 
The vendees cannot be deprived of their property, except by 
due course of law. This summary mode is unconstitutional. 
3 Howard Miss. 


GOLDTHWAITE, J.—This was a motion made by the 
plaintiff in execution against the purchaser, to set aside a 
sale of land sold by the sheriff. 

The case as presented by the record shows, that, at the 
sale of the land, in relation to which the motion was made, 
the purchaser, at the instance of the defendant in execution, 
forbid the sale; that he then became the purchaser himself, 
at a price greatly below its real value; and that at the time, 
although the sale was not made by him, he was the acting 
and recognized deputy of the sheriff. Under these circum- 
stances, if the application had been made in time, and was 
not influenced by the other facts disclosed by the affidavits, 
which are made part of the record, we entertain no doubt 
that the sale should have been set aside. For the deputy 
sheriff to forbid the sale, and then to, become the purchaser 
at an undervalue, is enough to bring it within the principle 
of the cases adjudicated in this court. Mobile Cotton Press 
v. Moore, 9 Port. 692; Abercrombie v. Connor, 10 Ala. 293 ; 
McCollum v. Herbert, 18 Ala. 291; Lee v. Davis, 16 Ala 
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516; Henderson v. Sublett, 21 Ala. 626; Lankford v. Jack- 
son, 21 Ala. 650. 

But it also appears, that the sale was made in 1848, and 
the application to set it aside was not made until more than 
four years thereafter; that the purchaser had taken posses- 
sion, and had sold his interest to third persons, for valuable 
consideration, to one of whom, he had executed a deed of 
conveyance for a portion of the lands, which purchaser 
had again re-sold, and the second purchaser, after paying a 
portion of the purchase money, had gone into possession and 
made valuable improvements. It is true that the plaintiff 
in error alleges, as a reason for failing to make the applica- 
tion at an earlier period, that he was not apprised of the fact 
that the sale was forbid by the purchaser; but he knew of 
the sale—he knew who was the purchaser, and as he himself 
had been the owner of the land, and resided at or near the 
place where it was situated, he must also have known what 
the land was worth, and that the price at which it was bid 
off was greatly under its real value. These circumstances 
were sufficient to put him on his inquiry; and had he exer- 
cised that degree of vigilance which a person of ordinary 
prudence would have used in relation to his own affairs, as 
the sale was a public one, he might easily have informed 
himself of all the particulars which attended it. We do not 
think that, where the party in interest has neglected for more 
than four years to avail himself of the ordinary and accessi- 
ble means of information within his reach, and other interests 
in the property have sprung up, (Lankford v. Jackson, supra,) 


that he should then be allowed to set aside the sale; at least. 


in this summary way; and for these reasons are of the opin- 
ion that the motion was properly repudiated. 
The judgment is consequently affirmed. 
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DIXON vs. BARCLAY. 


1. A count which sets out a contract for the sale of a negro by plaintiff to de- 
fendant, in consideration of a certain sum of money, which is alleged to be 
less than his real value, and for the further consideration that defendant 
would remove him from the State, and then avers that defendant, at the time 
he made the contract, did not intend to remove said negro, “but falsely and 
fraudulently represented” that he would, “ with intent to deceive and defraud 
plaintiff,” isa count in case, and the statement of the contract is mere mat- 
ter of inducement. 

2. Case and trover may be united in the same declaration. 

3. In an action on the ease for fraud and deceit in the purchase of a slave by 
defendant from plaintiff, although the consideration is stated in the bill of 
sale, which is produced, to be a certain sum of money, yet parol proof is 
admissible to show that, at the time of the sale, defendant also promised to 
carry said slave out of the State. 

4. Parol proof that a firm name was signed to a note, of which firm defendant 
was a member, is admissible without the production of the note itself, when 
it is not the foundation of the suit, and is not in the possession or control of 
the party offering the evidence. 

5. When defendant is sued as surviving partner of a firm, in an action on the 
case for fraud and deceit. in the purchase of a slave, the declarations of his 
deceased co-partner, by whom the contract was made, before and after the 
purchase, as to his object in purchasing, are not admissible evidence for the 
defendant, to show that his co-partner made the purchase on his own individ- 
ual account, and not on account of the firm. 

6. A negro trader may testify as to the value of a slave at a particular time, 
although he never saw the slave until three years after that time; and how- 
ever weak and unsatisfactory such proof may be, it is error to reject it when 
offered. 


Error to the Circuit Court of Talladega. 
Tried before the Hon. Rosert DouGHERTY. 


This was an ACTION ON THE CASE, by Barclay against Dixon, 
as survivor of Cunningham & Dixon. The first count avers, 
that Barclay sold to the firm of Cunningham & Dixon, a 
slave named Butler, at the price of $425, which was a sum 
below his real value; that he did so in consideration of the 
promise of the defendants that they would remove the slave 
from this State to Texas; that, at the time they made this 
promise, they intended to deceive and defraud the plaintiff 
in that behalf, and have not removed the slave, but permit 
him still to remain in this State, to the damage of plaintiff, 
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&c. The second and third counts are not materially variant 
from the first. The fourth and fifth are counts in trover. 

There were demurrers to the counts severally, and also to 
the entire declaration, which were all overruled. 

In the progress of the trial, Barclay, the plaintiff, proved 
by a witness, that he (the witness,) was present at the time 
the plaintiff made the contract with Cunningham, one of the 
firm of Cunningham & Dixon, for the purchase of the slave 
Butler, and requested the witness to state what the contract 
was. Defendant here interposed, and asked the witness if 
there was not a bill of sale? He said there was. Plaintiff 
upon notice then produced a bill of sale, which being proved, 
was read to the jury. 

The following is a copy of the bill of sale: 

“Received of H. M. Cunningham, four hundred and 
twenty-five dollars, in full payment for a negro boy, Butler, 
about 32 years of age, which boy I warrant to be sound in 
body and mind, and a slave for life. Talladega, Nov. 21,1845. 

(Signed) Wo. Barcuay.” 

The defendant then objected to proof by the witness of 
what was said and done by the parties at the time the same 
was made, but his objection was overruled; the witness then 
testified, that, at the time, the defendant, Cunningham, agreed 
to take the slave out of the State of Alabama, to the State 
of Texas, and that the plaintiff let him go at less than his 
real value, in consideration of such agreement. To the ad- 
mission of this testimony defendant excepted. 

Plaintiff proved that Cunningham, when he purchased the 
slave, paid part in cash and gave a note for the balance of 
the purchase money; that, after the death of Cunningham, 
the defendant, Dixon, agreed with the witness, (a son of the 
piaintiff,) to take this note in payment of a debt due from the 
witness to said defendant; further proved, by a certain wit- 
ness, that the witness, at the request of plaintiff, had called 
- on defendant after the death of Cunningham, and said to him, 
“they had treated the old man, (meaning plaintiff,) badly, 
and that the negro ought to be sent off;” and that defendant 
said, “they had, and that he should be sent off.” In con- 
nection with this proof, plaintiff offered to prove by the wit- 
ness who passed the note to defendant, in what name the 
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note was signed. To this the defendant objected, but the 
court allowed it to be done, and defendant excepted. Wit- 
ness then proved, that the note was signed in the name of 
the partnership, Cunningham & Dixon. Plaintiff also proved, 
that the negro had not been removed, but was still in the 
country; and that his value was about $600 when he was 
sold. 

Defendant introduced evidence to show, that Cunningham, 
after he purchased the slave, permitted him, with the con- 
sent of the plaintiff, to go down into the neighborhood where 
he had before lived, to get some things, plaintiff only exact- 
ing as a condition, that he should not be allowed to go on 
his (plaintiff’s) premises; that Cunningham sent the negro 
down tied, and in charge of two able-bodied men, but that 
while there he made his escape, and was runaway some 
months; also some further evidence, conducing to repel the 
fraud and deceit alleged in plaintiff’s declaration. 

Defendant offered to prove, that Cunningham, before he 
made the trade with Barclay, consulted with a certain person 
about buying the negro, and that the object of Cunningham 
in buying the slave, as declared to this person, before and 
after the sale, was wholly unconnected with the business of 
Cunningham & Dixon, which was that of partners in mer- 
chandizing; also, that Cunningham, after the purchase, had 
offered, under his own name, and paid a reward for the slave 
when he ran away and was retaken; and that the advertise- 
ment in the paper for the runaway slave, was in the name of 
Cunningham only. This testimony was rejected by the court, 
and defendant excepted. 

Defendant also offered to prove by one Watson, that he 
was a negro trader, and well acquainted with the value of 
negroes, and that in the spring of 1848, the slave, Butler, 
was not worth, in Talladega, more than $400; and further to 
prove, in connection with the foregoing, that any diminution 
in value from the increase in the age of Butler since 18465, 
was more than overcome by the existing advance in the price 
of negroes; but witness never saw Butler until 1848. This 
evidence the court rejected, and defendant excepted. 

The foregoing was the substance of the evidence on both 


sides. 
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Tbe court charged the jury: 

That the purchase of the negro by Cunningham, one of 
the firm of C. & D., was not within the scope of their part- 
nership as merchants, and would not bind Dixon, unless it 
was proved, that Dixon knew of and assented to it at the 
time, or afterwards, and before suit brought, ratified it, with a 
knowledge of all the facts, as a co-partnership transaction ; 
and that unless the proof established one or the other of these 
cases, they must find for the defendant. 

Further: that if the price at which plaintiff sold said slave 
Butler, was $425, and if it was not proved that the value of 
the slave at the time of the sale was greater than that sum, 
they must find for the defendant. 

To these charges there was no exception from either 
party. 

The counsel for defendant requested the court to charge: 

1. That if the jury believed from the evidence, that Cun- 
ningham intended, at the time he made the contract with the 
plaintiff, to carry the slave out of the State, but was pre- 
vented from doing so for a time, and afterwards omitted to 
do so, then the plaintiff cannot recover under the three first 
counts of his declaration. 

2. That to bind Dixon, it is necessary for plaintiff to show, 
that the contract which was made with Cunningham was 
made with him asa member of the firm of Cunningham & 
Dixon. 

3. That as to the fact whether the slave was bought by 
Cunningham individually, or as a member of the firm of 
Cunningham & Dixon, the bill of sale is conclusive. 

These several charges were all refused by the court, and 
defendant excepted to the refusals severally. 

The several exceptions taken by plaintiff in error, as above 


set forth, are assigned for error. 


WoopwarbD, for plaintiff in error: 

The three first counts against Cunningham & Dixon, or 
Dixon, as survivor, and the corresponding counts against 
Dixon individually, under the agreement, show a breach of 
an express contract. Case will not lie for such a breach; if 
so, the distinction between case and assumpsit must be abol- 
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ished. If such a breach is committed, and consequential 
damage ensue, case will lie; but there is no consequential 
damage resulting from this breach. But, confessing that the 
line between those cases in which case is the appropriate 
action, and those in which assumpsit is, is by no means well 
defined, I refer to 7 Ala. 187; 18 ib. 467. 

The proof of the witness, Archibald Barclay, was clearly 
showing another consideration than that expressed in the bill 
of sale; this cannot be done. Chitty on Contracts 27, note; 
1 John. 189; 16 Ala. 94. This proof tends unquestionably 
to prove, that the undertaking to take the negro out of the 
State was a part of the consideration, and different from that 
shown in the written terms of the contract, and, according to 
the above authorities, was inadmissible. 

The proof of the same witness, that the signature to the 
note was in the firm name, was not only erroneous as proof 
of the contents of a writing, but it was illegal, because it was 
allowing the acts and declarations of Cunningham to show 
that Dixon was his co-partner in the transaction. One part- 
ner is not competent to prove another is his co-partner. The 
transaction was not within the scope of their mercantile busi- 
ness, and to make Dixon co-partner, every circumstance was 
necessary which would be necessary to make a new co-part- 
nership. No case can be found where one is allowed to 
prove another is a partner. If other proof of partnership is 
made, then one partner may prove other facts; but the proof 
of partnership is a fact in which a partner always has a direct 
interest, and he cannot prove it. The proof here admitted, 
is nothing more nor less than Cunningham’s declaration, that 
Dixon was his partner. Aston v. Jemison, 17 Ala. 61; 
ib. 635. 

Cunningham’s declarations about the time he made the 
trade, were the best means of ascertaining whether he in- 
tended the negro to be co-partnership property, and ought to 
have been admitted as a part of ves geste. 17 Ala. 109; ib. 
540; ib. 664. 

The advertising and reward for the negro when run away, 
by Cunningham in his own name, ought to have been admit-. 
ted. It was a declaration of his individual right to the negro 


whilst in possession. 
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The testimony of Watson was competent, though not as 
satisfactory as if he had spoken of the precise time of the 
purchase. 

The first charge asked ought to have been given, if the 
old rule, that allegata and probata must correspond, is not to 
be expunged from the books. 

The three first counts are for deceit and fraud, all charging 
that defendant, at the time of the contract, fraudulently in- 
tended not to take the negro out of the State. Can this alle- 
gation be sustained by proof only of a simple breach of 
promise, resulting from subsequent accidental circumstances, 
such as the running off of the negro when Cunningham was 
about to leave with him for Texas. If it cannot, then the 
charge, that if Cunningham intended at the time of the con- 
tract to carry the negro off, but was prevented, the plaintiff 
could not recover on the first three counts, should have been 
given. To recover under these counts, it was necessary to 
show there was an intention at the time of the contract to 
defraud. 18 Ala. 290, is clear to this point. 

The second charge contains this principle: that at the time 
of the contract, Cunningham must have intended it as a co- 
partnership transaction, and that Barclay dealt with him as a 
co-partner. If Cunningham at the time made it as an individ- 
ual transaction, no agreement afterwards between Cunning- 
ham and Dixon, by which the negro become partnership 
property, would give Barclay any right of action against 
Dixon, as co-partner or otherwise. There would be no privi- 
ty between him and Barclay, unless it was intended asa 
partnership contract; unless it was such, even subsequent 
ratification would not make it such. The term ratification 
imports the doing of something for another; and if the con- 
tract was not made for Dixon as well as Cunningham, he 
could not ratify, but could only be let into the contract by 
Cunningham, and with that Barclay would have nothing 
to do. 


Ricke & MorGAN, contra: 

1. Counts in case may be joined with counts in trover. 
Trover itself is an action on the case. 
¥. The first three counts are counts in case, and show that 
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by the deceit and fraud of the firm of Cunningham & Dixon, 
of which Dixon was a member, they procured a slave from 
Barclay at much less than his value, and falsely and fraudu- 
lently asserted, and promised, and agreed to remove said slave 
out of this State, which they have never done and never in- 
tended to do. ‘nese counts contain more than was necessary, 
but are clearly good. Morgan v. Patrick, 7 Ala. 185; Mun- 
roe vy. Pritchett, 16 ib.; Myers v. Gilbert, 18 ib. 467. 

3. In an action on the case for fraud or deceit, in the pur- 
chase of property, either real or personal, parol evidence is 
admissible to show the fraud, although there is a bill of sale 
or other writing. The parol evidence in this case was clearly 
admissible. Hildebrand v. Fogle, 20 Ohio Rep. 147; 16 
Wend. 460; 20 Pick. 237; 16 Conn. 383. 

4. There was no error in overruling “defendant’s objec- 
tion to proof by the witness of the contract, and of what was 
done and said by the parties at the time the contract was 
made.” The objection was to this evidence asa whole. As 
part of it was clearly admissible, the court was authorized to 
overrule the objection in toto. 

5. The witness, A. R. Barclay, ‘‘swore that the defendant 
(Dixon,) was one of the firm of Cunningham & Dixon,” at 
the time of the contract; that Cunningham was the member 
of that firm who made the contract for the slave; that Cun- 
ningham paid part of the price in cash, and gave note for 
the balance; that “defendant, (Dixon,) after the death of 
Cunningham, agreed with witness to take the note given by 
Cunningham for the balance of the price of the negro, in 
payment for rent of some land which witness (he being the 
son of plaintiff below,) had rented from defendant, as admin- 
istrator of one Morrison; and also, after the death of Cun- 
ningham, witness heard, according to his best recollection, 
defendant, (Dixon,) say he had an interest in the negro.” 
The payment of the note being thus proved by this witness, 
and also Dixon’s admission that he “had an interest in the 
negro,” there was no error in allowing the same witness to 
state how the note given for the balance of the price of the 
negro was signed, “in connection with other proof showing 
that the purchase of the negro was a partnership transaction, 
made by Cunningham with the knowledge of Dixon at the 
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time of all the facts, or ratified by Dixon with full knowledge 
of all the facts. Bowers v. Johnson, 10 Smedes & Mar- 
shall 169. 

The objection was made to the evidence, as to how the 
note was signed, when offered by itself. No ground of ob- 
jection was stated, and therefore the objection might well be 
disregarded. But after the objection was made, and before 
it was decided, the defendant in error offered it in connection 
with other evidence. No objection was made to this new 
offer, and although the first objection was overruled, there 
was no error. 

6. There was‘no error in rejecting the offer of plaintiff in 
error to prove by his witness, “that Cunningham, before he 
made the trade for the negro, consulted with said witness 
about the trade, and told him what he was about to buy him 
for, and that the object declared before the sale and after the 
sale, was one wholly disconnected with the co-partnership 
business, and related exclusively to Cunningham’s individual 
interest.” This offer is one embracing the declarations of C.; 
his motive or object; the conclusions of the witness as to 
what was the firm business, and what not, &. This evi- 
dence was offered as a whole. Part of it being clearly ille- 
gal and irrelevant, there was no error in excluding the whole. 

The two exceptions next following the preceding one, re- 
late to offers to prove Cunningham’s declarations and acts 
some time after the sale, which were both illegal and totally 
irrelevant. Neither Cunningham nor his partner can thus 
make evidence for themselves. 

The proof showed that the negro was sold by the defend- 
ant in error, on the 21st November, 1845. That was the date 
of the sale and the fraud. The plaintiff in error offered S. 
D. Watson as a witness, who “never saw the negro until 
1848,” three years after the sale, and offered to prove by him 
that, “in the spring of 1848, the negro Butler was not worth, 
in Talladega, more than $400.” This proof was offered in 
connection with proof that “negroes(but not the negro But- 
ler,) had advanced since the purchase of Butler by Cunning- 
ham, and that such advance in price was fully equal to any 
deterioration in the value of Butler by reason of the increase 


of his age.” 
25 
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This proof was properly excluded for several reasons: The 
value of Butler in 1848, was not a material question. Watson 
had never seen him until 1848, three years after the sale, and 
his arguments or inferences or conclusions as to deteriora: 
tion from age, could not be legal proof. It would have been 
illegal to have allowed the proof, that Butler was not worth, 
in the spring of 1848, more than $400, “in Talladega.” 
The defendant in error sold him in 1845, for less than his 
value at that time, trusting to the assurance and assertions of 
the buyers, that he should be sent out of the State; and it is 
not to be tolerated, that those who, by this deceitful assurance 
and assertion, procured the slave at less than his value in 
1845, to keep him in Talladega, where his bad qualities and 
his flight had become well known, and by their own wrong, 
thus to diminish the redress for their own fraud. The evi- 
dence was illegal and improper for other reasons. 

Each of the charges asked was properly refused. 

The affirmative charges given by the court and not except- 
ed to, as set forth in the bill of exceptions, laid down the 
law more favorably for the plaintiff in error than he was en- 
titled to, upon the matters alluded to in his second and fourth 
prayer for instructions. 


PHELAN, J.—The first three counts in the declaration 
were counts in case, and not in assumpsit, as has been argu- 
ed by the plaintiff in error. Although in these counts the 
plaintiff sets forth a contract between himself and the de- 
fendant, this was only as matter of inducement, opening the 
way to the statement of the gravamen of his action, which is 
the fraud and deceit alleged to have been practiced upon him 
by the defendant, at the time the contract set out was made, 
and which consists in the secret and fraudulent purpose he 
then entertained, as it is alleged, of violating that stipulation 
of the contract which related to the removal of the slave 
from the State. Barney v. Dewey, 13 John. 224; 8 Gill & 
John. 421. 

That case and trover may be joined is clear law, and there 
was, therefore, no misjoinder. The counts themselves sepa- 
rately show a substantial cause of action, in the nature of an 
action on the case for deceit and fraud, and are not demurra- 
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ble. The demurrers to each count, and also to the entire de- 
claration, were therefore properly overruled. 

The objection of Dixon to parol proof by the plaintiff of 
such a contract as that set forth in his declaration, after the 
production of the bill of sale from the plaintiff to Cunning- 
ham, given on the purchase of the slave Butler, was properly 
overruled, and such testimony correctly admitted. 

Plaintiff was authorized by the nature of his case, to show, 
by parol proof, a contract between the parties different from 
that shown by the bill of sale. He was not proceeding upon 
the contract which is set out in his declaration, and which 
differs from that shown by the bill of sale, but he was en- 
deavoring to show, that the defendant had perpetrated a 
fraud upon him. The fraud and deceit of the defendant in 
making with the plaintiff a contract, which, at the time he 
made it, he did not intend to keep, is the gist of the plain- 
tiff’s action; and the very fact which the exhibition of the 
bill of sale establishes, namely, a material difference between 
the contract as contained in it, and the contract as alleged in 
the declaration, and proved by the witness, is a circumstance 
which the plaintiff might well urge, in connection with 
others, to prove the fraud and deceit of which he complains. 
The parol proof was, then, properly admitted, although it 
contradicted the bill of sale ever so directly. The well set- 
tled doctrine, that you shall not introduce parol evidence to 
vary, contradict or explain a written instrument, does not 
apply to the case. Cozzins v. Whitaker, 3 S. & Port. 322. 

The subject under review naturally leads next to the con- 
sideration of the charges of the court. From the nature of 
the charges given to which no exception was taken, as well 
as from some of the charges which were asked by defendant 
and refused, it is apparent that the nature of the plaintiff’s 
action, and the true question at issue between the parties, 
was to some extent overlooked in the trial below. The 

‘charges given, and part of those which were requested by 
the defendant, are evidently predicated upon the idea that 
the action is one founded on a contract entered into between 
the parties respecting the slave Butler and his removal from 
the State, and seeking a recovery for the breach of that con- 
tract. But this is not the case. On the contrary, plaintiff’s 
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action is predicated, not upon a contract at all, but upon an 
alleged act of fraud and deceit which makes the contract, or 
rather the apparent contract with which it stands connected, 
totally void; a nullity. 

Upon what principle is Barclay allowed to offer parol proof 
of a contract which directly conflicts with a written instru- 
ment made at the same time, between the same parties, and 
relating to the same subject matter? Simply for the reason, 
that, from the very frame and nature of. his action, it is his 
object to show, and he has taken upon him the onus to show, 
that such written instrument is tainted by fraud in its incep- 
tion, and, therefore, of no validity as against the party in- 
tended to be defrauded. If the plaintiff had proceeded upon 
the contract as valid and subsisting, he would have been 
estopped by his bill of sale from setting up any verbal con- 
tract made at the same time which would conflict with it. 
The general doctrine to this extent is too well settled to need 
argument. It is, therefore, only by repudiating the contract, 
as one invalid for fraud, that he has been allowed to do this. 

It is manifest, then, that the plaintiff rests his right to re- 
cover damages in this action upon his ability to show a case 
of fraud and deceit, which shall render the contract into 
which he entered with the defendant nugatory, and which 
thus leaves him free to proceed for the tort—the injury, 
which he suffered in being seduced into a contract which the 
defendant, at the very time he made it, did not intend to keep 
on his part. 

Assuming the correctness of these views, it follows that, if 
Cunningham, at the time he made the purchase, intended 
bona fide to carry the slave out of the State, the very ground 
of the plaintiff’s action, as contained in the three first counts 
of the declaration, namely, that the defendant at that time, 
mala fide, deceitfully and fraudulently intended not to do so, 
is taken from him. 

Indeed, upon sifting the question to the bottom, it will be 
found, that the right of the plaintiff to recover in this action, 
not only on the first three counts, but on the entire declara- 
tion, the counts in trover included, must always depend upon 
his ability to show to the satisfaction of a jury these two 
things: first, that Cunningham, at the time he purchased the 
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slave Butler of Barclay, agreed with Barclay to take him 
out of the State, and that he did not intend to keep this 
agreement when he made it; and, in the second place, that 
Dixon knew of this fraudulent intention on the part of Cun- 
ningham, and was a party to the agreement he made with 
Barclay beforehand; or else, that he subsequently, and with 
a knowledge of all the facts, availed himself, as a member of 
the firm of Cunningham & Dixon, of the interest in the slave 
thus acquired by Cunningham. 

One of the charges requested by the defendant was in these 
words: “That if the jury believe from the evidence, that 
Cunningham intended, at the time he made the contract with 
the plaintiff, to carry the slave out of the State, but was pre- 
vented from doing so for a time, and afterwards omitted to 
do so, then the plaintiff cannot recover under the three first 
counts of his declaration ;” which the court refused. 

The leading proposition of this charge was in accordance 
with the views we have expressed, but taken as a whole, the 
charge is defective in distinctness and clearness. What is 
meant precisely, is open to construction and difference of 
opinion, and for this reason the court had a right to refuse it. 
The jury may or may not have gathered from such a charge, 
that the omission or refusal of Cunningham to perform his 
agreement, to carry the slave out of the State, was prima 
facie evidence that he did not intend to keep the agreement 
when he made it; and it is proper that the charge should 
distinctly contain that feature to cover the merits of the 
question. 

The proof by plaintiff of the manner in which the note 
given by Cunningham to Barclay, and which was passed by 
the witness to Dixon in payment of a debt due from him to 
the latter, was signed, without the production of the note 
itself, was entirely competent. See, on this subject, the case 
of Graham v. Lockhart, 8 Ala. 9. 

The proof offered by defendant about Cunningham’s con- 
sultation with a third person before he purchased the slave 
Butler, and what he said to third persons before and after 
was his object in purchasing, and proof of his offering a re- 
ward in his own name, and paying it, to show that the pur- 
chase was on Cunningham’s individual account, and not on 
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account of the firm of Cunningham & Dixon, was all proper- 
ly rejected. So far as the plaintiff was concerned, these acts 
and declarations of Cunningham were either res inéer alios acta, 
or the mere declarations of a party in his own behalf. 

The rejection of the proof as to the value of Butler, which 
the defendant offered to make by the witness Watson, can- 
not, however, be supported. That the testimony was weak 
and unsatisfactory is true; but it cannot be held to be wholly 
irrelevant. Watson was shown to be a dealer in slaves, and 
therefore a better judge of the value of that property than 
ordinary men; and it will not do to hold that what such a 
witness testifies as to the value of a certain slave in the fall 
of 1845, because he never saw him until the spring of 1848, 


is to be wholly excluded. 
For this error, the judgment below is reversed, and the 


cause remanded. 


NAVE, Survivine Partner, &c. vs. BERRY ev At. 


1. When the contract of lease is silent, the law implies an obligation on the part 
of the lessee to use the property in a proper and tenant-like manner, without 
exposing the buildings to ruin or waste by acts of omission or commission, 
and not to put them to a use or employment materially different frora that in 
which they are usually employed. 

. The lessees have, by implication, the right to put the premises to such use and 
employment as they please, not materially different from that in which they 
are usually employed, to which they are adapted, and for which they were 
constructed ; they have also the common law right to assign or transfer their 
interest to a third person, to put him in possession of the property, and to 
elothe him with all their rights and privileges under the contract, and this 
right can only be restrained by express stipulation. 

3. A stipulation in a lease “ to repair and deliver up” binds the lessee to rebuild, 
in case of loss by fire during the term; but a stipulation “to deliver up” 
simply imposes an obligation against holding over. 

4. In the construction of written contracts which are in themselves perfect, all 
incidents or legal implications form part and parcel of the contract, as if ac- 
tually incorporated therein. 

5. A count in assumpsit on a lease, not under seal, which avers the performance 
by the plaintiff of his part of the agreement, and the non-payment of the 
rent by the defendant, and then alleges that the buildings were destroyed by 
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fire, and in consequence thereof were not delivered up, but were wholly lost, 
is not demurrable, either for duplicity, or for misjoinder of breaches; the non- 
payment of the money is the only breach alleged, and the other allegations 
are mere surplusage. 

6. Where a contract contains several stipulations, the pleader may assign in each 
count as many breaches as he pleases, and each breach must be upon a dis- 
tinct stipulation ; but he cannot assign in one count two breaches of the same 
stipulation. 

7. When the lease contains no express stipulation against the lessee’s right to as” 
sign his term, parol proof is not admissible to show that the premises were 
to be used and occupied by the lessee himself. 

8. When a house is leased which was built for a hotel, and the lease contains no 
stipulation as to the employments which shall be carried on in it, the lessee 
may use it as a seminary for young ladies ; or he may underlet it to another, 
to be used for that purpose. 


Error to the Circuit Court of Perry. 
Tried before the Hon. Gro. D. SHORTRIDGE. 


This was an action of assumpsit, brought by the plaintiff 
in error against the defendants in error, in order to recover a 
certain amount of rent alleged to be due on a contract of 
lease, and also for damages occasioned by the burning, during 
the term, of the buildings and improvements on the lot and 
premises let. 

The contract on which the suit is brought is as follows, to- 
wit: “By the first day of January next, we, or either of us, 
promise to pay Jesse B. Nave, surviving partner of Nave & 
Sloan, or bearer, two hundred and forty-seven dollars and fif- 
ty cents, for the rent of the old tavern, known as the “ Plan- 
ters’ Hotel,” in the town of Marion, for the year eighteen 
hundred and fifty; and the said house, with the lots and ap- 
purtenances thereunto attached, to be delivered up on the Ist 
day of January, 1851. We also promise and agree to pay 
the taxes on the same, for value received, January Ist, 1850. 

A. BERRY, 
P. B. Lawson, 
J. M. Stonx.” 

The plaintiff declared in four special counts, to which were 
added the money counts. The first count sets out the writ- 
ten contract, of which the above is a copy, calling it a prom- 
issory note, and alleging a breach in the non-payment of the . 
money. The count then goes on t» allege that Berry, one of 
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the defendants, went into possession of the premises, in pur- 
suance of the contract, and that on the 10th day of April, 
1850, the buildings were consumed by fire; and that defend- 
ants, in consequence of said destruction, had failed to deliver 
up the house and appurtenances to the plaintiff; by means 
whereof, the house and appurtenances were wholly lost to the 
plaintiff. He avers that the house and buildings were worth 
two thousand dollars, and the defendants, in consideration 
thereof, promised to pay, &c. 

The second count sets out the above described written 
contract, calling it a note or instrument in writing, and fur- 
ther alleges that the defendants then and there undertook and 
promised that they would use the premises in a tenant-like 
and proper manner during the term; that Berry, one of the 
defendants, with the consent of the other defendants, took pos- 
session of the said house and premises, and then and there 
promised and agreed with the plaintiff that he, the said Berry, 
himself should occupy the said premises for the said term ; 
but the said Berry, with the consent of the other defendants, 
and without the consent of the plaintiff, underlet or assigned 
the lease of the said premises to one Graham, for the purpose 
of keeping therein a ladies’ school or seminary; that said 
Graham went into the possession of the house, with his school, 
consisting of some thirty or forty boarders and eight or ten 
teachers; that the said house and appurtenances, on the 10th 
of April, 1850, were destroyed by fire, so that they were 
wholly lost to the plaintiff; with the further averment, that 
the defendants behaved in regard to the premises in an un- 
tenant-like and improper manner; that said buildings were 
worth two thousand dollars, and defendants promised to 
pay, &c. 

The third count sets out the written agreement of lease, 
calling it ‘“‘a certain other instrument in writing,” and defi- 
ning it to be a contract of lease, avers that said defendants 
agreed that the said Berry should himself occupy the prem- 
ises; that he took possession thereof; that after the said Berry 
had so taken possession, he violated his agreement, re-let and 
surrendered the premises to the said Graham, the principal 
of the Marion Female Seminary; that the latter took posses- 
sion thereof; that in consequence of the number of his schol- 
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ars, he caused to be occupied two rooms that were not occu- 
pied while Berry was in the house, and which he, Berry, 
would not have occupied; that on the 10th of April, 1850, 
the house and appurtenances were consumed by fire; that the 
fire originated in one of the above mentioned rooms, and was 
caused by the carelessness of the said Graham and his pupils; 
that the buildings were worth two thousand dollars, and were 
wholly lost to the plaintiff; and that defendants promised to 
pay, &c. 

The fourth count is upon the agreement, and sets it out 
literally ; avers that the premises were delivered to the said 
Berry in pursuance of the contract; that the premises were 
on the 10th of April, 1850, consumed by fire, so that they 
could not be re-delivered at the expiration of the term, and 
were lost to the plaintiff; that said buildings were worth two 
thousand dollars; by means whereof the defendants became 
liable, &c. 

There was a demurrer to each of these counts separately. 
The demurrer was sustained to the first, second and fourth 
counts, and overruled as to the third. On this there was 
issue, as well as upon the common counts. 

On the trial, a bill of exceptions was allowed, by which it 
appears that the plaintiff, in order to sustain his case, offered 
in evidence the written instrument above mentioned; that 
Berry went into the possession of the premises about the 1st 
of January, 1850, and there remained until about the 1st of 
March following, when he surrendered said premises to Alex. 
Graham, who had the charge of a school in the town of Mar- 
ion, known as the “ Marion Female Seminary,” consisting of 
forty-five or fifty young ladies, and six or eight teachers, 
who boarded and slept in the same house, besides some thirty 
or forty day scholars; that said Graham took possession of 
the said house and premises, and moved his school therein; 
that they occupied the house and premises until the 10th of 
April following, when the same were destroyed by fire; that 
the house was built for a hotel or private dwelling, and was 
not constructed after the plan of buildings for large semina- 
ries or schools. There were about seventeen rooms in the 
main building. The fire originated in a shed room, the chim- 
ney of which smoked badly in consequence of the chimney 
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being very low—not rising more than about ten or twelve 
inches above the roof of the shed. There was also a hole in 
it, from the flue to the inside of the room, a short distance 
below the ceiling. Plaintiff also offered evidence tending to 
show that said house and premises, when used as a hotel, had 
rented for about three hundred dollars per annum, and that 
the buildings destroyed were worth from eight to ten hun- 
dred dollars. 

In the progress of the cause, the plaintiff offered to show 
by parol that said building and appurtenances were rented to 
said defendants, to be occupied by said defendant, Berry, du- 
ring the year 1850, as a private residence, but defendant ob- 
jected to the admission of this evidence; the court sustained 
the objection, and the plaintiff excepted. 

The defendant then proved, that said Graham and his 
scholars were very diligent and careful in guarding against 
fire, while they occupied the said premises ; that the building 
was ol, dilapidated and liable to take fire; that a fire had 
broken out in said building before said Graham got posses- 
sion, and had been suppressed; that the chimney in the 
school room, near which the fire commenced, which destroyed 
the said houses, was ill-constructed ; that one witness had no- 
ticed, several times, smoke issuing through the crevices there- 
of, near the top; and that said room, where the fire com- 
menced, was occupied at the time of the said fire, by two 
young ladies, who were very prudent and careful. They 
further proved that, in the opinion of some witnesses, who 
had visited the room, the chimney in this room was safe, 
and that there was a pipe running up through the flue of said 
chimney. It was also proved, that there was but little fire 
in the fire-place of said shed room on the morning said build- 
ings were consumed, It was in proof that, while Berry was 
in the possession of the house, some of the rooms thereof 
were occupied by a painter, and others of them by a shoe- 
maker; and that said painter used the same shed room to 
cook in. 

On this evidence, the court charged the jury: 

1. That, although the house and appurtenances mentioned 
in the instrument of writing sued on, were destroyed by fire 
about the 10th of April, 1850, the defendants were not liable 
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for the same under the contract shown in said instrument, 
unless there was proof of negligence in the defendants or 
said Graham ; 

2. That said defendants, under said contract so sued on, 
had a right to underlet said premises to said Graham, to be 
occupied by him and his school, and that said defendants 
would not be liable for the value of said house and appurte- 
nances which were destroyed by fire, if the jury should be- 
lieve that said Graham used due and proper care and dili- 
gence in guarding against accidents by fire. 

To these charges the plaintiff excepted, and then requested 
the court to charge the jury as follows: 

1. That, if they believed that said lot, house and appurte- 
nances, were rented by defendants to be occupied as a private 
residence by one of said defendants, and that defendants rent- 
ed or surrendered up said premises to be occupied by said 
Graham and his school, and that in consequence of said Gra- 
ham and his school occupying said premises with his school, 
the room in which the fire originated was occupied, and that 
there was no evidence to show that plaintiff had in any way 
assented thereto, then the defendants would be liable to the 
plaintiff for the value of the house and appurtenances so de- 
stroyed by fire. 

2. That, if the jury believed that defendants had rented 
said premises from said plaintiff, to be occupied by said Ber- 
ry, either as a hotel or private residence, and that said Plan- 
ters’ Hotel and appurtenances on said lot were constructed 
for a hotel or private residence, and that defendants had after- 
wards rented out or surrendered up the same, to be occupied 
by said Graham and his said school, and that in consequence 
thereof, notwithstanding said Graham may have used extra- 
ordinary care and diligence, the same were destroyed by fire, 
then the plaintiff would be entitled to recover in this suit 
the value of the houses destroyed by fire. 

3. That, if the jury believed that defendants had rented 
said premises from said plaintiff, to be occupied by some one 
of said defendants, and that defendants had surrendered up 
the same to be occupied by said Graham and his school, and 
that in consequence thereof the said house and appurtenances 
were destroyed by fire, then the plaintiff could recover the 
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value of the buildings consumed, although there was no neg- 
ligence proved ; which three several charges the court refused 
to give, to which plaintiff excepted. 

The errors assigned are, the ruling of the court on the de- 
murrers to the first, second and fourth counts of the declara- 
tion, and the matters found in the bill of exceptions. 


I. W. Garrort, for plaintiff in error: 


1. The court erred in sustaining the demurrer to the first 
count in the declaration, in which the instrument sued on is 
set out and two breaches assigned; one on each of' the stipu- 
lations in the bond, to-wit: the non-payment of the money, 
and the failure to deliver the house, and a promise to pay for 
said house on January 1, 1851. However correct the court 
might be in determining that the note sued on did not make 
the defendants responsible for failing to deliver the house, the 
count is certainly good so far as the non-payment of the mon- 
ey is concerned. 

2. The second count is based on the promise to deliver the 
house, &c., and charges that defendants ‘“ promised and agreed 
with said plaintiff, that said Berry should possess, occupy 
and enjoy the said premises,” and that, although said premi- 
ses were so leased, that said defendants violated this their 
contract, and consented and agreed that Mr. Graham and his 
school should take possession and use the same, and that 
Berry should leave it; all of which was done without assent 
of plaintiff. The demurrer to this count should have been 
overruled, because it shows a good right of action. If the 
lot was leased to be occupied by Berry and defendants, then 
leased to Graham, this was a violation of the contract and 
defendants are responsible for the consequences. 

3. The evidence offered to show that the contract was, that 
Berry should use the hotel as a private residence, was proper, 
and the court erred in its rejection. This did not add to, or 
vary the effect of the note, but was an independent stipula- 
tion as to which the note was silent. McCreary v. McCreary, 
5 Gill. & John. 147, 156-7-8 ; Cowen & Hill’s Notes, 1473-4; 
West & West v. Kelly, 19 Ala. 3538. 

4, The defendants expressly and clearly stipulate that they 
will deliver up the house with the lots and appurtenances, on 
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the 1st day of January, 1851. There is no mistaking of -the 
meaning, and there is no room for speculation as to the inten- 
tion of the defendants. Their promise to deliver the house 
is as explicit and unquestionable as if they had promised to 
deliver a thousand bushels of corn, a horse, or any other 
thing, at the same time and place. The defendants, therefore, 
have to respond in damages for a breach of their covenant, 
although that breach was occasioned by a destruction by fire. 
Chitty on Contracts, 734-5, late edition; Story on Contracts, 
§975; Fowler v. Botts, 4 Mass. 63; Philips v. Stevens, 16 
Mass. 288; Walton v. Waterhouse, 3 Sanders’ Rep., top p. 
779, note 2; Bullock 7. Dommitt, 6 D. & E., top p..804; Mor- 
row v. Campbell, 7 P. 41; Reed v. Edwards, 7 P. 508, 512; 
Ross v. Overton, 3 Call, marg. p. 309; Pym v. Blackburn, 
3 Vesey, Jr., 34; Shubrick v. Salmon, 3 Burr. 1637. 

5. The court erred in its refusals to charge as asked. For, 
if the jury believed that the premises were rented to defen- 
dants, to be occupied by Berry, then it was a violation of the 
contract for defendants (Berry included) to underlet to Gra- 
ham and give up possession to him. A man might well lease 
a house to be occupied by one tenant, who would not consent, 
that his house should be converted into a public school, 
and be used as such. This principle is sustained by the fol- 
lowing authorities: Hooks v. Smith, 18 Ala. 338, and author- 
ities cited in brief for defendant in error, especially Spencer 
v. Pilcher, 8 Leigh 565; case in 8d Humphreys, where a ne- 
gro was hired generally, and was put to blasting rock and 
injured, decides that the party so permitting him to be used 
is liable in damages. 

The charges asked are not abstract, because sufficient facts 
are shown in the bill of exceptions to sustain them, viz: the 
construction of the house, the amount of rent which defen- 
dants were to pay, the purposes for which the house had been 
used, &c., &c. It was the province of the jury, and not of the 
court, to draw the proper inference from these facts. 


W. M. Murpuy, contra: 

Nothing is urged against the propriety of the action of he 
court in sustaining the demurrer to the counts in the declar- 
ation, except as to the first, and it is bad because it contains 
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two breaches. It is also an attempt to declare for the burn- 
ing of the house. 

2. The tenant had a right to underlet, and there was no 
covenant to re-build; and consequently no liability for the 
destruction of the house. Maggort v. Hansbarger, 8 Leigh 
582; Warner vy. Hitchins & Leonard, 5 Barbour’s S. C. R. of 
New York, p. 666. These authorities are full to the point 
for defendant. See also, Wilkinson v. Mosely, 18 Ala. 288. 

The note contained the full stipulations of the parties, and 
the terms cannot be varied or added to without infringing 
the rule inhibiting parol proof when the contract is in wri- 
ting. Walker v. Clay & Clay, at present term; Graham v. 
Tankersley, 8 Ala 247; Hooks v. Smith, 18 Ala. 342. The 
rule is, when the writing does not profess to set out the whole 
contract, then parol evidence may be received, but then not 
to change the legal effect of the written contract; when it 
shows a complete and full contract, parol evidence cannot be 
received to add to or explain the paper. | 

The charges requested must have been free of error, and 
it is insisted that they are not. 

Again, they were abstract. The proof did not conduce to 
raise the case, upon which the charges were sought to be 
predicated. 


GIBBONS, J.—Tise first duty imposed upon this court, in 
order to a decision of the various questions presented by the 
record, is, the interpretation of this written contract. So far 
as its stipulations upon its face are concerned, there is-lttle 
difficulty. The contrac: is one of lease, not executory in its 
nature, but executed. ‘I'he lessor, by its express stipulations, 
has the right to have the money named in the writing as rent 
paid at the time it is to become due, certain taxes named paid 
by the lessees, and at the’close of the term to have the prem- 
ises restored to him. On the part of the lessees, there is no 
right expressly stipulated; these are all left entirely to the 
implications of law. On the part of the lessor, in addition 

the express stipulations in his favor, the law implies his 

ht to have the property used in a proper and tenant-like 
manner, without exposing the buildings to ruin or waste, by 
acts of omission or of commission; and also, that the premi- 
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ses should not be put to a use or employment materially dif- 
ferent from that in which they are usually employed. To 
the extent of these implied rights on the part of the lessor, 
the law implies also a corresponding obligation on the part of 
the lessees. 

The lessees have, by implication, the right to possess and 
enjoy the property during the term specified, and to put it to 
such use and employment as they please, not materially dif- 
ferent from that in which it is usually employed, to which it 
is adapted, and for which it was constructed. They have the 
further right to assign or transfer their interests to a third 
party, to put him in possession of the property, and to clothe 
him with all the rights and privileges which they possess un- 
der the contract. This right of assignment on the part of 
the lessee is a common law right, and can only be restrained 
by express stipulation. 4 Kent Com. 96. ° 

On the face of the contract, there is the express obligation 
on the part of the lessees to deliver up “the house, with the 
lots and appurtenances thereunto attached,” at the expiration 
of the term. There is no obligation to repair, but simply 
‘to deliver up;” meaning to surrender back to the lessor. 
The decisions upon this subject make a distinction between 
an obligation “ to repair and deliver up,” and one simply “to 
deliver up.” Whilst the former binds the obligor to re-build 
in case of loss by fire during the term, (Phillips v. Stevens, 
16 Mass. 238,) the latter is construed to mean simply an obli- 
gation against holding over; and if the buildings are burned 
or destroyed during the term, without the fault of the lessee, 
he is not bound to re-build, or to pay for the improvements 
so destroyed. Maggort v. Hansbarger, 8 Leigh 532; War- 
ner v. Hitchins & Leonard, 5 Barbour 666. This distinction 
we adopt. 

In the construction of written contracts, with a view to 
. test the competency of parol evidence, offered for the pur- 
pose of showing the whole contract, or some part of it not 
contained in the writing, we deem it necessary to say, that an 
incident to a contract forms part and parcel of it. If the 
contract, by its construction and legal effect, invests a party 
with a right, it is the same as if the right had been expressly 
stipulated in the instrument; as, for instance, if A. buys of 
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B. a bale of goods by sample, at a given price, and the con- 
tract in those words is reduced to writing, and signed by the 
parties ; it is an incident to this contract, that the bulk of the 
bale shall correspond with the sample, and if it does not, the 
law implies an obligation on the part of B. to pay A. such 
damages as he may sustain by reason of any defect in the 
quality of the goods as compared with the sample; and the 
contract between A. and B. has to be construed precisely as 
if these incidents or implications had been incorporated in it. 
So, if one sells another any chattel, for a given sum, and the 
contract is reduced to writing, but nothing is said about war- 
ranty ; the Jaw implies a warranty on the part of the vendor, 
of his right to sell, and repels it, in the absence of fraud, as 
respects the quality of the thingsold. And if these incidents, 
or legal implications, were incorporated in the contract, it 
would still remain the same. 

Construing this contract in this manner, we have a key to 
the solution of nearly every question presented upon this 
record. 

The contract on its face is perfect. The lessor, in consid- 
eration of a certain sum of money, and certain things to be 
done, rents to the lessees certain premises described, for a 
certain specified term. No ingredient of the contract is 
wanting. It must be held then to be the actual contract be- 
tween the parties. 

Applying the principles that we have thus laid down, in 
the construction of this contract, and the rules of pleading to 
the demurrers to the first, second and fourth counts of the 
plaintiff’s declaration, it will readily be perceived that the 
court erred in sustaining them. In each of these counts, the 
plaintiff sets out the written instrument, alleges the perfor- 
mance of his part of the agreement, and the non-payment of 
the rent. In the first count, after alleging the non-payment 
of the rent, he alleges that the buildings were destroyed by 
fire on the 10th of April, 1850, and that, in consequence of 
such destruction, they were not re-delivered to him, but were 
wholly lost, and that they were worth two thousand dollars; 
and then adds a super se assumpsit. He alleges no careless- 
ness, or neglect or omission of duty, except that the buildings 
were not delivered. What, then, is the legal liability on the 
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face of this count? The non-payment of the rent, and noth- 
ing more. But conceding this, the count is not bad; because 
all that is found in it, after the allegation of the non-payment 
of the rent, must be regarded as surplusage. It is insisted, 
however, that there is a misjoinder of breaches, and that 
the count is bad for that reason. This objection is not well 
taken, because there is no breach at all alleged, except that 
of the non-payment of the rent. The allegations which fol- 
low this, show upon their face that there is no legal liability 
arising from them; at best, they can be regarded as nothing 
more than a statement of the plantiff’s misfortune. This, 
however, cannot vitiate the part of the count that is good. 
The rule in pleading, as we understand it, is, that where a 
contract contains several stipulations, the pleader may in each 
count assign as many breaches as he pleases; but each breach 
must be upon a distinct stipulation in the contract. On the 
other hand, he cannot assign two breaches in the same count, 
of one and the same stipulation, because that would be ob- 
jectionable for duplicity. 1 Chit. Pl. 336. In the count un- 
der consideration, if the plaintiff, in addition to the non-pay- 
ment of the rent, had shown another stipulation of the con- 
tract broken on the part of the defendants, as, for instance, 
the non-payment of the taxes, the count would still have been 
good. 

The same reasoning applies to the second and fourth counts, 
and, except as to one aspect of the second count, we do not 
deem it important to swell this opinion by commenting more 
particularly upon them. In the second count, after setting 
out and making profert of the writing, the pleader goes on 
to allege, that there was a stipulation between the plaintiff 
and defendants that the premises should be occupied by Berry, 
one of the defendants; and then further alleges a breach of 
this stipulation, in the assignment of the lease to Graham and 
putting him in possession. The written instrument set out 
contains no such stipulation, and we have already seen that 
this stipulation alleged is directly repugnant to one of the in- 
cidents to the written agreement, and is demurrable for that 
cause. But this part of the count may be demurrable, and 
yet the part which goes for the rent remain good. The pro- 
per mode of pleading to a count framed in this manner, is not 
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by demurrer to the whole count, but only to such portion of 
it-as is bad, and pleading to the balance. If two breaches 
are assigned on the same stipulation, then a demurre to the 
whole count would reach it. 

In the progress of the trial, as appears by the bill of ex- 
ceptions, the plaintiff offered to prove by parol evidence that 
the premises were rented to the defendants, to be occupied by 
the defendant, Berry, during the term. The defendants ob- 
jected to the competency of this evidence, and the objection 
prevailed. It is here insisted that this was competent proof, 
and that the court erred in excluding it. 

We have already stated, that in the construction of written 
contracts, perfect upon their face, for the purpose of ascer- 
taining whether it is consistent with the writing, its legal im- 
plications and incidents should be considered as written out 
and incorporated in it. If this were done in reference to the 
contract under consideration, there would then be found in it 
an express stipulation that the lessees might assign their term 
to. whomsoever they pleased, and that their assignee should 
have the same right to possess and enjoy that they themselves 
had. The proof offered by the plaintiff would come directly 
in conflict with this stipulation, and on well settled principles 
would be incompetent. There was no error, therefore, in its 
exclusion by the court. 

The first charge given to the jury by the court was, that 
although the buildings were burned down on the 10th of 
April, 1850, the defendants were not liable under the con- 
tract, unless: the jury were satisfied by the proof that there 
was negligence on the part of said defendants or said Graham. 
The second charge was, that defendants had the right to un- 
derlet to said Graham the said premises, to be occupied by 
him and his school; and if the jury believed that said Gra- 
ham used proper care and diligence in guarding against fire, 
said defendants were not liable. 

Both of these charges have been entirely covered by what 
we have already said, except in one point of view. Conced- 
ing the right of the defendants to underlet, had they the right 
to underlet to Graham for the purpose of keeping there a 
young ladies’ school or seminary? The lessees, under their 
contract, undoubtedly had the right to underlet to any 
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one for the same uses and purposes to which they themselves 
could have applied the premises. The question, then resolves 
itself into this: Had the defendants or the defendant, Berry, 
the right, under this contract, to have opened a young ladies’ 
school or seminary on the premises? From what we are 
bound to know judicially of a school, and from what know- 
ledge we derive from the proof in this cause, we cannot say 
that such an employment of the promises was not within the 
scope of the contract. If the buildings had been used for 
pyrotechnical experiments, or if they had been put to a use 
which necessarily accumulated upon them large quantities of 
highly inflammable substances, we might then hold, that their 
employment for such purposes was a breach of the coritract 
on the part of the defendants. But we see nothing in the 
nature of a school for young ladies that should have forbid- 
den the defendants, or either of them, from employing the 
premises in this manner; and if they could have thus em- 
ployed them, they could confer the same right by assignment 
upon another. There was no error, therefore, in these 
charges. 

The three charges asked by the plaintiff assume a fact as 
proved, when there was no evidence before the jury tending 
to prove it, and which, after having introduced his written 
instrument, it was incompetent for him to have proved by 
any parol evidence whatever. ‘These charges all start with 
the assumption, that the jury believe that the defendants 
stipulated that Berry, or some other one of them, was him- 
self to occupy the premises leased during the term. We 
have already shown that parol evidence tending to prove this 
fact was incompetent, and correctly excluded from the jury. 
The charges asked, then, were thus far abstract, and for that 
reason correctly refused. Even if parol evidence had been 
permitted to go to the jury tending to prove this fact, it would 
have been the duty of the court to refuse the charges, because 
it could not, and ought not, to have allowed at any stage of 
the cause, without the consent of the opposite party, that a 
written instrument should have been controlled or varied by 
parol proof. 

For the error that intervened in sustaining the demurrers 
to the first, second and fourth counts in the plaintiff’s declar- 
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ation, the judgment of the court below is reversed, and the 
cause remanded. 


SMITH’S EXECUTORS vs. WILEY. 


1. A court of probate in this State can confer no authority on an administrator 
or guardian to receive the rent of lands lying without the limits of the State ; 
and his receipt of the rents being in his own wrong, the law implies an under- 
taking on his part to pay it to the persons who, in justice and equity, are en- 
titled to it. 

2. And if the land belongs to several tenants in common, each one may waive 
the want of authority on the part of the administrator or guardian, and main- 
tain debt or indebitatus assumpsit for his separate portion of the rents. 

8. In debt on a refunding bond by a guardian, the defendant may set off his por- 
tion of rents received by the plaintiff, of lands lying without the limits of the 
State, belonging to the defendant and others as tenants in common. 


Error to the Circuit Court of Perry. 
Tried before the Hon. Gro. D. SHORTRIDGE. 


DEBT on a refunding bond, by ‘Thomas H. Wiley against 
Joseph W.Smith. The defendant pleaded, “in short by con- 
sent, nil debet, payment and set-off.” The defendant having 
died pending the suit, it was revived against his executor; 
and at the Spring term, 1852, there was a verdict and judg- 
_ ment for the plaintiff. The exclusion by the court of certain 
evidence offered by the defendant under his plea of set-off, 
forms the only assignment of error. This evidence appears 
at length in the opinion of the court. 


I. W. Garrort, for plaintiffs in error: 

1. Indebitatus asswmpsit lies whenever one person has mo- 
neys which, ex equo et bono, belong to another. Hitchcock v. 
Lukins, 8 P. 333, (886-7-8;) Wilson v. Sergeant, 12 Ala. 
Rep. 778. 

2. Whenever indebitatus assumpsit lies for moneys, they are 
the subject of set-off. George v. C. & M. R. R. Co., 8 Ala. 
284; Smith v. Hine, 14 Ala. 201. 

8. On the death of Robert Smith, his lands descended to 
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his heirs at law, of whom the testator of plaintiff in error was 
one; and they became tenants in common of these lands. 3 
Bouvier’s Inst. 309; 4 Kent’s Com. 367. 

4, An action in the name of all the tenants in common, or 
a separate action in the name of each one at his election, for 
his share, lay against the defendant in error for a recovery of 
the moneys received by him. 3 Bouvier’s Inst. 137, § 2658 ; 
1 Comyn’s Dig. 44, § 3; Broom on Parties to Actions 46, 56 
Law Lib.; Cole v. Patterson, 25 Wendell 456; Brigham v. 
Eveleth, 9 Mass. 558; Jones v. Harradin, ib. 540, note3; 1 
Ch. Pl. top p. 12; 1 Ld. Raym. 340. 

5. Defendant in error was not the tenant of the lands, and 
in receiving the moneys without authority, was a wrong-doer. 
The question of tenancy in common has nothing to do. with 
the case. The law implies that he received the money 
for each one of the heirs to whom it belonged, and also 
implies a promise to each; the promise resting on the title of 
each. There was no agreement or understanding, either 
amongst the heirs or between them and defendant, that de- 
fendant should receive these moneys. The heirs, therefore, 
could not act for each other, and the receipt of one of them 
to defendant, for all the moneys, would not have relieved him. 
This is a test showing that they are not tenants in common; 
such tenants have this right. Decker v. Livingston, 15 J. R. 
479. 

6. Trover can be brought by one tenant in common, in his 
own name, for his share of a chattel which has been conver- 
ted. 1Ch. Pl. 147; McGowan v. Young, 2S. 276; Parmin- 
ter v. Kelly, 18 Ala. 716; Smyth v. Tankersley, 20 Ala. 212. 
Where the chattel has been converted into money, the tort 
may be waived and assumpsit brought. Upchurch v. Nors- 
worthy, 15 Ala. 705. The same principle applies where mo- 
ney has been converted. The defendant, then, having con- 
verted the money received by him in Mississippi, is liable to 
each heir for his share. 

7. The court clearly erred in excluding the evidence from 
the jury. The intent with which defendant received these 
moneys should have been left to the determination of the jury. 
They might have inferred from the facts proved, and others 
which might have been introduced, that defendant intended 
to pay each heir his proper share. 
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8. Wiley, as guardian, had no right to receive money or 
property belonging to his ward in Mississippi, because the 
jurisdiction of orphans’ or probate courts does not extend be- 
yond the limits of the State. Smith’s Heirs v. Smith’s Adm’r, 
18 Ala.; Story’s Conflict of Laws 462. 

9. As to the extent to which the law goes to sustain the 
equitable action of indebitatus asswmpsit, see Harris v. Davis, 
1 Ala. 259. 


R. H. Smiru and JOHN, contra: 

1. The question raised by the bill of exceptions, is the re- 
jection of the testimony offered by the plaintiff in error in 
the court below, to establish a set-off. This ruling of the 
court was correct: 1. Because the claim for rent, which was 
received as stated, was not aset-off. Smith & Crawford, Ex’rs, 
v. Hine, Adm’r, 14 Ala. 201; Vaught v. Welborn, 16 Ala. 
877. 2. This rent belonged jointly to four children, if in fact 
it belonged to any of them, and could not bea set-off for want 
of mutuality. This position is sustained by all the authori- 
ties. 3. Because this evidence impeached, collaterally, the 
settlements in the Orphans’ Court, of both the guardianship 
and administration account. A judgmentcannot be thuscol- 
laterally impeached. 

2. The money attempted to be used as a set-off, was re- 
ceived by Wiley for the rent of land which descended to four 
persons as heirs of R. Smith, who are named in the bill of 
exceptions. They held the lands as coparceners, and the rent 
belonged to them jointly. One coparcener cannot sue sepa- 
rately for his portion of rents accruing to him and his fellows. 
25 Com. Law Rep., Decharmes v. Horwood, 228, reported in 
10 Bingham, 526; 1 Chitty’s Plead. 12, (18,) Title Joint 
Tenants and Coparceners. 

8. The statutes in this country have only changed the na- 
ture of tenancy so far as the right of survivorship is con- 
cerned; consequently, Smith’s children mentioned in the bill 
of exceptions are strictly coparceners. But if they can be 
regarded as tenants in common, still, tenants in common must 
join as to personalty; and where there has been no sever- 
ance, they must join for rents. Decher v. Livingston et al., 
15 John. 479; 2 Bouv. Inst. 810, § 1876; 2 Bacon’s Abr. 
Title Coparceners, “ B.” 356. 
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4, Consequently, whether these parties are coparceners or 
tenants in common, the rule is, that they must join in actions 
relating to the personalty; and if so, one cannot set-off his 
share of the rent. If heirs could thus sever, any number of 
actions might be brought against a party, and thereby he 
might be ruined. No matter how many persons take by de- 
scent, they are all of them but one heir. This is very per- 
suasive to show, that but one suit can be brought until a sev- 
erance is made. 

5. Wiley was not a wrong-doer in receiving this rent, but 
received it in good faith. He will, therefore, be a trustee for 
those entitled, and this court treats the rent in his hands as a 
trust fund; consequently, a bill in chancery is the proper 
remedy, if any exists, because in a court of chancery alone 
can the rights of the parties be fully and properly adjusted. 
Terry v. Furguson, Adm’r, 8 P.500; Smith’s Heirs v. Smith’s 
Adm’r, 13 Ala. 329. 

6. This money cannot be regarded as assets; but, if it 
should be so treated, a distributee cannot maintain an action 
at law, except as the statute directs, for his distributive share 
of the estate. Wilson v. Long, 12S. & Rawl. R. 58. 

7. As against the heirs, the widow is entitled to the rent of 
the land assigned her as dower, from the death of the ances- 
tor or husband, in a courtof equity. But a court of law will 
not probably give her this rent; it is doubtful, at least, what 
would be the common law rule on the subject. Suppose, 
then, each of these children be allowed a separate action for 
the rent, and then the widow recovers in a bill in chancery. 
This is clearly unjust. How, then, can a court at law adjust 
these rights? This view of the subject shows clearly that 
the testimony was properly excluded. Beavers v. Smith, 11 
Ala. 112; Inge v. Murphy, 14 Ala. 289; Johnson v. Elliott, 
12 Ala. 289. 

8. It does not follow, simply because of the facts shown, 
that the heir is entitled to the rent; because, the rents may, 
under the statute, be applied in course of administration. 
This rent may have been received from the administrator in 
Mississippi. It may in fact belong to the widow; and under 
the fact, that the rent has been already accounted for in the 
guardianship account, the burden of proof was on the defend- 
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ant ; and as the proof does not even show a prima facie case, 
even admitting the law above stated to be incorrect or inap- 
plicable, therefore the ruling of the court was correct, for no 
other testimony was introduced by the defendant. 

9. The facts stated in the bill of exceptions show, that the 
facts, admitting the law, authorize the set-off. The defend- 
ant should not be entitled to use this fund as a set-off, because 
he is not in good conscience entitled to it. 


CHILTON, C. J.—Wiley brought his action of debt 
against Joseph W. Smith, in the County Court of Perry, 
which, after the late statute abolishing the civil jurisdiction 
of that court, was removed into the Circuit Court of that 
county, upon a refunding bond given by said Smith to him 
in 1844, in the penal sum of five thousand dollars, the condi- 
tion of which recites, ‘that, whereas the said Thomas H. 
Wiley, as guardian of the said Joseph W. Smith, has ac- 
counted for and paid over to said Smith the sum of seventeen 
thousand four hundred and eighty-nine dollars and eighty- 
eight cents, (including his account for support and mainten- 
ance during his guardianship:) Now, if it shall hereafter 
appear that the sum of $17489 ,%; is more than the said 
Joseph W. Smith is entitled to receive of and from the said 
Wiley, his guardian as aforesaid, from the settlement of his 
said guardian’s accounts in the Orphans’ or County Court of 
Perry county, and the said Joseph W. do, in case of such ex- 
cess so appearing, immediately repay and refund such excess 
to said Thomas H. Wiley, then said obligation to be void,” 
&e. 

The plaintiff below read said bond in evidence, and then 
produced a transcript of the record of the final settlement of 
his guardianship, made on the 25th day of October, 1846, 
with the Orphans’ Court of Perry county, by which it ap- 
pears that he had over paid the said Joseph W. the sum of 
one hundred and fifty ,; dollars, which was stated by the 
Orphans’ Court as due to the guardian from the said Smith, 
who had then arrived to full age, and the said Wiley was 
thereupon fully discharged as said guardian. The plaintiff 
here rested his cause. 

The defendant then (now the plaintiff in error) offered proof 
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conducing to show, that Wiley had become the administrator 
of Robert Smith, deceased, in 1841; that sajd Robert died 
seized and possessed of certain real estate in Monroe county, 
in the State of Mississippi, and that said Wiley, from Decem- 
ber, 1841, to the 31st of January, 1846, had collected rents 
due on account of said real estate in Mississippi, amounting 
to $3344 °°,, of which sum eight hundred and ninety-seven 
dollars and fifty cents had been collected by him after the 
settlement of his accounts as guardian of said Joseph. De- 
fendant further offered to prove that said Wiley, on a settle- 
ment with the Orphans’ Court of Perry county of his 
administration of said Robert Smith, made on the 12th day 
of October, 1844, had charged himself with the rents received 
on account of said land up to that time; but that on a sub- 
sequent application to the same court, made on the 18th May, 
1847, he obtained a decree in said Orphans’ Court, correcting 
the error, and giving him credit for said sum so received as 
rent, and that he had never accounted for the same; that 
there were four heirs of said Robert Smith, the said Joseph 
W. Smith being one of them. 

This proof was excluded, and the defendant excepted ; 
and the only question before us is, whether the interest or 
portion to which Joseph W. Smith was entitled, in the rents 
collected by Wiley, constitutes a good set-off in this action. 
This resolves itself into another question, as to whether Jo- 
seph W. Smith could have brought a separate action of debt or 
indebitatus assumpsit, or whether he must unite with the other 
heirs of Robert Smith in an action to recover. If he could 
have sued for his proportion of the sum received by Wiley, 
without joining the other heirs, then it is clear the proof was 
improperly rejected, as in that event the sum due would con- 
stitute a valid set-off. 

It is conceded that the heirs of Robert Smith were entitled 
to the rent of the Mississippi lands; and that such rents con- 
stituted no part of the assets of his estate, was decided by 
this court in Smith’s Heirs v. Smith’s Adm’rs, 13 Ala. Rep: 
329. Neither could the Orphans’ Court of this State confer 
upon the administrator of Smith the authority to receive 
them. It follows, therefore, that the rents for the Mississippi 
lands were not received by Wiley as administrator. 
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Neither do we think the Orphans’ Court of Perry county 
could have conferred on Wiley, as guardian for one or all of 
the heirs, the authority to rent the land situated without the 
limits of this State; for we see no difference, in principle, 
between an administrator and guardian, so far as respects the 
extra-territorial powers of the court. As, therefore, he could 
not have been vested with a rightful authority to lease the 
land «and receive the rents in Mississippi, it follows that 
Wiley received them in his own wrong. 13 Ala. Rep. 329; 
7 ib. 906; 8 ib. 380; Story’s Conflict of Laws, 414. 

Having received the money in his own wrong, the law im- 
plies an undertaking on his part to pay it to the persons who 
in justice and equity are entitled to it. By receiving rent 
for the land from the person to whom he had leased it with- 
out authority, Wiley occupies no better condition, in respect 
to such rent, than the tenant himself; and as the tenant was 
a wrong doer, and liable separately, as we shall presently see, 
to each of the owners of the land, who were tenants in com- 
mon, for his share, so Wiley, who has taken his place, as 
respects the payment of the rent, cannot complain that he 
has subjected himself to the separate actions of the respective 
tenants in common. 

As a general rule, tenants in common of land are entitled 
to the rent, each for his share, so. that each may take a sepa- 
rate distress, or maintain a separate action. 3 Bou. Inst. 137. 
Judge Kent, in the fourth volume of his Commentaries, page 
368, mar., says: “If tenants in common join in a lease, it is, 
in judgment of law, the distinct lease of each of them; for 
they are separately seized, and there is no privity of estate 
between them. hey may enfeoff and convey to each other, 
the same as if they dealt with a stranger. They are deemed 
to be seized per my, but not per tout; and consequently they 
must sue separately in actions which savor of the realty, but 
they join in actions relating to some entire and indivisible 

thing, and in actions of trespass relating to the possession, 
and in debt for rent, though not in an avowry for rent.” 

We cannot well understand how the joining in a lease by 
several tenants in common, leaves the lease in judgment of 
law the distinct lease of each, and yet that one of them should 
be able to release the rent due upon such lease to the others; 
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nor how it is, in legal contemplation, the lease of each of the 
lessors, and yet that each should not be entitled to his action 
upon it. Such, however, is clearly the doctrine asserted by 
Judge Kent, and by the Supreme Court of New York. 

In Austin et al. v. Hall, 13 Johns. Rep. 286, two of several 
heirs executed a release to the defendant, of all claim to 
damages for a trespass upon land descended to the heirs from 
their father, which release was in consideration of six cents. 
Held, in an action of trespass quare clauswm fregit, for a tres- 
pass on the land and an eviction of the plaintiffs, the release 
was a bar to the action, as they were all bound to join, and 
the release constituting a good bar as to the tenants in com- 
mon who released, was a complete defence as to all. The 
same doctrine was afterwards affirmed by that court in Decker 
v. Livingston, 15 Johns. Rep. 479, and Hill v. Gibbs, 5 Hill 
56; in which latter case, it is conceded that the English cases 
say tenants in common may join, while the New York cases 
hold they must. 

According to the rule established by the English adjudica- 
tives, if the lessors be joint tenants, all must join in the distress 
for rent,—5 Mod. Rep. 78; but one. of several joint tenants 
might distrain in the name of all. 4 Bing. 562; (S.C. 18 
Eng. C. L.R.) So likewise of parceners, who were considered 
in law as constituting but one heir. 5 Mod. 141; 1 Lord Ray. 
64. But it is said, “ tenants in common, as they have several 
titles, may distrain severally, each for his own share of the 
rent.” Arch. on Landlord and Tenant 110; citing Whitley 
v. Roberts, McLel. & Y. 107; Willis v. Fletcher, Cro. Eliz. 
580; and that one may distrain likewise in the name of all, 
if not forbidden by the others to do so, and may afterwards 
in replevin avow as to his own moiety, and make cognizance 
as bailiff for his co-tenants as to their proportion of the rent. 
Arch. supra; Cully v. Spearman, 2 H. Black. 386. Where a 
person holding under two tenants in common, paid all the 
- rent to one, after notice by the other not to pay his moiety to 
any but himself, it was held by the court, that the latter, 
notwithstanding such payment, might distrain upon the 
tenant for his share of the rent. Harrison v. Barnby, 5 T. 


Rep. 246. 
It seems to be further the well settled rule, that if tenants 
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in common join in making a lease, the instrument does not 
operate as a joint demise of the whole, and cannot be pleaded 
as such,—2 Wils. 282; Cro. Jac. 166; Comb. 218; Arch. L. 
& T. 10; 1 Adolp. & El. 750; but as to A’s moiety, it is the 
lease of A, and the confirmation of B; and as to B’s moiety, 
it is the lease of B, and the confirmation of A. Rol. Abr. 
877. Mr. Crabb, in his work on Real Property, holds the 
same doctrine. He says: “Tenants in common cannot prop- 
erly join in making leases; but if two tenants in common 
join in making leases for years, this shall be the lease of each 
for his own part, and the confirmation of the other.” § 2318 
a. He further says, that “although joint tenants must sue 
and be sued jointly, yet it is otherwise with tenants in com- 
mon, for they are of several titles and the freehold is several.” 
Ib.; 2 Went. 214; Carth. 224. This rule is subject, how- 
ever, to this qualification, that where the thing sued for is in 
its nature entire, and incapable of being severed, then, from 
the necessity of the case, they are permitted to join. Lit. § 
$14; 1 Inst. 197, a; Crabb’s Real Pr. § 2318, a. 

Mr. Chitty, in his treatise on Pleading, vol. 1, p. 12, mar., 
says: “If tenants in common (who hold by distinct titles) 
jointly demise premises, reserving an entire rent, they may, 
and perhaps should, join in an action to recover it. If the 
rents be secured to them separately, in distinct parts, they 
must sue separately ; for in such case, as well their estate or 
interest, as the terms of the contract, are distinct and divisi- 
ble; and where there have been separate demises by tenants 
in common of their interest, or where tenants in common by 
conveyance become purchasers or landlords, they must sever 
in action for rent, or double damage,” &c. See, also, Broom 
on Actions, mar. p. 28; 56 Law Lib. 46. 

In this State, it appears to be well settled, that where prop- 
erty belonging to tenants in common is converted by one of 
them, or is sold by the sheriff or other person as the property 
of one of them, so as to amount to a conversion as respects 
the right of the other owner or owners, an action of trover 
lies, at the suit of such owner, to recover for the conversion ; 
or, if the property has been sold for cash, the tort may be 
waived, and indebitatus assumpsit may be maintained by the 
other owner for his proportion of the fund,—Parminter v. 
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Kelly, 18 Ala. Rep. 716; Smyth v. Tankersly, 20 Ala. Rep. 
212; and in Price v. Pickett, 21 Ala. Rep. 741, we held, that 
tenants in common may sue jointly in assumpsit for money 
had and received to recover the rent; but we are not apprised 
of any decision of this court, which holds that, in the absence 
of a contract which fixes upon an entire rent to be paid to 
them jointly, they are compelled so to join. 

We do not wish to go beyond the case made by the facts 
before us. Here there was no contract of lease by the 
tenants. Wiley, without authority, leases the land, and re- 
ceives the rent, as we have said, in his own wrong. Hach 
party has a right to waive his want of authority, confirm his 
act, and treat him, to the extent of his share of the rent, as 
holding money which, in justice and equity, he should pay 
over to him. Wecannot subscribe to the doctrine, that either 
one of the four heirs of Robert Smith could have given 
Wiley a release for the whole. The case of Harrison v. 
Barnby, 5 T. R. 246, is, in our opinion, opposed to such a 
view ; yet this would be the result, if all must necessarily 
join in an action to recover. We think the law implies an 
undertaking on Wiley’s part, to pay to each his share; and 
as he volunteers to receive the money for each, he cannot 
complain that the law casts on him the duty of apportioning 
the funds, or subjects him, on his failure, to the suit of each 
party for his several portion of it. We have fully considered 
the cases cited by the counsel for the defendant in error, 
which seem to favor a different conclusion; but we are not 
disposed to follow them, as we think they cannot be supported 
on principle, and are opposed by the better English authori- 
ties, some of which we have cited. 

As, therefore, the said Joseph W. Smith, after he arrived 
at age, had the right to confirm the act of Wiley, and elected 
to treat him as holding the proceeds of the rent of the land 
for him to the extent of his interest, and as he could have 
maintained indebitatus assumpsit for his share, we see no rea- 
son why it may not be set off in this action, as a mutual debt 
between the parties. This fund was received by Wiley 
without the pale of his guardianship; and now that the rela- 
tiov of guardian and ward has long since ceased, and having 
by his election, as indicated by his plea of set-off, chosen to 
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treat Wiley as his debtor, we see no substantial reason for 
sending the party into a court of equity, or for an account 
between them, as between guardian and ward, as indicated by 
the case of Sherman y. Ballou, 8 Cow. R. 804. This ac- 
count has already been taken by the Orphans’ Court, and the 
guardian has been discharged; and as his indebtedness, by 
reason of his receipt of these rents, depended upon the elec- 
tion of the said Joseph W. Smith to treat him as his debtor, 
which, 4s we before said, has occurred since his settlement as 
guardian, no valid reason exists why he should not be pro- 
ceeded against for money had and received. Moneypenny v. 
Bristow, 2 Russ. & Myl. 117; Price v. Pickett, 21 Ala. Rep. 
741, 

Our conclusion is, that the proof rejected by the court ten- 
ded to establish a valid set-off. 

The judgment must therefore be reversed, and the cause 


remanded. 


COOPER vs. PECK & CLARK. 


1, The condition of a replevy bond can only be complied with, after a judgment 
has been rendered against the defendant in attachment, by a delivery of the 
property to the sheriff on his demand ; and if the bond is returned “ forfeited” 
on account of a failure to deliver the property, the statute gives the plaintiff 
in attachment a right to a fi. fa. against all the obligors, without any further 


action of the court. 


Error to the Circuit Court of Tuskaloosa. 
Tried before the Hon. THomas A. WALKER. 


Peck and Clark exhibited their petition in the court below, 
setting out the following facts, viz: that, on the 24th of De- 
cember, 1844, the plaintiff in error sued out an attachnient 
against one Francis Inge, and caused it to be levied on a ne- 
gro slave named Jackson, which was replevied by the peti- 
tioners, who are defendants in error, who executed the usual 
statutory replevy bond; that at the September term of the 
Circuit Court, in the year 1848, the plaintiff in error obtained 
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judgment in the attachment suit against Inge for $657; that 
after said judgment, the sheriff demanded the slave of the 
makers of the replevy bond, who failed to deliver him, the 
slave having died after he was replevied, and before the de- 
mand by the sheriff; that at the time such demand was made, 
H. W. Peck, as the agent of Clark, tendered the sheriff an 
affidavit and bond for the trial of the right of property in 
said slave, which the sheriff refused to accept, and returned 
the replevy bond “forfeited ;” whereupon an execution issu- 
ed against the defendants in error for the amount of the plain- 
tiff’s judgment against Inge; that at the Spring term, 1849, 
of the Circuit Court of Tuskaloosa county, a motion was 
made for a writ of mandamus to compel the sheriff to receive 
the affidavit and bond for the trial of the right of property, 
and return them into court, which motion was granted, and 
the affidavit and bond for the trial of the right of property 
were made and returned into court; that the suit for the trial 
of the right of property being yet pending, the plaintiff in 
error sued out a writ of fi. fa. on the forfeited replevy bond 
against Peck and Clark, which the sheriff has levied on the 
property of Clark, and, unless his proceedings are arrested, 
will sell the same. 

The petition concludes with a prayer for swpersedeas ; and 
further, that the sheriff’s return of “forfeited” on the re- 
plevy bond be set aside, and the fi. fa. issued thereon be 
quashed. 

On the hearing, a motion was made by the plaintiff in er- 
ror to dismiss the swpersedeas, which was overruled, and the 
court quashed the execution, but took no action with regard 
to the sheriff’s return on the replevy bond. 

From this judgment a writ of error is taken to this court, 
and the action of the court below in overruling the motion 
to dismiss the supersedeas, and in quashing the execution, is 
assigned for error. 


P. & J. L. Martin, for plaintiff in error: 

The return of the replevy bond “forfeited” authorized 
the issuance of the execution, and the execution itself was 
perfectly regular. No order was made setting aside the 
sheriff’s return. The fact of the issuance of the mandamus, 
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and the pending of the claim suit, afforded no ground to 
quash the execution. The trial of the right of property was 
@ separate proceeding, and could have no influence upon the 
original judgment, nor upon the judgment created by law 
on the forfeited bond. 8 Ala. 656; 8 ib. 686; 18 ib. 436. 


OxMonD & NICOLSON, contra: 

It is not an error of which the plaintiff can complain, that 
the court did noteset aside the return and judgment on the 
forfeited bond, if no forfeiture in law had accrued. If the 
court should have set aside the whole, proceedings, and only 
quashed the execution, which was a part of the proceeding, 
then the plaintiff is not as much injured as he ought to have 
been, and cannot be heard to object to it. 

That one may replevy property, and after delivery inter- 
pose a claim, cannot admit of doubt. It is so expressly stated 
in the case of Jemison v. Cozens, 3 Ala. 640; Jordan v. 
Autrey, 10 Ala.276. That the giving a claim bond is equiv- 
alent to a delivery of the property would seem to admit of 
no doubt. The law never requires a vain act, “nihil frustra 
fecit,” and could never be necessary to delivery property 
with one hand, and take it back with the other, by virtue of 
a claim bond which he had in it. This would be a mere 
idle ceremony. This being so, the mandamus was properly 
awarded to compel the sheriff to do what by law he should 
have done. 

The rule that the return of the sheriff cannot be collater- 
ally impeached, does not apply to the returns upon which 
statutory judgments are rendered. These judgments would 
be unconstitutional, unless some way were provided by which 
they could be arrested, if improperly awarded. Anderson v. 
Rhea, 7 Ala. 104. 

As to supersedeas generally, vide Lockhart v. McElroy, 4 
Ala. 572; Oswitchee Co. v. Hope, 5 ib. 629; 7 ib. 469. 


LIGON, J.—The principal points presented by this record, 
have already been passed upon by this court, in the case of 
Braley v. Clark, at the present term. 

It is there held, that the condition of a replevy bond can 
only be complied with by a delivery of the property re- 
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plevied to the sheriff, on his demand, after judgment against 
the defendant in attachment. The tender of a bond to try 
the right of the property replevied, when the property itself 
is withheld from the sheriff, is a breach of the condition of 
the bond, and justifies the sheriff in returning it “for- 
feited.” :' 

After such forfeiture, the statute gives the plaintiff in the 
attachment a right to a writ of fi. /a. against all the obligors 
in the replevy bond, without any further action of the court. 
Clay’s Digest 58 § 11. In the case under consideration, the 
execution which was superseded had been regularly issued, 
and as the petition does not show that any unjust, illegal or 
oppressive use was sought to be made of it by the sheriff, the 
supersedeas should not have been awarded. As, however, it 
was granted, the court should have dismissed it on the mo- 


tion of the plaintiff in error. 
Let the judgment be reversed, and the writ of supersedeas 


be dismissed. 


DRAKE vs. GOREE Et AL. 


1, Whenever it is stipulated by the terms of a written contract, that the money 
shall be paid before the completion of the work which constitutes the consid- 
eration for its payment, or on a day certain without reference to its completion 
by that day, the stipulations are independent, and the performance of the 
work is not a condition precedent to the payment of the money. 

2. But when no time is specified in the contract for the performance of the work, 
the rule of law is, that it must be performed within a reasonable time ; and 
if the day of payment, as fixed by the contract, would happen after that time, 
the presumption is, that the parties intended the performance of the work to 
precede the payment ; the stipulations would then be dependent, and the money 
could not be recovered without an averment and proof of performance, 

3. What is a reasonable time for the completion of the work, is, generally speak- 
ing, a question of fact, to be determined by the jury under all the cireum- 

.  Btances of the case, with the necessary instructions from the court. 

4, Whenever a written contract, complete in itself, contains a term which it is 
impossible for the court to construe, without the aid of evidence aliunde, it is 
proper to resort to such evidence for that purpose. 

5. If the party by whom the work is to be performed, while the contract is execu- 
tory, does an act which shows conclusively that he does not intend to perform 
his part ° ; contract, this justifies the other party in treating it as ended. 
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ERROR to the Circuit Court of Greene. 


Tried before the Hon. GEorGE D. SHORTRIDGE. 


AssumpPsir by the defendants in error against Drake, on a 
written contract made and entered into between Drake of the 
first part, and the defendants in error of the second part. 

The parts of this contract which are material to the under- 
standing of the case, are as follows: ‘‘The parties of the 
second part contract to build a dwelling house for the party 
of the first part, of the following dimensions and particulars.” 
(Here follow the specifications.) ‘They agree to do the 
carpenter’s work about this house, in a plain, neat and work- 
manlike manner ; for and in consideration of which carpenter's 
work, the party of the first part agrees to pay, on the first 
day of January, 1851, to the parties of the second part, four- 
teen hundred dollars. ‘The party of the first part isto furnish 
all the materials for building the house above described, at 
the place where it is to be located; and he is to use all means 
to keep them (the carpenters) constantly engaged, until the 
house is completed. Made and entered into this 21st day of 
May, 1849.” 

On the trial, the plaintiffs introduced evidence showing 
that, on the 10th November, 1850, at which time two-thirds 
of the work was done, the building was destroyed by fire, 
occurring by accident attributable to no neglect of either 
party ; and that the value of the work done at that time was 
from one thousand to fifteen hundred dollars. The defendant 
introduced proof, conducing to show that from twelve to 
eighteen months was a reasonable time for the completion of 
the work specified in the contract; “and that after the de- 
struction of said building by fire, between December 25, 1850, 
and January 1, 1851, the defendant tendered to the plaintiffs 
to fulfil his part of said contract, if they would do theirs, and 
that plaintiffs declined so to do.” 

The court charged the jury, amongst other things, as fol- 
lows: 

“That the stipulations in the contract were independent, 
and that the plaintiffs could recover in this action, on the 
first day of January, 1851, the sum agreed to be paid by the 
defendant for the work, without averring and proving, an 
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entire performance on their part of the work, or an excuse 
for the non-performance thereof;” to which charge the de- 
fendant excepted. 

The defendant then requested the court to charge: 

“1. That the instrument declared on set outs an entire 
contract, and that the plaintiffs in this suit cannot recover on 
any count on such contract, without averring and proving 
performance, and readiness and willingness to perform on 
their part, and a refusal on the part of defendant to allow 
performance ; 

2. That when no time is designated within which an act is 
to be done, the law requires that it shall be performed in a 
reasonable time; and if the jury believe from the testimony 
that the time from the execution of the contract, to-wit: May 
21, 1849, to January 1, 1851, was a reasonable time for the 
completion of the carpenter’s work agreed on, then the plaintiffs 
cannot recover, without showing performance, or a readiness 
and willingness on their part to perform and a refusal on the 
part of the defendant; 

8. That the refusal of the plaintiffs to comply with their 
part of the contract, when the defendant tendered to them 
to comply with his part thereof, if they would do theirs, 
amounted toa rescission of the contract, and that the plaintiffs 
could not recover.” 

The court refused each one of these charges, and to each 
refusal the defendant excepted. 

The charge given, and the several refusals to charge as re- 
quested, are now assigned for error. 


James D, Wess, for plaintiff in error. 
Syp. MoorE, contra. 


GOLDTHWAITE, J.—The principal legal questions pre- 
sented in this case, arise out of a contract executed between 
the parties on the 21st May, 1849. By its terms, the defend- 
ants in error agreed to do certain carpenter’s work, the 
specifications of which are set forth in the contract, in a neat 
and workmanlike manner; in consideration of which carpen- 
ter’s work, “‘the party of the first part (the plaintiff in error) 
agreed to pay, on the first day of January, 1851, to the party 
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of the second part (the defendants in error) fourteen hundred 
dollars,” and to furnish all the materials for the work, at the 
place where the house on which the work was to be done 
was to be located, so as to keep the carpenters constantly at 
work, until the work was completed. The court charged 
upon this contract, that the stipulations, as to the payment of 
the money and the performance of the work, were indepen- 
dent ; and upon this charge, the first assignment of error is 


There can be no question, that if it appeared upon the face 
of the contract, that it was the intention of the party stipula- 
ting for the payment of the money, to pay it either upon the 
completion of the work, or on a day certain, without refer- 
‘ence to its completion by that day, in such case, his stipula- 
tion would be independent; and this we understand to be the 
principle asserted in the case of Thorpe v. Thorpe, 1 Salk, 
171. The rule is there laid down, that if, by the terms of the 
contract, the money is to be paid by a day certain, which 
must or may happen before the doing of the act which con- 
stitutes the consideration of the payment, the performance is 
not a condition precedent; and in such case, the party may 
sue for his money without averring or proving performance; 
and we do not well understand how there can be an excep- 
tion to this rule. The law, in the construction of written 
contracts, must arrive at the intention of the parties from the 
terms which they themselves have used; and whenever they 
appoint the day of payment on a day certain, which may 
arrive before the service contracted for is performed, they 
show conclusively that they did not intend to refer the pay- 
ment of the money to the performance of the service. The 
rule is one of construction simply, and, so far as we have 
been able to discover, has been steadily adhered to by the 
courts of Westminster since the time of Lord Holt.—Terry v. 
Duntze, 2H. Black. 889; Campbell v. Jones, 6 Term R. 572; 
and has also been recognized by our own tribunals, Cun- 
ningham y. Morrell, 10 John. 203; Allen v. Sanders, 7 B. 
Mon. 598. 

While, however, we defend the rule to which we have re- 
ferred, as a correct one, in determining from the face of the 
‘sontract the intention of the parties, in the particular cases 
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to, which it is applicable, we do not think that the stipulations 
we are considering necessarily fall within it. It is true, that 
the contract has fixed no time within which the work specified 
is to be performed, but it does not follow, that the perform- 
ance may therefore be extended beyond the time fixed for 
the payment of the money. The rule as established by this 
court is, that when an act is to be done, and no time is pre- 
scribed for its performance, the law requires it to be done 
within a reasonable time; (Watts v. Sheppard, 2 Ala. 425; 
Burnett v. Stanton, ib, 181;) and although the rule may be 
laid down rather too broadly, there can be no doubt that it is 
properly applicable to all agreements for work, of the char- 
acter specified in the present contract. The undertaking, 
then, of the defendants in error was, to perform the work 
specified within a reasonable time; and if the day of payment 
would happen after that time, the rule in Thorpe v. Thorpe, 
supra, could not apply, as they would be under a legal obli- 
gation to complete the work before the time fixed for payment; 
and the presumption then would be, that the parties contem- 
plated its completion before it was tobe paid for. Assuming 
that six, nine, or twelve months would have been a reasonable 
time for the doing of the work, and the day of payment, 
was fixed at eighteen months, no other just inference could 
be drawn upon these facts, than that the parties intended the 
performance of the service to precede the payment; and if 
such was the intention, the stipulations would be dependent, 
and the amount agreed to be paid could not be recovered, 
without an averment and proof of performance. 

We cannot, however, as a matter of law, determine from 
the face of this contract whether its stipulations are dependent 
or independent. The undertaking of the defendants in error, 
as we have already seen, was to complete the work specified 
within a reasonable time; and although there may be cases, 
in which the court, in the construction of a written instru- 
ment, might properly determine a question of this character, 
there must also necessarily be many cases in which it would 
be impossible to arrive at any certain or definite conclusion. 
The contract may relate to the time required for the making 
of an article, the process of which is known only to those 
actually engaged in its manufacture; to a thousand matters 
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of art or skill, where truth is only to be attained through the 
medium of experts; and in cases of this character, is the 
court blindly to grope its way to conclusions, for no other 
reason than because the construction of a written instrument 
is involved, or to obtain through testimony that information 
upon which alone it can decide understandingly? Upon 
principle, as well as authority, we entertain no doubt, that in 
all cases where a written contract, although complete in itself, 
contains a term which it is impossible for the court to con- 
strue without the aid of evidence aliunde, it is proper to resort 
to such evidence for that purpose. Commonwealth v. Pope, 
3 Dana 418; Jennings v. Sherwood, 8 Conn. 127. 

Tn the present case, the work to be performed appertains 
to a trade; the specifications are in relation to matters which 
the court cannot be presumed to have any knowledge of, and 
the question of reasonable time, applied either to the delivery 
of articles, or the doing of work, is, generally speaking, one 
of fact, and to be determined by the jury under all the cir- 
cumstances which surrounded the case at the time the contract 
was made. Watts v. Sheppard, and Burnett v. Stanton, 
supra; Cocker v. Franklin Man. Co., 3 Sum. 580; S.C. 1 
Story 382. The proper course would, therefore, have been, 
to have referred the contract to the jury, with the necessary 
instructions. The question of construction upon the evidence 
would be simply as to the intention of the parties, as to 
whether the performance: of the work was to precede the 
payment of the money, in which event the stipulations would 
be dependent; while on the other hand, if the payment was 
fixed on a day which would or might happen before the com- 
pletion of the work, it would be evidence that the parties did 
not intend to refer the payment of the money to the perform- 
ance of the work; and in such a case, as we have already 
seen, the stipulations would be independent. 

It results from these views, that the charge of the court, 
that the stipulation for the payment of the money was inde- 
pendent, was erroneous; and for the same reasons, there was 
no error in the refusal of the court to give the first charge 
asked for, which was, in legal effect, that the same stipulation, 
as it appeared upon the face of the contract, was dependent. 

The second charge should have been given; as, under the 
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rules we have laid down, if after ascertaining what was a rea- 
sonable time within the contemplation of the parties, it should 
- appear that such time would come before the day prescribed 
for the payment of the money, it in law would be precisely 
the same as if this time for the performance had been ex- 
pressed upon the face of the contract. The stipulation would 
then be dependent, and the performance within the time, in 
the absence of excuse, would be necessary to be averred and 
proved. 

In relation to the last charge requested, taken in connection 
with the evidence on which it was based, we understand it 
simply to assert the proposition, that (if, while the contract 
was executory, the party who had stipulated to perform the 
work did an act which showed conclusively that he did not 
intend to perform his undertaking, the law would authorize 
the other party to put an end to the contract; and viewed in 
that aspect, we regard the proposition as a correct one. It 
would not, we apprehend, be insisted, that if the parties, by 
mutual agreement, had rescinded the contract, a recovery 
could be had; and we are now unable to perceive any differ- 
ence, so far as the rights of the parties are concerned, between 
a rescission proper and the termination of the contract in the 
way mentioned. In either case, the defence to an action 
brought upon the contract would be full. Apply these prin- 
ciples to the case before us. The accidental burning of the 
house, without the fault of the plaintiff in error, did not ex. 
onerate the other party from the legal obligation which rested 
upon him. The rights of the plaintiff in error were not 
affected by this circumstance; and if, while the contract was 
executory, the defendants in error did any act which showed 
clearly they did not intend to perform their portion of the 
contract, it would have justified the other party in termina- 
ting it. 

For the error we have noticed, the judgment is reversed, 
and the cause remanded. 
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ALLEN vs. SMITH. 


1. A general objection to testimony may properly be overruled, when part of it 
is admissible. 

2. On a trial of the right of property in slaves, which are shown to have been 
bid off by the defendant in execution at an administrator's sale, and a note 
for the purehase money given by him and claimant, and another as surety, 
proof of a request by claimant of said surety that he might be included in a 
deed of trust which said surety was about to take from said defendant to 
secure the payment of said note, is admissible evidence for the plaintiff. 

3. After the plaintiff has introduced parol evidence of the contents of a deed, 
without objection from the claimant, and the claimant has cross-examined the 
witness touching the same matter, it is discretionary with the court to exclude 
the parol evidence, on motion of the claimant, and this discretion will not be 
reviewed on error. 

4. But it is error to admit parol evidence of the contents of a deed, against the 
objection of the opposite party. 

5, As the plaintiff in execution succeeds only to the rights of the defendant, any 
declaration of the claimant which would be admissible evidence for himself 
in a suit between him and the defendant, is also admissible for him on the 
trial of the claim suit. 


Error to the Circuit Court of Coosa. 
Tried before the Hon. Gro. GOLDTHWAITE. 


TRIAL OF THE RIGHT OF PROPERTY between Jas. B. Smith, 
plaintiff in execution, and George R. Allen, claimant, to cer- 
tain slaves levied on as the property of Wm. M. Allen. 

The plaintiff proved, that Wm. M. Allen bid off the slaves 
in controversy, Adam and Jane, at an administrator's sale, in 
January, 1846, at the price of $401; that the claimant, 
George R. Allen, also bid off at the same sale, property to 
the amount of several hundred dollars; that Wm. M. Allen, 
at that time, was a single man, and a man of no property, 
and lived with his brother, George R., who was a married 
man of considerable property, including five or six likely 
negroes; that the negroes Adam and Jane went, after the 
sale, to the house of George R., who lived that year, (1846,) 
on a tract of land rented from Wilson, the administrator of 
Waters’ estate. 

Looney, a witness, testified, that ‘a day or two after the 
sale, Wm. M. Allen came to his house, about two and a half 
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miles from where George R. lived, with a note made payable, 
to. Wilson, administrator of Waters, for the rise of $1200, 
signed first by George R. Allen, and then by Wm. M. Allen, 
and requested him to sign it as security for him, (Wm. M.) 
and that he, the witness, signed it.” Claimant objected to 
proof of what transpired between witness and Wm. M. Al- 
len, but his objection was overruled, and he excepted. 

Plaintiff proved by the witness Looney, that upon hearing 
from him that he was about to take from Wm. M. Allen a 
deed in trust, to secure himself on the note he had signed, 
the claimant proposed to him to include him, the claimant, 
in such deed in trust, so as to secure him against his security- 
ship for said Wm. M. To this proof claimant objected ; his. 
objection was overruled, and he excepted. 

Looney, in his examination in chief, testified, without ob- 
jection from the claimant, to the contents of the deed in trust 
made to secure him, and the claimant cross-examined the 
witness as to the contents of said deed in trust. After the 
cross-examination, plaintiff proceeded to re-examine the wit- 
ness as to the contents of said deed, when the counsel for the 
claimant moved to withdraw the testimony he had drawn. 
out; which the court refused, and claimant excepted. He 
then objected to parol proof of the contents of said deed; 
but. the objection was overruled, and claimant excepted. 

Witness then proved, that Wm. M. Allen made a deed in 
trust to one Cooper, as trustee, dated about the 15th April, 
1847, conveying the slaves in controversy, to secure to 
Wilson, the administrator, the note for $1200, given for the 
property purchased at the administrator’s sale; and that the 
deed had been acknowledged and recorded in Coosa county, 
where the negroes were. The law day of this deed was lst 
June, 1847; the slaves were levied on in August, 1847. 

The claimant proved by Dr. Wilson, the administrator of 
Waters, that the note for the property bid off by Wm. M. 
and George R. Allen, at his sale, was not made on the day 
of the sale, as Wm. M. could not give security; that, a few 
days after the sale, he went to the house of claimant, where 
he found him and Wm. M.; that he had told them before 
there must be a good note made for the purchase money; 
that the claimant, in the presence of Wm. M., handed to wit- 
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ness the note for about $1200, before mentioned; and said to 
witness, as he did it, that Wm. Allen could not give security 
for the slaves he purchased, because he had no property, but 
that he and William had agreed that he (the claimant,) should - 
take the property at the bid, and make the note for the whole 
amount, and that the property should be his (George’s,) until 
he (William,) paid for it. The plaintiff objected to this evi- 
dence, and the court sustained said objection, so far as to ex- 
clude the following, to wit: ‘and that he and William had 
agreed, that the property should be his, (George’s,) until he 
(William,) paid for it;” and to this claimant excepted. 

Plaintiff proved by this witness, that the claimant had paid 
off or discharged the first note, by giving a new note and a 
new deed in trust on these slaves and others, to secure it, 
which had been accepted by the witness in satisfaction of the 
first. This proof was objected to by claimant, because the 
deed in trust was not produced; but the objection was over- 
ruled, and claimant excepted. 

The court charged the jury: That, if the plaintiff proved 
the note and deed in trust to Cooper, as set forth in the evi- 
dence, yet, that if another note and deed in trust had been 
accepted by the person to whom the first note and deed was 
due and owing, in discharge and satisfaction of such note and 
deed to Cooper, then the first deed was, from such discharge 
and acceptance, inoperative, and they should not regard it in 
their deliberations.” To this claimant excepted. 

The several rulings of the court excepted to as aforesaid, 
and the charge given, are assigned for error. 


EiMoreE & Y ANCEY, for plaintiff in error: 

1. The request made by Wm. M. Allen, the defendant in 
execution, that the witness, Looney, would sign the note for 
$1200, as security for him, was improperly admitted to be 
proven, as the claimant was not present. It was res inéer 
alios acta. 4Starkie Ev. m.p.1800. It cannot be urged, with 
reason, that the objection taken was too broad. The word 
“transpired,” does not mean what “happened,” or what 
“took place.” 

2. The court erred in excluding from the jury part of the 
declaration of claimant to Wilson, when he delivered the 
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note for $1200, that “he and William Allen had agreed that 
the property should be George’s, until William paid for it ;” 
and for the following reasons: 1st. The plaintiff, Smith, had 
produced evidence tending to show that both of the Allens 
had bought property at Wilson’s sale, and that the note for 
$1200, covered the amount of both bids, and that said note 
was a joint note. The declaration excluded was made at 
the time of the delivery of the note, accompanied that act, 
and unfolds and explains the nature of that act, and the rela- 
tive position and liability of each party. The declaration 
made at the delivery of the note will be deemed to relate 
also to the making of the note. Russell et al. v. Frisbie, 19 
Conn. 205. 

8. Again; that declaration was improperly excluded, be- 
cause plaintiff, Smith, had produced evidence tending to show 
that the note for $1200, was made by Wm. M. Allen, as 
principal, though his name was second upon it, and that claim- 
ant was in reality but security upon it. The declaration ex- 
cluded was made at the time of its delivery to the payee, and 
at the time when the liability of the parties upon it became 
fixed; and accompanying that act tended to show that the 
claimant was the principal. The above issues, that the note 
for $1200 was either the note of Wm. M. Allen, and was 
made by both the Allens as joint principals, were made by 
plaintiff, Smith, and it was a part of the res geste thus made, 
to rebut or explain those facts by what was said, when the 
note was delivered, and that sale was by that delivery com- 
pleted. 1 Greenl. Ev. §§ 109, 158; 1 Phillips Ev. 218-19; 
Cowen & Hill’s Notes 444, 452; Br. B’k. Mobile v. Coleman, 
20 Ala. 140; Hooper v. Edwards, 20 ib. 529. : 

4, The delivery of the note for $1200, to Wilson, was a 
fact admissible to be proven by claimant. If so, all declara- 
tions accompanying that act, and tending to explain it, are 
part of the res geste. (See authorities cited above.) The 
- mere act of handing over the note was not all of the delivery. 
The delivery constituted the sale, perfected the sale of the 
property, and passed the title from the administrator. To 
whom did the title pass? That is explained by the declara- 
tions excluded. What was the title passed—on what terms 
was it received? These were explained by the excluded de- 
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clarations. The character and nature of the sale of the prop- 
erty by Wilson to claimant, is the res geste of this case. That 
sale was not perfected until the giving of the note, and its. 
reception by the administrator, Wilson. The excluded de- 
clarations tend to explain that sale, to show who received the 
title, and on what terms; and all that was said, the claimant 
was entitled to. Authorities supra; Yarboro’ v. Moss, 9 Ala. 
Rep. 382. 

5. It is said, however, that enough of the claimant's de- 
clarations were admitted to show the nature of the transac- 
tion, and even if the balance was improperly excluded, no 
damage has accrued thereby. This ground is untenable. 
The part admitted tended to prove simply that claimant was 
principal on the note, and that he took the property absolute- 
ly. This was in direct contradiction of plaintiff, Smith’s, 
testimony, that claimant was only security on the note. The 
part excluded admitted of the construction, that though ap- 
parently the principal on the note for the entire amount of 
the note, yet claimant was in reality, as between him and 
Wm. Allen, principal alone, as far as the amount of his own 
bid; and as far as the amount of Wm. Allen’s bid, he was 
really only security, as between Wm, Allen and himself, and 
took the title to property in his own name, as security, or in- 
demnity in nature of a mortgage. This view was more favor- 
able to claimant than that upon which he was forced to rely 
by reason of the exclusion of a part of his declarations. 

6. Claimant was entitled to have all the declarations ac- 
companying the delivery of the note, before the jury, upon 
another ground, distinct from the principle of res geste, viz: 
they constituted, together with the making and delivery of 
the note, the execution of a parol contract made by claimant 
and defendant in execution, in reference to the property in- 
volved in the issue. 

7. This case is similar in principle to that of Brown v. Me- 
Graw, 12 Smedes & Marsh. 267. 


Rice & MorGan, contra: 

1. The proof offered by plaintiff in error, that he and de- 
fendant in execution had agreed that plaintiff should hold 
the negroes until defendant in execution should pay for them, 
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was not explanatory of any transaction which Smith had of- 
fered in evidence. It was not explanatary of the act of de- 
livering the note, for that was an act done at a particular 
time, and the declaration made by George R. in presence of 
William Allen, referred to what they had done before that 
time. See 17 Ala. 366; Fontaine & Dent v. Beers & Smith, 
19 ib. 722. 

2. The portion of the evidence which the record shows 
was excluded, was not at all explanatory of the execution or 
delivery of the note. The witness had explained that trans- 
action fully, by stating ‘that he and William had agreed 
that he (George,) should take the property at the bid, and 
make the note for the whole amount;” but the balance of the 
‘witness’ statement, and the only part excluded, “and that 
the property should be George’s until he (William,) paid for 
it,” was a matter beyond, and outside of the transaction; 
and had no tendency to explain the execution of the note or 
its delivery; the plaintiff in error had, already, the whole 
benefit of the evidence in the part which was admitted, and 
the part which was excluded was really to his disadvantage, 
for the part admitted, tended to show a complete sale and 
title in the claimant, while the part excluded qualified that 
title, and showed that he only held, as trustee, for William 
Allen. Berry, use, &. v. Hardman, 11 Ala. 606. 

8. The proof offered and excluded tended to prove more 
than a contract of purchase ; it tended to prove that the pur- 
chase was for William Allen’s benefit. West v. Kelly’s Exrs. 
19 Ala. 355. 

4. If there was error in the ruling of the court on the 
point above stated, it was error without injury, for the reason 
that the other proof shows that the contract which it is as- 
serted the evidence tended to prove, was afterwards abandon- 
ed by the claimant, and the claimant took a deed of trust 
from William Allen on the same property, and to secure the 
same debt, and the claimant could not set up as the ground 
of his title, a contract which he had himself destroyed. Bil- 
lingsley v. Harrell, 11 Ala. 776; Long v. Wallis, 15 Ala. 
Rep. 738. 

5. George R. Allen claimed title under William M. Allen, 
and set up, first, purchase made from Wm. M. Allen, by 
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taking the bid which Allen had made, off of his hands, and 
giving his own note for the amount of the bid; and secondly, 
under a deed of trust made to Cooper, trustee, for the securi- 
ty of that debt by William M. Allen. In either view, it was 
competent to show the true position of the parties on the 
note, as between themselves; in the first case, that William 
Allen was not a mere security to the note of George R. Al- 
len, and that Looney signed the note as the security of Wil- 
liam Allen alone; and in the other case, to show the true 
consideration of the deed of trust. What “transpired” be- 
tween the parties, was the presentation of the note signed by 
George R. Allen, and the signing by Looney, as the security 
of William Allen, and at his request. The record does not 
show what Wm. Allen said; but at all events, a portion of 
the evidence was competent, and the objection was general to 
all that “transpired,” and if it had been sustained, would 
have excluded the portion which was competent. 

6. The record shows that the deed of trust to Cooper, was 
made at the instance of George R. Allen, and for his benefit, 
and that he asked Looney to become a party to the deed. 

7. The witness, Looney, spoke of the contents of the deed 
of trust, in reply to a question put by plaintiff in error, and 
without objection on the part of the defendant in error. If 
he could withdraw the evidence at pleasure, he could experi- 
ment upon the court at pleasure, and exclude every adverse 
answer made by the witness. 


PHELAN, J.—The issue to be tried was, to whom did the 
slaves, Adam and Jane, belong at the date of the levy? 
Were they the property of the claimant, George R, Allen, 
or were they subject to plaintiff’s execution, as the property 
of Wm. M. Allen? 

The witness, Looney, testified, that Wm. M. Allen came 
to him with the note for $1200, or thereabouts, which is 
proven to have been the note given to Wilson, the adminis- 
trator of Waters, for the property bid off at the sale by both 
Wn. M. and George R. Allen, and requested him, the wit- 
ness, to sign it, as his (Wm. M. Allen’s,) security, and that he 
did so. The claimant objected to proof of what transpired 
between Wm. M, Allen and witness on this occasion, because 
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George R. Allen was not present. An argument is made 
on the precise meaning of the word “transpired.” We can 
attach no force to that. The bill of exceptions must be taken 
most strongly against the party excepting, and this can be 
regarded in no other light, than as a general objection to the 
testimony given by the witness. The fact that he signed the 
note as security for Wm. M. Allen, is clearly relevant to the 
issue; and as the objection was general, even if it should be 
conceded that some part of the testimony was exceptionable, 
the objection could be properly overruled. it is unnecessary 
to cite authority for this. 

The proof of the request made by the claimant of the 
same witness, to have him included in a deed in trust, which 
witness was about to obtain from William M. Allen, to pro- 
tect him against his sueretyship on the $1200 note, so that 
he, the claimant, might be protected against his suretyship 
likewise, was also clearly relevant to the issue. 

After the plaintiff had gone on, without objection, to give 
parol evidence of the contents of the deed in trust from Wm. 
M. Allen to Cooper, trustee, to secure the note made by the 
two Allens and Looney, in favor of Wilson, administrator, 
and after the claimant had cross-examined touching the 
same matter, it was discretionary with the court to sustain 
the motion of claimant to exclude the parol evidence or not, 
and the exercise of this discretion will not be reviewed. Al- 
lowing the secondary evidence to be received without objec- 
tion in the first instance, and then cross-examining, was a 
waiver of his right to object, which the claimant could not 
recall at pleasure. 4 How. (Miss.) 396; 13 Conn. 156. 

But the admission of parol proof by the witnesss, Wilson, 
of the contents of the second deed in trust made by claim- 
ant to secure the new note that was given, against the objec- 
tion of the claimant, was an error. Smith v. Armistead, 7 
Ala. 698; Greenl. Ev. § 82, et seq. 

Claimant, at the time he delivered the note for the pur- 
chase money of the property bid off by himself and also by 
Wm. M. Allen, which, as has been shown, was signed by the 
two Allens and Looney, said to Wilson, the administrator 
and payee of the note, in the presence of Wm. M. Allen, 
“that Wm. Allen could not give security for the slaves he 
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purchased, because he had no property, but that he and Wil- 
liam had agreed, that he (claimant) should take the property 
at the bid, and make the note for the whole amount, and that 
the property should be his (claimant’s) until William paid 
for it.” The latter part of this declaration of the claimant 
to Wilson was excluded by the court. 

In this there was error. It was competent for the claim- 
ant in this issue to show, that he had purchased of William 
the slaves he bid off, or obtained a pledge of them, or‘a mort- 
gage upon them bona fide, at any time before the lien of the 
plaintiff attached, and give in evidence any fact proving or 
tending to prove such a sale, pledge, or mortgage. It can- 
not be questioned, that if a controversy had arisen, subse- 
quent to that declaration of George R. Allen to Wilson, in 
the presence of Wm. M. Allen, between George R. and Wm. 
M. Allen, about the right to the possession of these slaves, 
this declaration would have been competent evidence on the 
part of George R. to sustain his right to the possession as 
bailee, or even as a purchaser from Wm.M. Allen. William 
stands by, and hears George R., who is at the time deliver- 
ing a note to the administrator, which includes the purchase 
money for these slaves, tell the payee in the note, “ that he 
had agreed with William to make the note for the whole 
amount, and that the property was to be his until he (William) 
paid for it,” and says nothing against it. This was a few 
days after the sale, and while the slaves were at the house of 
George R. Allen. When he took the advantage of the act 
of George R. Allen in making and delivering this note, and 
heard him in that act declare that such an agreement existed, 
he thereby estopped himself from denying such an agree- 
ment, and the act and declaration accompanying it became 
competent evidence of such an agreement, against him and 
all claiming under him. It is not necessary to argue to 
prove that a plaintiff in execution, as to the property levied 
on in this case, succeeds only to the rights of his judgment 
debtor, the defendant in execution; that is, that Smith, as to 
the right to these-slaves, stands in the shoes of Wm. M. Al- 
len. This being so, the right to make this proof against 
Smith is clear. How far this testimony was affected by the 


“ther proof, going to show that subsequently George R. had 
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consented to have these same slaves embraced in the deed of 
trust from Wm. M. to Cooper, to secure Looney and George 
R. Allen, was a question for the jury. 

The other assignments of error are not noticed in the 
argument of the counsel, and it is not deemed necessary to 
consider them. 

For the errors set forth, the judgment below is reversed, 
and the cause remanded. 


WILLIAMS vs. SIMMONS. 


1. When money is collected under execution from an administrator's surety, on a 
decree of the Court of Probate against the administrator in favor of the ad- 
ministrator de bonis non, and the decree is reversed by the Appellate Court 
after the collection of the money, and after its distribution by the administrator 
de bonis non among the distributees of the estate, the surety may recover thie 
money 80 paid in assumpsit. 


Error to the Circuit Court of Tallapoosa. 
Tried before the Hon. RoBERT DOUGHERTY. 


This is an action of assuMPsIT brought by the plaintiff in 
error againsi the defendant in error to recover a certain amount 
of money, on the following facts and circumstances: One 
Price, in virtue of his office as sheriff, was the administrator 
with the will annexed of one Burns, deceased, and the plain- 
tiff in error and one Haynes were his securities on his sheriff's 
bond. Price was subsequently removed from the administra- 
tion, and the defendant in error was appointed administrator 
de bonis non of the estate of the said Burns. The defendant 
in error, Simmons, on the 17th day of January, 1845, obtain- 
ed a decree in the Orphans’ Court of Benton county against 

the said Price, the former administrator, for the sum of $1,982 
Vs, that being the balance found due to said estate from 
the said Price. On the 22d day of February, 1845, an exe- 
cution was issued from the Orphans’ Court of Benton on said 
decree, and on the 7th of March, 1845, it was returned by 


the sheriff of Benton county “no property found.” On the 
28 
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18th of March, 1845, the defendant in error sued out another 
execution against the said Price, and the said plaintiff in error 
and said Haynes, as his securities on his sheriff’s bond as 
aforesaid, returnable the first Friday in June, 1845. This 
execution was placed in the hands of the sheriff of Dallas 
county on the 8th day of April, 1845, and under it the sheriff 
of Dallas collected, by a levy and sale of the property of the 
said plaintiff in error, the sum of $1,614 74%. On the 8th 
of March, 1845, another execution was sued out, returnable 
on the first Friday in April, 1845, and was placed in the hands 
of the sheriff of Benton county. On this execution there was 
made, out of tlie property of the plaintiff in error, the further 
sum of $553 55%. 

On the 5th day of April, 1847, the defendant in error, as 
administrator de bonis non of said estate, had a final settlement 
of said estate in the Orphans’ Court of Benton county. The 
balance found to be in his hands was then distributed to the 
six legatees under the will of the said Burns, and the several 
distributive shares paid, whilst the said decree in said Orphans’ 
Court. was in full force. 

In the fall of 1847, Price sued out a writ of error to the 
Supreme Court, to revise the decree rendered against him by 
the Orphans’ Court of Benton county; and on the 11th of 
February, 1848, the said decree was reversed. 

The defendant in error then cited the said Price again to 
settle his accounts ; and on that settlement, the said Price en- 
deavored to prevent a decree being rendered against him, by 
showing the fact that the former balance found against him 
had been paid by his security, the plaintiff in error. This 
defence prevailed in the said Orphans’ Court, and the petition 
and citation calling upon said Price to settle as aforesaid were 
dismissed. From this decision of the Orphans’ Court the de- 
fendant in error took a writ of error, and at the June term, 
1850, of the Supreme Court, the said last named decree was 
reversed, and the cause remanded. 

On the second Monday of November, 1850, the Orphans’ 
Court of Benton county rendered another decree against the 
said Price, for the same amount as that rendered on the 17th 
of January, 1845. From this decree another writ of error 
was sued out by said Price to the Supreme Court, and at the 
June term of said Court, 1852, it was affirmed. 
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The record further shows, that when the estate of Burns 
was finally distributed by the defendant, it was worth in money 
and property the rise of ten thousand dollars, It further ap- 
pears, that some of the distributees or legatees are solvent, 
and some are insolvent; that the said Price also is insolvent. 
These are all the facts deemed material to a proper under- 
standing of the case. 

Thereupon the Court charged the jury, that if they believed 
all the foregoing evidence, they must find for the defendant; 
to which the plaintiff excepted. 

The court further charged the jury, that although they 
might believe the estate of said testator Wm. Burns, dee’d, 
was solvent, yet, if they believed all the evidence, they must 
find for the defendant. To this charge also the plaintiff ex- 
cepted, and prayed the court to charge the jury, “that if they 
believed that on the 17th of January, 1845, the Orphans’ 
Court of Benton county rendered the decree against Price, as 
shown in the foregoing evidence; and if executions thereun- 
der issued, as shown in the foregoing evidence; and if, under 
executions so issued, the property of the plaintiff in this suit 
was levied on, and sold by the sheriff of Dallas, and the sher- 
iff of Benton counties, as shown in evidence; and if after- 
wards, and before this suit was commenced, the said decree 
so rendered by said Orphans’ Court on the 17th of January, 
1845, was reversed by the Supreme Court of Alabama, as 
shown in the foregoing evidence; and if the estate of the 
said Wm. Burns, dec’d, was solvent, then the plaintiff in this 
suit is entitled to recover.” The court refused the charge thus 
asked, and the plaintiff excepted. 

The plaintiff then took a non-suit and his bill of exceptions; 
and here assigns for error the charges of the court as given 
and the refusal to charge as prayed. 


BELsER & Rick & MorGAN, for plaintiff in error: 

1. In all cases of promises, express or implied, made to or 
_ by an administrator, after the death of the intestate, the action 
lies by or against the administrator personally. Therefore, 
where an administrator, as such, has by use of process collec- 
ted money, under a judgment which is afterwards reversed, 
the action to recover it back must be against him personally. 
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Grier v. Huston, 8 Serg. & Rawle, 402; Gilmer v. Weir, 8 
Ala. R; Bourdine v. Roper, 7 Ala. R; Whiteside v. Jen- 
nings, 19 Ala. R. 

2. The fact, that the administrator has, after such collection 
of money by him and before the reversal of the judgment 
under which he collected it, made a final settlement of the 
estate and paid over the money to the distributees, is no bar 
to such action to recover it back from him. If such fact can 
be made available at all for the defendant, it can only become 
so by proving in connexion with it “that the estate of the 
intestate is insolvent ;—because if there are assets, he may 
indemnify himself.” Grier v. Huston, supra, 8 ib. 402; Sim- 
mons v. Price, 21 Ala. Rep; 1 Story’s Equity Jur. Section 
91 and note; Alexander v. Fisher, 18 Ala. Rep. 374. 

8. Where the proof shows that the plaintiff, thus suing to 
recover back money made out of his property by execution 
sales, was one of several securities of a sheriff who was ex 
officio an administrator, and that the executions under which 
the sales were made were against such sheriff and all his sure- 
ties, the action cannot be defeated by proving that, after the 
reversal of the judgment, the defendant as administrator ob- 
tained another decree against the plaintiff’s principal and the 
sureties. Joyner v. Third Sch. Dist. in Egremont, 3 Cushing's 
Rep. 567. 

4, The first decree is absolutely void, because the judgment 
could not be rendered in favor of the administrator Simmons, 
and because it is for an amount which had already been ad- 
ministered on. Price v. Simmons, 13 Ala. 749; 11 ib. 872. 

5. All the executions are void, because founded on a void 
judgment, and because made returnable to a wrong term of 
the court. Westmoreland v. Hale, 11 Ala. 122; 15 ib. 576; 
3 ib. 707. 

6. Money raised on a void execution is not assets of the 
estate. 7 Ala. 466; 8 ib. 72; 10 ib. 154. 

7., The administrator can recover out of the legatees. 9 
Ala, 803; 8 Serg. & Rawle, 402; 1 Story’s Eq. Jur. 91. 

8. The money can be recovered back from Simmons by 
Williams. Stewart v. Connor, 9 Ala. 8038; 7 ib. 486; 9 
Johnson, 201. ) 
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FALKNER, contra: 

Although where a judgment is reversed, an action will lie 
to recover back money collected on it, as a general rule; yet, 
if in equity and good conscience the party who has received 
it is entitled to it, it cannot be collected in an action of as 
sumpsit. See Duncan v. Ware’s Ex’rs, 5 S. & P. 119; Dupuy 
v. Roebuck, 7 Ala. 484. 

If an administrator pays out money in the course of his 
administration, without notice from one who claims it, it can- 
not be recovered back from him in an action of assumpsit. 
See Bourdine v. Roper, adm., 7 Ala. R. 466; Yarborough v. 
Wise, adm., 5 Ala. R. 292; Wilson v. Sergeant, 12 Ala. R. 
778; Grier v. Huston, 8 Ala. R. 402. 

If a stake holder pays money over to the person supposed 
to be entitled to it, before notice, it cannot be recovered by an 
action against him. See Ivey v. Phifer, 11 Ala. R. 585. 

An agent is not liable to be sued for money in his hands, 
which he has paid over to his principal before notice or 
demand. See Story on Agency, § 301 and note on page 381; 
Thompson v. Stickney, 6 Ala. R. 579; Upchurch v. Nos- 
worthy, 15 Ala. R. 705; Baring et al. v. Williams, Treas., 
17 Ala. R. 520; 1H. & Johnson, 405. 

At the time the original judgment was rendered, it should 
have been rendered in favor of the distributees of the estate, 
and for that error was reversed: but before the writ of error 
was sued out, or notice given, the money had gone into the 
hands of those entitled to receive it according to that decision. 
See Price v. Simmons, 13 Ala. R. 749. 

If the distributees of the estate were entitled to the money 
at the time they received it, how can Williams, in “equity 
and good conscience,” recover it back, Price, his principal, 
being insolvent? 

If Williams recovers in this action, then Simmons must 

recover back from the distributees; he must also collect the 
_ present decree and pay it over; the law always discounten- 
ances useless litigation, and does not require this. 


GIBBONS, J.—The questions presented by the bill of 
exceptions in this case must be considered in some measure 
as res adjudicata in this court. In the case of Price v: Sim 
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mons, adm’r, decided in this court at the last term, and repor- 
ted in 21 Ala. 337, the court uses the following language: 
“There is nothing to protect Simmons from a recovery by 
Williams, in his action in the Circuit Court of Tallapoosa, for 
the money paid to him by Williams under the decree of the 
Orphans’ Court against Price, which was afterwards reversed.” 
Price was then seeking to reverse the decree of the Orphans’ 
Court of Benton county, because he was not allowed a credit 
for the money paid by Williams, the present plaintiff, on the 
first decree rendered in the Orphans’ Court of Benton against 
him, and which was afterwards reversed in this court. This 
court affirmed the last decree of the Orphans’ Court of Benton 
county against Price, on the ground that Simmons, the de- 
fendant in error, had no defence against the present plaintiff 
in error, to avoid the recovery by him for the money which he 
had paid on the first decree against Price. The question now 
presented is substantially the same as the one presented in 
that case, and but that the parties are different in this case it 
would amount to res adjudicata. We feel bound to regard 
the decision in that case as entirely decisive of this. Were it 
otherwise, however, and were the question now presented on 
the record before us for the first time, we should adopt the . 
same conclusion. 

A judgment reversed is regarded as if it had never existed, 
and the parties are restored to their rights as they were before 
it was rendered. Dupuy v. Roebuck, 7 Ala. 484; Simmons, 
adm’r, v. Price, adm’r, 18 ib. 405. Before the first judgment 
was rendered against Price, the defendant in error had no 
claim whatever upon Williams; nor did such claim arise, until 
the decree was rendered, and execution returned “no property” 
as to Price. Clay’s Digest, 8305 § 45. It follows necessarily, 
then, that when the judgment, which was the very basis of 
the claim, was reversed, the right growing out of it to collect 
the money from Williams, on the return of “no property ” as 
to. Price, ceased to exist. 

After the reversal of the first decree, then, the defendant 
in error held the position of a party who had possessed him- 
self of the property of another, without even the color of 
right to retain it. ‘True, he had the right when he acquired 
the possession, but he has since lost it, and his possession has 
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become tortious; nor will the fact that he has since obtained 
another decree against Price, avail him in a court of law. 
That decree cannot have a retrospective operation, and relate 
back so as to make that legal which was before illegal and 
tortious. 

A different rule might perhaps prevail, if the claim against 
the plaintiff had existed anterior to the decree, and indepen- 
dent of it. Then the right to withhold would probably arise 
on principles governing setts-off, and allow the defendant in 
error to retain in his hands what was, ex cequo et bono, his own. 
But the right to a sett-off, to be available, must be perfect at 
the time of suit brought, and not acquired during its pendency. 

But it is insisted, that the defendant holds the position of 
an agent or stake-holder, and having paid over the money to 
the legatees, innocently, with the full belief that it belonged 
to the estate, and without notice that a writ of error would 
be sued out, therefore he ought not to be held liable to refund. 
The law cited as applicable to an innocent agent or stake- 
holder who pays money to the party for whom he ostensibly 
receives it, without notice that there is any other or better 
claim to it, is conceded. If the facts of the present case war- 
ranted the application of the principles which govern in such 
cases, the position would undoubtedly be well taken. But it 
is conceived that those principles do not apply to the present 
case. The money was not received by the defendant in error 
as an agent merely, or as a stake-holder, who receives money 
voluntarily paid; but it was collected by him purely on the 
ground that he had the legal right to collect it, and that right 
he had, as he supposed, established by law. He proceeded 
upon his judgment, and forced the collection of the money 
from the plaintiff by execution. He did not receive the mo- 
ney in the right of another person, but in his own right as 
administrator de bonis non. He was bound to see, and doubt- 
less, as he supposed, did see that his proceedings were legal. 
In the collection of the money he stood strictly upon his legal 
rights, and he cannot complain that the plaintiff in error, after 
the judgment is reversed, stands upon his; nor can he be said 
to hold the position of one paying out money without notice 
that there was an adverse claim to it in his hands. The fact 
that he collected the money forcibly by law, and alone upon 
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Williams v. Simmons. 
the ground of legal right in himself, must always affect him 
with notice, so far as respects the rights of the plaintiff in 
error. 

Again, it is insisted that the plaintiff in error ought not to 
recover, because his right is not founded in equity and good 
conscience; and in support of this position, we are referred to 
the cases of Duncan v. Ware's Ex., 5S. & P. 119, and Dupuy 
v. Roebuck, 7 Ala. 484. We do not intend to contravene 
these cases, or in any manner question their authority. But 
how does this case stand as regards equity and good conscience ? 
The actual debt from Price to the defendant in error has been 
paid by the plaintiff in error. This is admitted, and yet the 
defendant in error has another judgment against Price for pre- 
cisely the same amount, and for the same cause of action. 


as sheriff, and liable to respond for his defaults. He is then 
as liable in law to pay the last judgment, as he was the first. 
If the defendant did not intend to enforce that judgment, 
why go through the useless ceremony of recovering it? The 
only way in which the parties can be placed on equal grounds, 
is to let. the plaintiff have his judgment, by which he may 
defend himself against the liability created by the second 
judgment in the Orphans’ Court of Benton against Price. 
We think this is required, as well by principles of equity and 
good conscience, as by the rules of law. 

The question is not presented on this record, as to what the 
position of the defendant in error would be, if the estate 
which he represents had been insolvent, and on such a state 
of facts we express no opinion. We have but toadd, that the 
court below erred in its charges to the jury, and in refusing 
to give the charge prayed by the plaintiff. The latter charge 
we think a correct statement of the law arising upon the facts 
in evidence, and should have been given. 

The non-suit in the court below is therefore set aside, and 


the cause remanded. 





CHILTON, C. J., not sitting. 
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HAMNER, Apw’r, vs. SMITH. 


1. In the construction of deeds the cardinal rule is, to arrive, if possible, at the 
true intent and meaning of the grantor, from a fair consideration of the whole 
instrument, and then to give effect to that intention, if it ean be done without 
violating any rule of law ; and if the instrument bears upon its face evidence 
that it was written by a person unskilled in legal technicalities, a much grea- 
ter latitude of construction is indulged, than when it is formal and technical, 
and appears to have been drawn by a skillful draftsman. 

2. A deed of gift was in these words, viz: “Know all men by these presents, 
that I, A. G., for the love and affection I have for my daughter Mary, that I 
have given her a certain negro gir] named Eliza, about ten years old, with all 
her issue; which said negroes I warrant and defend to the said Mary during 
her life, and to her heirs afterwards, (especially those who, in the course of 
Providence, may live the longest with her,) against the lawful claims of any 
person or persons whatsoever.” Held: 

That the donor’s daughter took an absolute estate in the slaves, and not a life 


estate merely. ’ 
3. The ease of Ewing v. Standifer, 18 Ala. 400, re-affirmed. 


Error to the Circuit Court of Wilcox. 
Tried before the Hon. EzexieL PICKENS. 


This was an action of TROVER, brought by the plaintiff in 
error, as the administrator of Mary Williamson, deceased, to 
recover for the conversion of five negro slaves; and the court 
having decided upon a question of law, during the progress 
of the trial, adversely to the plaintiff, he took a bill of ex- 
ceptions, which was sealed by the presiding judge, and sub- 
mitted to a non-suit under the statute, which he now moves 
to set aside. 

It appears from the bill of exceptions, that the plaintiff's 
intestate had the slaves in her possession before and at her 
death, and claimed them under a deed in the words following: 

“State of North Carolina, } Know all men by these 

Cumberland County. { presents, that I, Alexander 
Graham, sr., for the love and affection I have for my daugh- 
ter, Mary Gordon, that I have given her a certain negro girl 
named Eliza, about ten years old, with all her issue; which 
said negroes I warrant and defend to the said Mary Gordon 
during her life, and to her heirs afterwards, (especially those 
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who, in the course of Providence, may live the longest with 
her,) against the lawful claims of any person or persons what- 
soever; as witness my hand and seal, this 17th of February, 
A. D. 1818.” his 
(signed) ‘‘ ALEXANDER >4 GRAHAM.” 
mark, 

The plaintiff’s intestate was shown to be the grantee in the 
deed, and the defendant was her daughter. It was also proved 
that the said Mary had several children, some of whom were 
living, and others had died before her decease, and had left 
children who were living. 

The question in the court below turned upon the construc- 
tion of the deed above copied. If it vested the entire pro- 
perty to the slave Eliza in Mary, the donor’s daughter, then 
the plaintiff, her administrator, was entitled to recover; but 
if she became entitled only to a life estate, then her estate, 
of course, determined upon her death. 

His honor, the circuit judge, was of opinion, and so charged 
the jury, that the effect of the deed was to vest a life estate 
in Mary Gordon, since Mrs. Williamson, and that her admin- 
istrator could not, therefore, recover. Many charges were 
asked by the plaintiff’s counsel, construing the instrument 
as attempting to create an estate tail, a contingent remainder, 
or as vesting the absolute property in Mrs. Gordon; all which 
were refused. The plaintiff excepted to these several rulings 
of the court, and he here assigns them for error. 


Warts, JupGr & Jackson, for plaintiff in error: 

1. The true construction of the deed shown in the bill of 
exceptions shows, that in so many words, an absolute estate 
in the negro is given to Mary Gordon, the plaintiff’s intestate. 
The gift is not limited to the lifetime of the first taker. It is 
simply the covenant of warranty which extends during the 
lifetime of the first taker, and her heirs afterwards. The gift 
of the estate in the negro is altogether different from the cov- 
enant of the warranty, and is perfect without it. 

2. But if it should be held, that the deed is inartificially 
drawn, and that the clause under the warranty limits and 
controls the gift, still, the question arises, whether, according 
to'the rule in Shelly’s case, there is not an absolute estate in 
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the first taker, and not simply a life estate? The rule is, that 
where the terms, “heirs” or “issue,” or “heirs of the body” 
or ‘issue of the body,” are used, and no other words are used 
which explain and control these terms, they are words of 
limitation, and not words of purchase. The words of expla- 
nation must, clearly and unequivocally, indicate that these 
terms are used to designate a class. 4 Kent marginal p. 229, 
230; Price v. Price, 5 Ala.; Machen v. Machen, 15 Ala. 
373; Lenoir v. Rainey, 15 Ala.; Ewing v. Standifer, 18 Ala. 
400; Isbell v. Macklin et al., decided at this term of the 
court. 

3. The words in this deed which, it is said, explain and 
qualify the word “heirs,” viz: ‘especially those who, in the 
course of Providence, may live the longest with her,” are too 
indefinite and uncertain to amount to any explanation. The 
explanation is more uncertain and indefinite than the thing 
to be explained. These words do not exclude the idea that 
the whole of the “heirs” are to take. What ones do not 
take? Can any answer be given? But to give the most fa- 
vorable construction to these words contended for by the 
counsel for the defendant in error, still, the persons intended 
by the term “heirs” would take under this deed both as heirs 
and purchasers. The rule is well established, that they can- 
not take both as heirs and purchasers. If, under the terms 
of the deed or will, they can, take as heirs, then they cannot 
take as purchasers. See Ewing v. Standifer, 18 Ala. supra. 
The decision in this case is supported, to the fullest extent, 
by the authorities, English and American. Price v. Price, 5 
Ala.; 4 Kent (marginal) 226, 227, 228, and the English au- 
thorities cited by him. 


LapsLEY & Hunter and ELMorg, conira: 

The plaintiff’s intestate took only an estate for life under 
the deed, on the following grounds: 

At common law, any one could limit property to another 
for life, and then to any one who must live within twenty-one 
years and nine months of the death of the first taker. Shel- 
ley’s case was simply an application of this rule to a particu- 
lar deed. That rule is the law of this court, but it is not in- 
consistent with our position. While the rule itself has been 
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sustained, it has been kept within its exact limits, both here 
and in England, and the courts have escaped from it when- 
ever they could, by laying hold of any expression in the deed 
which showed that the word “heirs,” or “issue,” was not used 
in its general technical sense, but applied to persons living 
within the limited time. Shelley’s case, 1 Coke’s R. 89; Bell 
v. Hogan, 1 Stew. 536; Price v. Price, 5 Ala. 578; Woodley 
vy. Findley, 9 Ala. Rep. 716; Darden v. Burns, 6 Ala. Rep. 
363; Williams v. Graves, 17 Ala. R. 62; Flinn v. Davis, 18 
Ala. R. 182. 

The deed is very inartificially drawn, and this is a very 
strong argument against applying strict technical rules to it. 
Saunders v. Saunders, 20 Ala. 710. 

The explanatory words are put in the form of a warranty, 
but no one can suppose that a real warranty was intended. 
The words of explanation show conclusively that the donor 
was not speaking of the general line of descent, was not using 
the word “heirs” in its technical sense, but as descriptive of 
a class of persons who must be living within the lifetime of 
said Mary ; for how could they live with her, unless born be- 
fore her death? 

It is objected, that the words in brackets are too uncertain. 
We reply, that they are not uncertain as to the matter for 
which we mainly use them. They are used by the donor 
simply as a definition of the word “heirs.” As to what par- 
ticular persons are meant, there may be some doubt; but there 
can be no doubt, whatever, as to the class of persons, to-wit: 
a class living in the lifetime of the first taker. But the words 
are sufficiently certain, even if particular persons were to be 
designated. We can give the word “especially” two reason- 
able meanings, either one of which wil! give certainty to the 
clause. It may mean “‘ to-wit,” or “that is to say,” or “to be 
more particular;” it may mean “preferring,” or “ giving 
preference,” or “selecting,” or “taking out of the class men- 
tioned” those who should live longest with her. 

It is also objected, that the limitation is void, because where 
persons may take as legatees or heirs, they shall take as heirs, 
and. not as legatees; and that where a word may operate 
either as a word of limitation or of purchase, it shall be held 
a word of limitation. In this connection, these words are 
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wow, et preterea nihil,” as will appear from an examination of 
the cases in our own court. In none of them has any such 
rule been permitted to enlarge the first taker’s life estate into 
an absolute one, where there were any words in the deed or 
will to limit the generality of the word “ heirs” or “issue.” 
See the cases in 1 Stew. R. 536; 9 Ala. 716; 17 ib. 62; 18 
ib. 182. 

The case of Ewing v. Standifer, 18 Ala. 400, which is 
pressed upon the court, simply decides the old doctrine, that 
where the deed contains no explanatory words, the word 
“theirs” gives the first taker the whole estate. The words of 
the opinion are: “There is no other expression in the will, 
to aid us in construing this clause, and to explain the term 
“heirs.” How, then, can this case be decisive of the present, 
where explanatory words are clearly used? But there is one 
view of that case which must cause it to be overruled, when- 
ever the same facts are presented. The expression, “to be 
equally divided among her heirs at her death,” seems to have 
been entirely overlooked. If full effect is given to that ex- 
pression, it is fatal to the conclusion there attained by the 
court, for two reasons: 1. The cases of Bell v. Hogan, Wil- 
liams v. Graves, Flinn v. Davis, and all the others of that 
class, proceed on the ground, that the limitation is not too re- 
mote, when there is any expression or direction which will 
necessarily produce an absolute vesting of the title within the 
limited time; and no direction could more decisively have 
that effect, than an order to divide at the death of the first taker. 
2. All the authorities agree, that if the deed or will orders 
a distribution or division of the property, different from that 
of the law by heirship, then the words are held words of pur- 
chase, and not of limitation; and if such division is not at a 
period too remote, it will make the provision effectual. A 
direction to divide “equally” among all the heirs, is different 
from the law’s division. The law gives it equally, only when 
the heirs all stand in the same relation. Under the will, chil- 
dren and grand-children would take equally, per capita ; un- 
der the law, they would take unequally, per stirpes. 

The true construction of the deed is this: If the words in 
brackets are taken only as a definition of the word “ heirs,” 
and are rejected as too uncertain to give the property to any 
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particular person, then the first taker has a life estate, with 
remainder to her heirs living at her death; and if the words 
in brackets are sufficiently certain, not only to fix the class al- 
luded to, but to give the property to those who should actually 
live the longest with said Mary, then she takesa life estate, and 
there is a contingent remainder to those whoshall live the long- 
est with her; and if there were no such persons then in exist- 
ence, to go to her heirs living at her death. 


CHILTON, C. J—The question to be decided by us is, 
whether the deed from Alexander Graham vested ‘in the in- 
testate the absolute property or only a life interest in the slave 
Eliza, who is the mother of the other slaves in controversy. 

The cardinal rule which must govern in all such inquiries 
is, to arrive, if possible, at the true intent and meaning of the 
grantor, from a fair consideration of the whole instrument, 
and then to give effect to such intention, if it can be done 
without a violation of any rule of law. In arriving at this 
intention, it is proper to have regard to the character of the 
written instrument, as to whether it is formal and technical, 
bearing upon its face evidence of its having been prepared by 
a skillful draftsman, or is inartificial, affording proof, by the 
language in which it is couched and the collocation of its sen- 
tences, that it was written by a person unskilled in legal tech- 
nicalities, and probably unacquainted with the meaning and 
force of many expressions employed in it. In construing the 
former, it would be proper to subject it to the technical rules 
of law as most likely to lead to a correct result, while with 
respect to the latter, a much greater latitude of construction 
is indulged. Saunders v. Saunders, 20 Ala. Rep. 710. 

Conceding, however, that the instrument before us was 
drawn by aman wholly unacquainted with legal forms, and 
applying to it the most liberal rules of interpretation, it is im- 
possible, we think, to arrive at the conclusion that the donor 
designed to give to his daughter a life estate merely. He 
gives the slave and all her issue to her, not for life, but abso- 
lutely, without any qualification as to the duration of her in- 
terest contained in the granting words. Had he intended her 
to take only a life interest, it is quite improbable that the 
grantor, however artless and ignorant he may have been, 
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would have omitted the simple words qualifying the grant— 
“T give to my daughter for life,” or “to have and hold during 
her life,” &c. Such language would readily occur to the most 
uncultivated mind, capable of comprehending the commonest 
forms of expression; and its omission is pretty clear proof, 
that it was not intended to make the instrument so operate. 
He declares, ‘I have given her a certain negro girl named 
Eliza, about ten years old, with all her issue,”—-and no doubt 
laboring under the impression, not uncommon among those 
ignorant of law, that a title is not perfect unless assured by 
what they call ‘‘a general warranty deed,” he proceeds to in- 
sert a warranty: “ which said negroes I warrant and defend 
to the said Mary Gordon during her life””—that is, he would 
protect her title and ownership so long as she should live, and 
after her death, when her heirs should come to the succession, 
he would in like manner protect their title—“ and to her heirs 
afterwards, (especially those who in the course of Providence 
may live the longest with her) against the lawful claims of 
all persons,” &. He would not only protect the interest 
which might, subsequently to his daughter’s death, vest in her 
heirs, but he would feel under peculiar obligations to see to it 
that the interests in the property of those of the heirs who 
had lived the longest with her, should be rendered available 
to them. 

It is insisted, that a warranty in a deed of gift is nugatory. 
Grant this; but the donor was unlearned in the law, and con- 
sequently may not have known that such was the fact. 
Whether he did or not, however, makes no difference; for it 
is impossible, by any just rule of construction, to construe the 
words of this warranty into a grant to the heirs of Mary 
Gordon, thus limiting her to a life estate. If the design was 
to create a life estate, with remainder over, to take effect upon 
the death of Mary, to whom is the remainder limited? The 
slave is warranted to her during her life, and to her heirs af:- 
terwards. If this creates a remainder, it is in favor of all the 
heirs of Mary; but how can this consist with the expression, 
“especially those who, in the course of Providence, should 
live the longest with her?” To give the property to all, and 
especially to some of the class, which latter expression im- 
plies an exclusion of such of them as did not live the longest 
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with Mary, is repugnant in itself; whereas, treating it, as it 
was evidently designed by the donor, as a guaranty on his 
part to protect and maintain the title to all the heirs, and 
especially to those who should live longest with the donee, 
although inoperative as a warranty, yet, to one ignorant of 
that fact, there is nothing repugnant or absurd about it; and 
this view harmonizes with the inartificial character of the 
instrument. 

But conceding the words “ warrant and defend,” as used in 
this deed, to be equivalent to “ grant,” or “give,” and even 
then, it is very clear, according to numerous authorities of this 
and other courts, that an absolute estate vested in the first 
taker. It is supposed that the word “heirs” is qualified by 
the expression “especially those who shall live the longest 
with her,” inasmuch as they could not be her heirs while living 
with her. Hence, say the counsel, the term designates a class, 
and is but descriptio personarum. But the donor does not limit 
the property to her heirs while she is living, but afterwards— 
after her death, then to her heirs and especially to those heirs 
who before her death had lived the longest with her. We 
cannot see how this expression can convert the term “ heirs ” 
into a designation of a particular class, who are to take from 
the donor, under the deed, and not as heirs of Mary Gordon. 

We have listened with much attention to the argument of 
the learned counsel, in opposition to the authority of the case 
of Ewing v. Standifer, 18 Ala. Rep. 400; and having exam- 
ined that decision with much care, we do not hesitate to re- 
affirm it as the law. As to the words of distribution super- 
added to the limitation over in that case, and which the coun- 
sel supposes entirely escaped the observation of the court, we 
have only to say, they have overlooked that portion of the 
opinion; for on page 403, in quoting from Mr. Lewis’ treatise 
on the law of perpetuity, we say, speaking of the terms ‘issue 
and heirs of the body:” They are generally and primarily 
words of limitation, 2. e. do not carry the legacy to the person 
answering that description, but describe and regulate the 
quantum of interest to be taken by such ancestor; and this 
construction is not varied by the circumstance of words of 
division or distribution being superadded to the gift to the 
issue; nor will that of a gift over in default of issue afford a 
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sufficient 1 reason 1 for construing the word “issue,” otherwise 

than a word of limitation ;” and we say further in that case, 

that the will providing for a distribution equally among all 

the heirs, made the same disposition of the property which 

the law, without it, made. It cannot be contended that our 

law makes an unequal division of the property among the 
heirs—for if they stand in equal degree, they take per capita, 

each an equal share; ifsome of them who would have inherited 

be dead, leaving children, the latter take per stripes—by right 

of representing their ancestors, and inherit through them. 

It is, however, unnecessary now to add to that opinion, since 
the authorities cited in it, we think, fully sustain the law as 
there declared. In the case before us, as in the case of Kwing 
v. Standifer, there is nothing showing that the term “heirs” 
has any other than its primary meaning. The expression in- 
cluded in parenthesis (“‘ especially those who may, in the course 
of Providence, live the longest with her,”) which, it is insisted, 
explain and limit the word “heirs” to a particular class, and 
make it a description of the particular persons to take, is more 
general and indefinite than the term to be explained. Those 
heirs who may have lived the longest with her, might have 
been children, or grand children, or, in default of lineal de- 
scendants, her collateral relations. In short, they must fill 
the character of heirs, and then they do not take to the ex- 
clusion of other heirs. But we re-assert the ancient canon of 
the common law, that when they take in the character of 
heirs, they must take in the quality of heirs, (Jones v. Mor- 
gan, 1 Bro. C. R. 206; 4 Kent’s Com. 236, top page, es ed. ;) 
and consequently cannot take as purchasers. 

But it is said that the rule which is invoked is olin and 
that the courts are astute to seize upon very slight circum- 
stances to get round it. For my own part, I think the rule 
in Shelley’s case founded in wise and sound policy. It fur- 
nished a solid and stable rule of property, cut off strife and 
_ litigation, resulting from the pursuit of loose and conjectural 
intentions, by giving a fixed and determined meaning to cer- 
tain expressions; and while it contributed to the free circula- 
tion of property, by divesting it of clogs which prevented its 
alienation, at the same time it afforded ample scope for atten- 
tion to future provisions to meet family exigencies, which the 
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interest of society required should not be wholly overlooked. 
Lewis on Perp. 4; 4 Kent, 227 mar. 

We may well admire judicial acumen, when exerted to as- 
certain what the law is, in order that, when ascertained, 
whether it be good or bad, it may receive from the judge an 
implicit obedience; but I humbly conceive there is no prin- 
ciple more dangerons in the administration of justice, than 
that which justifies the resort on the part of the judge to 
slight, flimsy, unsatisfactory shifts to avoid what he conceives 
to be an odious rule of law. He may meet the justice of the 
particular case, but the precedent unsettles the law, and tends 
tomake shipwreck of principle. Ina word, the judge becomes 
the arbitrator, rather than the interpreter of thelaw. ‘“ Bouyv. 
Dic. Tit. Judge.” I would not be understood as applying 
these remarks to the judge who tried this cause. They are 
general, and designed as a response to that class of decisions 
cited by the learned counsel, which, with becoming humility, 
I conceive to be obnoxious to such criticisin. 

After the best examination we are enabled to give this case, 
we all agree that, in either view of this instrument, it vested 
in the plaintiff’s intestate the absolute property in the slaves. 
It follows that the judgment in the court below must be 
reversed, the non-suit set aside, and the cause remanded. 


WHITE ws. WORD, Apm’r. 


1, When the declaration sets out a note payable “one day after date,” and the 
note offered in evidence is payable ‘one day after,” the word “date” being 
omitted, the variance is immaterial, and the omission will be supplied by in- 
tendment. 

2. In an action against a defendant in his own right, he cannot set off a debt due 
to him as administrator or guardian, unless he has been charged with the debt 
on final settlement had in the Court of Probate before the issue of the writ. 


Error to the Circuit Court of Limestone. 
Tried before the Hon. THomas A. WALKER. 


Dest by the defendant in error, as the administrator of 
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James Word, against White, as the maker of two promissory 
notes, each payable to John Taylor, and assigned by him to 
the intestate in his lifetime; both assignments bearing date 
May 13, 1858. The first note is for the payment of $41 54% 
on the 2d day of January, 1842; the other is in these words: 

“20 27.—One day after I promise to pay John Taylor 
twenty dollars and twenty-seven cents, value rec’d. January 
1, 18438. (Signed) SAMUEL D. Wuire.” 

The defendant pleaded, nil debet, set-off and payment. 
On the trial, the plaintiff offered to read in evidence to the 
jury the note above copied, to which the defendant objected ; 
but his objection was overruled, and he excepted. The de- 
fendant then proved, and offered in evidence under his plea 
of set off, the two following notes: 

“ $60.—On or before the first day of January next, we, or 
either of us, promise to pay Samuel D. White, administrator 
of the estate of W. H. White, deceased, sixty dollars, for the 
hire of a negro girl Malinda. Witness our hands and seals, 
this January 2, 1840. 

(Signed) “ JoHN TayYuor, [Seal.] 
“JAMES Worp, [Seal.]” 

‘‘ $55.—On or before the first day of January, one thousand 
eight hundred and forty-three, I promise to pay Samuel D. 
White, guardian of George White, fifty-five dollars, for the 
hire of a negro girl named Malinda. Given under my hand 
and seal, this lst January, 1842. 

(Signed) “ JoHN TAayLor, [Seal.]” 

The defendant then proved that he had had a final settle- 

ment in the Court of Probate, both of his administration on 
the estate of W. H. White, and his guardianship of George 
White; and that on these settlements he had been charged 
with all the negro hires; and then again offered to read said 
notes; but the court refused to allow it, and the defendant 
excepted. 
_ The said settlements in the Court of Probate were had in 
August, 1852; and the writ in this case was issued February 
19, 1849. 

The errors assigned are : 

1. Allowing the plaintiff to read in evidence to the jury 


the note objected to; 











444 ALABAMA. 





a a ‘White v. Word, Adm’r. 


2. The refusal to allow the notes offered by the defendant 
under his plea of set off, to go to the jury when first offered ; 

3. The refusal to allow said notes to go to the jury, when 
offered the second time by defendant. 


Ropinson & JONES, for plaintiff in error; 

1. The defendant may plead, as an off-set, any money de- 
mand upon which he may maintain a suit in his own name. 
6 Ala. 343 ; 1 ib. 93. 

2. White might have sued on these notes in his own name. 
6 Ala. 401; 16 ib. 142; 19 ib. 244. 

8. The terms “ guardian” and “ administrator” are but a 
deseriptio persone, and do not indicate the right in which the 
party sues, or the character in which the payee receives the 
note. 19 Ala. 244; 16 ib. 142. 

4, To indicate the right in which the plaintiff sues, or the 
character of the payee, the word “as” must precede these 
terms. 1 Chitty’s Pleading 233, 234. 

5. There was error in admitting the note offered by plain- 
tiff which was objected to. The legal effect of the note 
offered in evidence was essentially different from that described 
in the declaration. 


Ropert C. BRICKELL and LUKE PRYOR, contra: 

1. The objection to the note offered in evidence by the 
plaintiff was properly overruled. The legal effect of the note 
is, @ promise to pay “one day after date.” 

2. The notes offered in evidence by the defendant below, 
under his plea of set-off, were properly rejected. They are 
not due the defendant in his own right, but as guardian and 
administrator: they are not mutual debts. 19 Ala. 801; 18 
ib. 816; 13 ib. 710; 12 ib. 105. 

8. The final settlements of the defendant with the Court of 
Probate were had in August, 1852, three years after the in- 
stitution of this suit. To be the subject of a set-off, a debt 
must be a valid and subsisting demand at the commence- 
ment of the suit. Cox v. Cooper, 3 Ala. 256; Harbin v. Levi, 
6 ib. 899; Johnson & Wife v. King, 20 ib. 270. 


LIGON, J.—The first point arising out of the assignment 
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of errors relates to the action of the court, in overruling the 
defendant‘s motion to exclude from the jury the note for $20 
#5», Which the plaintiff in the court below proposed to read 
under his declaration. This objection is founded upon a sup- 
posed material variance between the note set out in the 
declaration, and the one proposed to be read, in this: the de- 
claration, in one count, sets out a note for the sum of $20 .3,%, 
payable “‘one day after date,” and the note produced and read 
to the jury is for the sum of $20 3,4, payable “one day 
after,” the word “date” being omitted. This variance is al- 
together too immaterial to be regarded. The court will 
supply the word “date,” and intend that the note was payable 
one day after its date. 

The remaining assignments of error have been already 
passed upon by this court, in cases which have arisen hereto- 
fore, and we are content to follow the ruling in those cases. 

In Thomas v. Hopper, 5 Ala. Rep. 442, it was held, that, 
in an action against a defendant in his own right, he cannot 
offset a debt due to him as administrator. In the case under 
consideration, White is sued for his individual debt, and he 
proposes to offset the plaintiff’s demand with two notes, the 
one due him as administrator, and the other as guardian. 
This is clearly not allowable. See, also, Harbin v. Levi, 6 
Ala. Rep. 399. 

But it is contended, however, that, if, under ordinary circum- 
stances, he would not be allowed to use these notes as offsets, 
yet the rule is different where it is shown that he has settled 
up the estates of his intestate and ward, and on such settle- 
ment has been charged with these notes; that in such case 
they become his individual property, and are sets-off in his 
hands. 

When such settlements take place before the issue of the 
writ in the action in which the set-off is pleaded, this is true, 
as has already been decided by this court in the case of Hall 
_ y. Chenault, 18 Ala. Rep.710. But, we apprehend, the plain- 
tiff in error has not brought himself within the rule laid 
down in that case. The writ here appears to have been 
issued on the 19th of February, 1849, and the set off, under 
which the plaintiff in error claims the absolute ownership 
of these notes, did not take place until August, 1852. -The 
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suit against him had been pending more than two years, be- 
fore he became entitled in his own right to the proceeds of 
either of the notesg proposed as sets-off ; for, until a final set- 
tlement of his guardianship and administration, the money 
arising from them would have been the assets of his ward, or 
of the estate of his intestate. There is nothing, then, to pre- 
vent him from the operation of the rule, which requires that 
a set-off, to be available, must be owned by the defendant 
and due when the writ issues in the suit against him. Har- 
bin v. Levi, supra ; Cox v. Cooper, 3 Ala. Rep. 256. 

It results from what has been said, that there is no error in 
the record, and the judgment must be affirmed., 





JONES vs. PARKS. 


1. When the clerk’s certificate that a deed was properly recorded, misdescribes 
the name of the grantor, by substituting another name, (as McKinnie for 
McKewin,) it is not sufficient to prove a compliance with the registration acts, 
and to render the record admissible in evidence. 

2. The opinion of the clerk by whom the deed ought to have been recorded, that 
the deed offered in evidence was the one which was recorded, is illegal and 


inadmissible as evidence. 


Error to the Circuit Court of Talladega. 
Tried before the Hon. RoBert DOUGHERTY. 


DETINUE by Parks against Jones, for a wagon and harness. 
The plaintiff claimed under a deed of trust, executed on the 
15th January, 1846, by James M. McKewin, to said Parks, 
as trustee, which recites that the grantor is justly indebted 
to Curry & Groce, in the sum of $76 50, and, in considera- 
tion of said indebtedness, conveys to said trustee a wagon 
and harness, in trust that he would retain them until default 
was made in the payment of said debt, and then, on the re- 
quest of said Curry & Groce, would take said property into 
his possession, sell it, and pay the debt out of the proceeds 


of sale. 
On the trial below, ‘the plaintiff offered said deed in evi- 
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dence, on proof by the subscribing witness of its execution; 
he also offered said deed in evidence, on proof of its probate 
and registration in the office of the clerk of the County Court 
of Talladega. The defendant objected to said deed’s going 
in evidence, first, because no consideration had been proved, 
and, secondly, because said deed was recorded as having been 
executed by one James M. McKinnie, when the true name 
of the grantor was James M. McKewin. The judge of pro- 
bate, who was clerk of the County Court when said deed was 
executed, was:introduced as a witness, with the book of re- 
cords, by plaintiff, and stated, that said deed had been proven 
before him, and left with him for registration; that he hand- 
ed it to his deputy, for record, &e. On examining the record, 
it corresponded with the deed in every particular, except that 
the name of the grantor, whenever it occurred, was written 
James M. McKinnie. Said witness further testified, that he 
was in the habit of examining the work of his deputy, and 
that he had no doubt that this was the record of the deed of 
trust, though he had never, as he recollected, examined it 
before. Defendant objected to that part of his testimony 
which is as follows: ‘He had no doubt that this was the 
record of the deed ;” but the court overruled the objection, 
and defendant excepted. Plaintiff stated, that he expected 
to prove actual notice of the deed on defendant. The court 
suffered the deed and the record, as aforesaid, to be read to 
the jury, on plaintiff’s stating that he would show a consid- 
eration; and defendant excepted.” 

The endorsement by the clerk on the deed certified, “that 
the within trust deed from Jas. McKinnie to Wm. H. Parks, 
was filed in” his “office on the 17th January, 1846, and was 
duly recorded,” &c. 

The plaintiff introduced another witness, who testified, that 
a contract was made, in 1845, between one Donnegan and said 
McKewin, by which the latter, in consideration of receiving 
' the wagon and harness from Donnegan, agreed to pay to 
Curry & Groce about the sum of $75, which Donnegan said 
he owed them. He also proved the execution of a note for 
$76 by McKewin, dated April 8, 1845, and payable to Cur- 
ry & Groce on the first day of January next after date; also, 
an instrument in writing, of the same date, made by said Mc- 
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Kewin, acknowledging that he had in his possession a wagon 
and harness which he was to retain until the first day of Jan- 
uary next thereafter; and that if he paid said note, he was 
to be entitled to said wagon and harness; but if not, then 
Curry & Groce were to be entitled to them. 

Plaintiff also proved the execution of the note described 
in said deed of trust, and defendant moved to exclude “ each 
of said last mentioned notes from the jury, on the ground 
that no consideration had *been proved ;” which motion was 
overruled, and defendant excepted. There was also evidence 
tending to establish that the defendant was in possession of 
the wagon and harness before suit brought; and the record 
further shows, that testimony was offered tending to prove 
that the defendant was a bona fide purchaser of the wagon. 

Upon this evidence, several charges were requested by the 
defendant below, which the opinion of the court renders it 
unnecessary to state specifically. The errors assigned are: 

1. In permitting the deed of trust to goin evidence, with- 
out proof of consideration. 

2. In permitting the clerk to give his opinion, “ that he had 
no doubt it was the record of the deed.” 

3. In permitting the deed and the record to be given in 
evidence, the deed having been recorded in the name of Mc- 
Kinnie instead of McKewin. 

4. In permitting the note and receipt given by McKewin 
to Curry & Groce, to be read in evidence. 

5. In permitting the note mentioned in the deed of trust 
to be read in evidence, without proof of consideration. 

6. In refusing each one of the charges asked by plaintiff 
in error. 


Wuite & Parsons and JoHN WHITE, for plaintiff in error: 

1. The plaintiff below sued upon the deed as trustee, and 
cannot claim under the receipt acquired by McKewin, that 
being given to Curry & Groce. The suit should have 
been brought in their names. 

2. At the time the deed under which the plaintiff below 
claimed was made, the wagon, &c., were in the possession of 
Jones, who claimed adversely to McKewin, the grantor in 
the deed; the deed, therefore, passed no title to Parks. 8 
Porter 287; 18 Ala. 21; 16 ib. 581. 
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3. As against Jones, the plaintiff below should have proved 
a consideration for the deed. 16 Ala. 725. 

4. The record of the deed should have been excluded. 
Dubose v. Young, 10 Ala. 365. 


RicE & MorG@an, contra: 

1. Where plaintiff brings detinue for a wagon and har- 
ness, and adduces evidence tending to show his right to the 
harness, as well as the wagon, and the defendant adduces 
evidence tending to show a purchase of the wagon only, but 
not of the harness, the court may properly refuse any charge 
which is founded on the assumption, that if the defendant 
had established his defence as to the wagon, the plaintiff 
could not recover-at all. The verdict and judgment show 
plaintiff’s right to both harness and wagon in this case. 

2. Jones is not a bona fide purchaser of the wagon, and 
the evidence shows he is not such a purchaser. McKewin 
had no right or title in November, 1845, when Jones pre- 
tends he bought the wagon of him. At that time, McKewin 
was a mere naked bailee, without title, and could not make 
a valid sale. At all events, he could not then have made a 
valid sale to one of his own creditors, in payment of an an- 
tecedent debt. Miller v. Walker, 11 Ala. 1067. 

3. Only one affirmative charge is complained of. Refusals 
to charge are assigned for error. Each charge refused is un- 
authorized by the evidence, and embraces a non sequitur, viz: 
that the plaintiff cannot recover. 

4, The beneficiaries and trustee in the deed of trust had 
done, within proper time, all the law required of them. The 
deed was duly acknowledged, and left for record with the 
proper officer, in proper time. The omission or neglect of 
duty by the officer afterwards, cannot affect the party claim- 
ing under the deed. Williams v. Jones, 2 Ala. 314; Boyd 
v. Parsons, 20 ib. 

5. The evidence of the clerk isno ground of reversal. At 
most, it is redundant evidence, which could not possibly in- 
jure Jones. Boyd v. Parsons, 20 Ala.; Brock v. Headen, 
18 ib. 370. 


GOLDTHW AITE, J.—In the case of Dubose v. Young, 
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10 Ala. Rep. 266, it was held, that when the certificate of the 
proper officer, that a deed was duly recorded, misdescribes 
the name of the grantor by substituting another name, the 
certificate is of no value as evidence, although direct refer- 
ence be made therein to the deed, by the use of the term, 
“the foregoing deed.” In the present case, the deed was ex- 
ecuted by McKewin, and the certificate described it as having 
been made by McKinnie. Under the influence, therefore, of 
the decision we have just referred to, the certificate did not 
prove a compliance with the registration acts, by showing 
that the deed had been deposited in the proper office, within 
the time for registration. McGregor v. Hall, 3 8. & P. 397; 
Dubose v. Young, supra. Neither does the evidence of the 
witness, Cotton, which was offered for that purpose, show at 
what time the deed was deposited for record. This being the 
case, the record was inadmissible. Under the influence of 
the decision in Dubose v. Young, it could not properly have 
been regarded as the record of the deed which had been 
proved. 

The bill of exceptions shows, that in the contest which 
arose in relation to the record of the deed, the clerk of the 
court in which it should have been recorded, was offered asa 
witness, and testified, that he had received the deed, and 
handed it to his deputy to register; that he was in the habit 
of examining his work, and that he had no doubt that the 
record exhibited was the record of the deed of trust which 
was before the court. The portion of this testimony which 
was matter of opinion was objected to, and the overruling of 
this objection is made the basis of one of the assignments of 
error. We are clear that this evidence was illegal, and 
should not have beev received; and although its admission 
could not have availed the plaintiff in error, if the record 
was admissible without it, yet, as we have already seen, such 
was not the case, and as the record was admitted apparently 
upon this testimony, we cannot say that it worked no injury 
to the party objecting. From another portion of the record 
it appears, that evidence was offered to show that the defend- 
ant was a bona jide purchaser ; and the fact as to whether the 
deed of trust was recorded, was an important question, so far 
as he was concerned. Our conclusion is, that the court erred 
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in the admission of this evidence, and that the error may 
have been prejudicial to the defendant. There was, howev- 
er, no error in the refusal by the court below to exclude the 
notes, on the ground of a want of consideration. The evi- 
dence upon this point tended to establish the fact, that in 
April, 1845, before the execution of the deed of trust, Mc- 
Kewin, the grantor, received from one Donnegan the prop- 
erty conveyed, upon the consideration that he should pay to 
Curry & Groce, the beneficiaries in the deed, about the sum 
of seventy-five dollars, which Donnegan admitted he was in- 
debted to them. It is unnecessary to refer to authority to 
show that this furnished a sufficient consideration for the ex- 
ecution of the first note made by McKewin to Curry & Groce. 
Evidence having been offered tending to establish the indebt- 
edness of McKewin, to about the amount for which the note 
secured by the deed of trust was given, it then became a 
question of fact for the jury, to decide whether such indebt- 
edness constituted the consideration of the last mentioned 
note. The possession of the first note by the plaintiffs be- 
low, although it may have been a circumstance tending to 
show that the second note was not based upon the same con- 
sideration, was not conclusive, and was properly submitted 
to the jury for their determination. 

In relation to the several charges which were requested on 
the part of the plaintiff in error, we are of opinion that they 
were properly refused. The evidence, as disclosed by the 
record, tended to show that the defendant was in the posses- 
sion of the harness, as well as the wagon, before suit brought. 
Conceding, for the purposes of the argument, that a full de- 
fence may have been made out against the right of the plain- 
tiff to recover the wagon, does it follow that the harness 
could not have been recovered? The several charges, if 
given in the terms in which they were asked, would have 
been equivalent to instructing the jury, that the plaintiff 
could recover nothing, if upon the law he was not entitled to 
recover the wagon, 

For the error we have referred to in the admission of the 
record, the judgment is reversed, and the cause remanded. 
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LEE vs. LEACHMAN, Apw’Rr. 


. When a creditor files his claim against an insolvent estate, agreeably to an or- 
der of the court, and afterwards brings suit on it against the administrator de 
bonis non, the time which elapsed while the proceedings were pending in the 
Court of Probate cannot be deducted to prevent the bar of the statute of 
limitations. 


ERROR to the Circuit Court of Greene. 
The record does not show the name of the presiding judge. 


Assumpsit by Lee against Leachman, as the administrator 
de bonis non of Lewis Oliver, deceased, on a promissory note 
made by said Oliver, dated May 15, 1887, and payable two 
years after date. 

Among other pleas, the defendant pleaded the statute of 
limitations; to which the plaintiff replied, that, after the 
death of said Oliver, Elizabeth Oliver was appointed his ad- 
ministratrix on the 11th November, 1839, by the Orphans’ 
Court of Greene; that said administratrix, afterwards, on 
the 11th January, 1841, reported the estate of her intestate 
insolvent, which report was received by the court,'and an 
order was made, agreeably to the statute, requiring all claims 
against said estate to be filed in the office of the clerk of said 
court within the time prescribed by law; that plaintiff filed 
his note in the clerk’s office, as a claim against said estate, on 
the 21st May, 1841, agreeably to the terms of said order; 
that said claim remained on file until March, 1845, no settle- 
ment of said estate having taken place, at which time said 
administratrix appeared in said court, and resigned her said 
administration; that said resignation was accepted by said 
court, and that said Leachman was, then and there, appointed 
administrator de bonis non of said estate. The replication 
then proceeds as follows: “And so the said plaintiff in fact 
says, that deducting the time during which his right of action 
on the aforesaid promissory note was suspended by the report 
of the insolvency of said estate, as aforesaid, his said action 
did accrue within six years, &c.; and this he is ready to 
verify,” &c. 
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To this replication the defendant demurred, and his de- 
murrer was sustained; and the judgment on the demurrer is 
now assigned for error. 


E. W. Peck, for plaintiff in error: 


1. By our statute, after an estate is declared insolvent, a 
creditor cannot commence and prosecute an action on his debt 
against the executor or administrator, but is required to file 
his claim in the clerk’s office within six months after the 
estate is declared insolvent. Clay’s Dig. 194,§ 10. If, how- 
ever, an action has been commenced before the estate is 
declared insolvent, it will not be abated on any plea or sug- 
gestion that such estate has been reported or declared insolvent; 
in such case the creditor may have judgment, that he is enti- 
tled to the sum found to be due him, but on such judgment 
no execution can issue; the only effect of such judgment is, 
to settle the amount of the creditor's claim against the estate, 
which is to be certified to the Orphans’ Court, and there paid 
like other claims that may be established against the estate. 
Clay’s Dig. 195, § 18. 

2. Although, as a general rule, when a statute of limitations 
once commences, it runs on, notwithstanding any subsequent 
disability ; yet, when the disability grows out of some statu- 
tory provision, the time during which such temporary 
disability continues, is excluded from the computation. 8 
Por. 247; 2 ib. 44; 2 Smedes and Marshall’s Rep. 452, and 
the cases cited. As, therefore, the plaintiff was prohibited 
from suing on his own claim, from the time the estate was 
declared insolvent until it was afterwards found to be solvent, 
the time between those periods ought not to have been 
counted against the plaintiff. 


S. F. HALE, contra: 

The statute of limitations had commenced to run, before 
the report of the insolvency of the estate; and when the 
statute has once begun to run, no intervening disability of 
either party will arrest it. Angell on Limitations, 57; 4 
Howard’s R. 38; 2 Bibb 537; 4 ib. 468; 15 Ala. 198. 

This case is not within any of the express exceptions of 
the statute,—Clay’s Digest 8326; and when a party seeks to 
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avoid the statutory bar, he must bring himself within some 
one of its exceptions; courts will not extend the exceptions 
of the statute. 1 Cowen’s R. 356; Angell on Limitations 
205. The death of neither party will arrest it. 3 Stew. 180; 
15 Ala. 546. The pendency of an injunction will not arrest 
it. 16 Wend. 572. The bankruptcy of a party will not sus- 
pend it. 17 Ala. 3738. 

The report of an estate as insolvent, does not prevent the 
creditor from proceeding to enforce his debt; it only changes 
the forum of litigation to the Orphans’ Court. Aikin’s Dig. 
152, 154; Edwards v. Gibbs, 11 Ala. 292. 


PHELAN, J.—We have repeatedly held, that when an 
administrator reported an estate insolvent, and his report was 
received by the Orphans’ Court, this, without more, previous 
to the act of 1843, gave that court jurisdiction over the estate 
as an insolvent estate. Clarke v. West, 5 Ala. 117; Steele 
v. Weaver, 20 Ala. 540, and cases there cited. This took 
away from all the creditors of the intestate, who did not have 
suits pending at the time, the right to sue in the ordinary 
way for the recovery of their demands, and merely allowed 
those who had suits pending, to proceed with them to have 
their demands settled and ascertained by a judgment, on 
which no execution was allowed toissue. Clay’s Digest 192, 
§ 2. . 
From the time that an estate is reported insolvent, it has 
been held, that the administrator becomes an actor in all the 
subsequent proceedings connected with orders for settlement, 
and to all settlements and decrees of distribution among the 
creditors, and is bound to take notice of what is done by the 
court or its order in this behalf. Clarke v. West, 5 Ala. 117. 
When an estate was reported insolvent previous to 1848, it 
was the duty of the Orphans’ Court to give notice to all the 
creditors to file their claims within some certain time, not less 
than six nor over eighteen months from the time of making 
the order, and the creditors were allowed to file their claims 
against the insolvent estate in the clerk’s office. Aikin’s Dig. 
154, § 7. Previous to the act of 1848, the mode provided 
for trying the validity of claims, where objections were 
offered, was not either very specific or satisfactory; but 
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since the act of 1843, it can be done in a mode quite as satis- 
factory, as by suit at common law. Clay’s Dig. 194, § 11. 
When the time had expired for filing claims against an 
‘insolvent estate, it was the duty of the Orphans’ Court to — 
proceed to settle the estate of its own motion ; or it could be 
moved, and, if occasion demanded it, compelled, doubtless, 
to proceed to a settlement with the administrator and distri- 
bution among the creditors who had filed their claims. Aikin’s 
Dig. 152, § 2; ib. 154, § 7; Edwards v. Gibbs, 11 Ala. 292. 

The foregoing statements are made with a view to show,,. 
that when the statute took away from a creditor the right to 
proceed by suit in the ordinary way, against an administrator 
who had reported an estate insolvent, it provided for him 
another remedy. It allowed him to file his claim, and there- 
by acquire a right, as a creditor who had filed a claim, to 
compel the administrator, in due time, to make settlement, 
upon which the court would decree distribution of the assets 
of the insolvent estate, and award to him such a share thereof 
as his claim might be entitled to. 

It seems that the estate in this case was duly reported in- 
solvent, and that Lee filed his claim against it in due time in 
the clerk’s office. We cannot learn from the record that 
anything further was done in the matter by the Orphans’ 
Court towards the settlement and distribution of this estate. 
But it appears that, after the lapse of several years from 1841, 
the time when the estate was declared insolvent, namely, on 
the 11th March, 1845, the administrator resigns, and Leach- 
man is appointed administrator de bonis non; and in July, 
1847, Lee sues Leachman, the administrator de bonis non, on 
this note, in the ordinary way, in the Circuit Court of Greene. 
Leachman defends, by pleading the statute of limitations, and 
Lee replies, that the statute ought not to run against him, on 
account of the proceedings in the Orphans’ Court, by which 
he had been prevented from suing in the ordinary way. 

It is a doctrine which the courts are inclined to adhere to 
with some strictness, on account of its supposed excellence, 
having respect to general consequences, that when the statute 
of limitations once begins to run, it will not cease to do so 
because of intervening disabilities. Neither an injunction, 
nor bankruptcy, nor the death of a party, will stay its pro- 
gress. Angell on Lim. 57; 16 Wend. 572; 17 Ala. 373. 
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The only exception yet allowed, that I am aware of, 
beside the express exceptions, is that made in favor of those 
who are prohibited by positive law from bringing suits 
against executors and administrators for a certain time after 
grant of letters. And in respect to this exception, it is 
thought, that, as one positive law forbids a suit for a certain 
time, and another law declares that all suits shall be barred 
unless brought within a given period after action accrues, the 
bar of the statute of limitations should not be made complete, 
until it embraced this full period, throwing out the time of 
such positive prohibition. ‘The two statutes, interpreted side 
by side, seemed plainly to require this. Angell on Lim. 205, 
et seg.; Hutcheson v. Tolls, 2 Por. 44; Houpt v. Shields, 3 
Por. 247; 2 Smedes & Mar. 452; Howell v. Hair, 15 Ala. 
Rep. 419. 

But in this case, although there is a prohibition to bring 
suit in the ordinary way, the law in lieu of that provides 
another, and what is supposed, under the circumstances, to be . 
a better way of bringing suit.against the administrator of an 
insolvent estate. The party has only to file his claim, and 
pursue his rights with ordinary diligence, and he cannot fail 
to obtain a judgment and such satisfaction of the same as the 
circumstances will afford. If he loses this right, he does so 
by his own laches. We cannot agree, that such a case will 
authorize us to establish a new exception against the continu- 
ous operation of the statute of limitations after it has once 
begun to run. 

For all that is shown by this record, the way may yet be 
entirely open for the holder of this note to pursue his rights 
upon it in the Probate Court, by bringing the administrator © 
de bonis non to settlement. 

The demurrer to the replication of the plaintiff was prop- 
erly sustained, and there is no error in the same. 

Let the judgment be affirmed. 
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HARRISON’S EXECUTORS vs. CORDLE et At. 


1. In assumpsit by husband and wife against the executors of the wife’s father, 
on an alleged indebtedness of the deceased to the wife, it was held: 

1. That a memorandum book in the handwriting of the deceased, containing 

entries made by him a few days before his death, and purporting to give a 

list of all the debts owing by him, is not admissible evidence for the 


defendants. 

2. That after plaintiffs had introduced evidence of declarations made by the 
deceased, as to his intention to give each one of his daughters the same 
amount of property, and of the amount given to the others, it was compe- 
tent for the defendants to rebut this proof, by evidence showing that the 
deceased had given money and property to plaintiffs by way of advancement, 
and had supplied them with the means of living for a number of years. 


Error to the Circuit Court of Limestone. 
Tried before the Hon. THomas A. WALKER. 


This was an action of ASSUMPSIT, by the defendants in error 
against the plaintiffs in error, as the executors of the last will 
and testament of Benjamin Harrison, deceased, to recover an 
amount of money alleged to be due and owing from Harrison, 
in his life time, to Mrs. Cordle, one of the plaintiffs below. 
The issues were non assumpsit, payment, set-off, and the statute 
of limitations of three and six years. 

On the trial, the plaintiffs, in order to maintain their action, 
introduced proof showing that Mrs. Cordle, one of the plain- 
tiffs, was the daughter of Benj. Harrison, deceased; that said 
Benjamin, in his life time, had said to the said Caroline (his 
daughter, one of the said plaintiffs) that he had money for her 
in his hands, and on several occasions he had said that he in- 
tended to give her as much as he had given to his other chil- 
dren, and particularly as much ashe had given Mrs. Anderson, 
another of his daughters; that on one occasion, he had asked 

the said Caroline why she did not go to the Springs, and she 
replying that she had not the means, he replied that she had 
plenty of means in his hands, that she had not yet drawn her 
portion as the other children had, and she could have it when- 
ever she called for it. The plaintiffs further proved, that the 
said — in his life time, and about the year 1847, placed 











al ERS AA. 


Harrison’s Ex'rs. v. Cordle et al. 


upon one of his plantations twenty negroes, and put them 
under the control and management of one Anderson, his son- 
in-law; that said Anderson received for his share of the pro- 
ceeds of said plantation, eight-twentieths. The bill of ex- 
ceptions does not set forth any proof of agift, by actual deliv- 
ery, of any money or thing to the said Caroline ; but states that 
the said Harrison had said that he intended to give to the said 
Caroline as much as he had given the other children, and ac- 
knowledged that he had money for her in his hands. 

The plaintiffs then introduced one Bradley, who swore that 
the share of Anderson of the proceeds of the plantation of 
which he was in possession, under the said Harrison, during 
the three years, were as follows: one year $339; one year 
$1056, and one year $320. ‘‘ The defendants offered to prove 
by said Bradley, that the plaintiff, C. W. Cordle, with his 
family, occupied a house and plantation of the testator four 
or five years anterior to 1847, and that the use of said house 
and plantation were worth $400 per annum; to the admission 
of which evidence the plaintiffs’ counsel objected. The ob- 
jection was sustained by the court,” and the defendants ex- 
cepted. The defendants also offered to prove, by the same 
witness, that the said testator had given plaintiffs, prior to 
1847, a negro boy, which the said ‘plaintiffs had sold to the 
witness for $600; to the admission of this evidence the plain- 
tiffs objected, and the court sustained the objection, and the 
defendants excepted. The defendants also offered in evi- 
dence a memorandum book made by the said testator, in his 
life time and shortly before his death, purporting to state all 
the debts that he owed in the world, in which said list was not 
found any memorandum of indebtedness to the plaintiffs or 
either of them; to the admission of this evidence the plain- 
tiffs also objected; the objection was sustained, and the 
defendants also excepted. 

The errors here assigned are, the rejection by the court of 
the evidence above stated offered by defendants. 


C. C. Cay, Jr, & J. W. Cuay, for plaintiffs in error. 
Rosert C. BRICKELL, contra. 


GIBBONS, J.—The record before us presents no question 
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as s to the legal effect of the plaintiffs’ evidence before the j jury. 
It seems to have been received on the trial below without 
objection, and no question of law raised upon it, as to whether 
it showed or tended to show a legal liability against the ex- 
ecutors of Benjamin Harrison, deceased. Confining ourselves, 
therefore, entirely to the points presented by the record, we 
proceed to notice the matters assigned for error. 

The defendants below offered, for the purpose of rebutting 
the plaintiffs’ proof tending to show an indebtedness to Mrs. 
Cordle, one of the plaintiffs, amemorandum book in the hand- 
write of the said Benjamin Harrison, deceased, made a short 
time before his death. This piece of evidence, on motion of 
the plaintiffs, was excluded by the court. In this there was 
no error. To have admitted it, would have been to violate a 
familiar principle of evidence, that a party cannot manufac- 
ture evidence for himself. This memorandum, made by the 
deceased, in his life time, in the absence of the plaintiffs, and 
without their knowledge, was no more evidence in the hands 
of the executors on the issues before the jury, than it would 
have been in the hands of the testator, if he was the actual 
defendant in the cause. 

Not so, however, as respects the other proof offered by the 
defendants and rejected by the court. The proof of the plain- 
tiffs, as set out in the bill of exceptions, tended to show an 
indebtedness on the part of the testator in his life time to Mrs. 
Cordie, one of the plaintiffs, on account of money or property 
which he had given her or promised to give her, by way of 
advancement, or for natural love and affection. As to the 
competency of this proof to establish an indebtedness against 
the estate, for which assumpsit would lie, as above remarked, 
we express no opinion, because no question is presented for 
our decision upon that subject. But conceding, for the present, 
that all the plaintiffs’ evidence was competent under the issues 
joined, it was defective in not fixing any amount by which the 


_ jury could be guided in assessing the damages. It was, we 


presume, for the purpose of supplying this defect that the tes- 
timony of Bradley was introduced by the plaintiffs. Other 
witnesses on the trial had testified, that the testator had de- 
clared that’ Mrs, Cordle, one of the plaintiffs, should have as 
much as Mrs. Anderson, another daughter of the testator; 
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and that he intended to give to all of hischildrenalike. The 
only relevancy, then, that we can see in the testimony of 
Bradley, was to fix the amount that the testator had given to 
Mrs. Anderson, or to her husband. The testimony elicited 
from Bradley, by the defendants, tended to show that the 
testator had given money and property to the plaintiffs by 
way of advancement, and supplied them with the means of 
living for a series of years. Conceding the competency of 
the plaintiffs’ testimony, this evidence was undoubtedly com- 
petent by way of rebutting proof to all, or nearly all, of the 
plaintiffs’ evidence. It manifestly tended to diminish the 
balance in the testator’s hands, in order to equalize the ad- 
vances made to each child. The plaintiffs’ proof tended to 
establish this balance at a certain point. This proof tended 
to reduce it, and was good as rebutting proof. 

For this error, let the judgment of the court below be 
reversed, and the cause remanded. 


Licon, J., did not sit in this case. 


WATERS vs. SPENCER, Apw’r. 


1. The charges of the court must be construed with reference to the proof upon 
which they are predicated. 

2, A charge which assumes a fact as proved which is not, may properly be re- 
fused, although the fact in itself is immaterial. 

8. When the vendee brings assumpsit to recover money paid on a contract of 
purchase, in the absence of all proof as to the terms of the contract, the 
court cannot assume that the retention of possession by the plaintiff was in- 
consistent with his right to rescind, or that an offer to return the premises 

"was indispensable to the exercise and perfecting of that right. 

4, And in such case, it is error to instruct the jury that certain acts of the defend- 
aut might be regarded by them as evidence of a violation of the contract on 
his part, or such a repudiation of it as would justify its abandonment by 
the plaintiff. 

5. The vendor's intention to abandon the contract will not justify the vendee in 
treating it as at an end, so as to enable him to sue for the purchase money 
which he has paid. 


Error to the Circuit Court of Tuskaloosa. 
Tried before the Hon. Gro. D. SHORTRIDGE. . 
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This was an action of assuMPSIT, by the defendant in er- 
ror against the plaintiff, to recover certain moneys alleged to 
have been paid by the plaintiff’s intestate, in part execution 
of a contract for the purchase of the premises known as the 
Bell Tavern in the city of Tuskaloosa. All the evidence is 
set out in the bill of exceptions, from which it very clearly 
appears that a contract for the sale of said premises by Wa- 
ters to Donalson was entered into, and that the money sued 
for was paid by the latter to Waters in part execution of 
such agreement; but what the terms of the contract were, or 
whether it was reduced to writing, or was verbal merely, does 
not appear in any portion of the record. All that does affir- 
matively appear is, that there was a contract of sale by Wa- 
ters to Donalson; that the latter had possession, and that his 
widow has remained in possession since his death and still 
retains the premises. The evidence further conduced to 
show, that a balance over and above the amount paid by Don- 
alson was due and unpaid, as appears by his letter to Wal- 
ters and the testimony of a witness. 

In 1845, Waters commenced suit against Mrs. Donalson, 
the widow, in the District Court of the United States, to re- 
cover the premises. This suit was dismissed by the court, 
for want ofjurisdiction. Afterwards, and before this suit was 
commenced, Waters brought an action for the recovery of 
the rent of the premises against the administrator of Donal- 
son, who successfully defended the action, the jury returning, 
as the reason for their verdict, that they found there had been 
a contract of purchase. 

After the commencement of this suit, Waters instituted 
his action in the Circuit Court of Tuskaloosa, of trespass 
to try title, to recover the possession and damages for the de- 
tention of the premises, against Mrs. Donalson. The several 
exemplifications of the records of these suits were allowed to 
be introduced as evidence by the plaintiff below, against 
the objection of Waters. It was also made to appear, that 
Waters had made out an account for the rent against the 
estate of Donalson, and presented it to one of the administra- 
tors thereof, for $4,800, which the administrator refused to 
pay, on the ground that there was a subsisting contract of 
purchase; that this was before the suit for the rent. The 
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estate of Donalson was 'shown to have been reported insol- 
vent by the administrator to the Orphans’ Court, and had been 
so declared. 

This being substantially all the evidence, the court was 
asked to charge the jury, by the counsel for the defendant, 
in substance, that, if the $5,000 sued for was given in part 
pay for the premises, and the widow of Donalson retained the 
possession of the said premises so sold, they must find for the 
defendant. This charge the court refused. The defendant 
asked the further charge, that to authorize a recovery in this 
case, it was incumbent on the plaintiff to show by proof that 
the contract had been rescinded before the commencement of 
this ‘suit, either by the consent of the defendant, or that he 
had done some act showing an intention to repudiate the con- 
tract of sale, and that thereupon the plaintiff had returned, or 
offered to return the premises to him, or had abandoned them 
to the plaintiff This charge as asked the court refused to 
give, but charged the jury, that the plaintiff must show by 
proof that the sale of the premises had been rescinded by the 
defendant's consent, or that he had done some act manifesting 
his determination to repudiate the contract; and that the 
plaintiff was not. bound to show that he had returned or of- 
fered to return the premises, or had abandoned them, or that 
the defendant had taken possession of them; that bringing 
suit for the rent of the premises and for their possession, were 
circumstances from which the jury might infer the intention 
of the defendant to repudiate the contract; and if they be- 
lieved from the testimony, that the defendant did intend to 
abandon the contract, it was then at the option of the plaintiff 
to treat'the contract as rescinded and sue for the purchase 
money: To the refusal.to give the charge asked, and to the 
charge given, the defendant excepted. 

The court was also further asked to charge, that it required 
the consent of both the parties to repudiate the contract: for 
the sale of the premises; and that, although the defendant 
may have done some «act manifesting a determination to re- 
pudiate the contract, yet the plaintiff must have done some 
act manifesting his determination to rescind also; and that 
the bringing of the suit in this case was not: such an act as 
was required, but thatthe act must be such as would bind the 
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plaintiff to a rescission before the commencement of this suit. 
This charge the court also refused to give, and instructed the 
jury, that although it required two persons to make or re- 
scind a contract, yet, that after the defendant had done acts 
manifesting his intention to repudiate the contract, or had 
repudiated the same, the plaintiff had a right to sue for the 
purchase money, and the bringing of the suit was a suffi- 
cient manifestation on his part to do so, to authorize a recov- 
ery. To this charge and refusal to charge as asked, the de- 
fendant excepted. 

Defendant asked the further charge, that if the widow of 
the plaintiff’s intestate had retained the adverse possession 
from the death ofthe intestate to the time of trial, they must 
find for defendant. This charge was likewise refused. 

The admission of the testimony objected to, and the re- 
fusals to charge as asked by the defendant’s counsel, as also 
the affirmative charges given by the court, are here assigned 
for error. 


J. L. Martin, for plaintiff in error: 

An administrator cannot rescind a contract for the pur- 
chase of land made by his intestate, whether executed or not, 
so far.as the payment of the purchase money is concerned. 
The aid of a court must be invoked, in a proceeding where 
the heir is a party. Smith v. Bond, 2 Ala. 660. 

The court erred in the charges given and refusals to charge 
as requested. Before a recovery could be had, the plaintifi 
in error should have been placed in statu quo. The vendee 
could not retain possession of the premises adversely to the 
vendor, and recover in this action. And this we contend is 
true, even where the contract is by parol, and possession is 
taken and retained by the vendee. Cope v. Williams 4.Ala. 
362; Merideth vy. Nash, 3 Stewart, 207; Duncan v. Jeter, 
5 Ala. 604; Christian v. Scott, 1 Stewart 490; Stone v. 
_ Gore, 1 Ala. 287; Borum v. Garland, 9 Ala. 452; Wade v. 
Kellaugh, 3 Stewart, & P. 431; Gillespie v. Battle, 15 Ala. 
276, and cases there cited. 

A contract can only be rescinded by the consent of both 
parties. A proposition by one to rescind, must be accepted 
by the other at the time it is made; the agreement must be 
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mutual, and equally obligatory on each. One party cannot 
affirm the rescission for one purpose, and deny it for another. 
The party who claims the benefit of a rescission from the acts 
of the other party, must act promptly, and at once do what- 
ever is incumbent on him. He cannot wait and receive one 
advantage from the delay, and then claim a rescission. 9 Por- 
ter420; 2 Ala. 181. — 

The bringing of the suit for rent did not authorize the de- 
fendant in error to treat the contract as rescinded, and to re- 
cover in this action. And if it did, the defence of that suit, 
by affirming the contract of sale, estopped him from after- 
wards insisting that it was thereby rescinded. That suit was 
ended before the commencement of this action, and in favor 
of the defendant in error, upon the ground that the contract 
was valid and subsisting. 

It was incumbent on the plaintiff below to make out a pri- 
ma facie case, and this he entirely failed to do. He only 
proved that the money was paid on account of a contract of 
purchase. He should have gone on and shown what the 
terms of that contract were, and that it was either void or re- 
scinded, so that he was entitled to recover back the money 
paid. 

The mere intention of the defendant to abandon the con- 
tract, could not authorize the plaintiff to repudiate it, or treat 
it as abandoned. 


_ E. W. PEckK, contra: 

1. The contract, for the sale and purchase of the premises 
mentioned in the bill of exceptions, was not in writing, but 
a verbal contract merely without any thing to take it out of the 
statute of frauds; therefore, no specific execution of it 
could have been enforced, but either party might repudiate 
it. Allen v. Booker, 2 Stewart’s Rep. 21; Keeth v. Patton, 
ib. 838; Smith v. Wooding, 20 Ala. 329; Goodwin v. Lyon, 
4 Porter 297. 

2. If this objection did not exist, then, stricti juris, the 
plaintiff could only have rescinded the contract, on the re- 
payment of the purchase money; yet, inasmuch as he claimed 
the privilege of doing so, without such repayment, the de- 
fendant might acquiesce in such rescission, and bring his ac- 
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tion to recover back the money paid to the plaintiff by his 
intestate. Castleberry v. Pearce, 5 Stewart & Porter, 156. 

3. The evidence, if it does not clearly prove, at least 
tends to prove, that the plaintiff treated the contract as re- 
scinded. The claim made by him for rent, and bringing suit 
to recover the premises, are acts consistent only on the hypo- 
thesis, that he considered the contract rescinded; consequent- 
ly the action to recover back the money paid, under the con- 
tract, was well brought by the administrator of the deceas- 
ed. 5 Stewart & Porter, supra. There isno evidence in the 
record that shows the terms of the contract of sale in this 
case, how much was to be paid for the premises, or when due, 
or when, or at what time, the title was to be conveyed. How 
then could this contract have been specifically decreed? 

4, The defendant was not in possession; nor was the party in 
possession, in under the defendant, nor had the defendant any 
power or control over her. This, then, is not a case in 
which it was necessary, to entitle the defendant to recover, to 
put the plaintiff in possession. Therefore, the charges of the 
court on this subject, are not erroneous; the charges given 
were, at least, as favorable for the defendent, as the facts of 
the case warrant. The last charge was properly refused, be- 
cause the evidence does not show that the possession of Mrs. 
Donalson was adverse; it merely showed that she as widow 
had continued to reside on the premises where she was left at 
the death of her husband. But, if adverse, how can that af- 
fect the defendant’s right to recover? The plaintiff could not 
be compelled specifically to execute the contract, because, it 
was a mere verbal contract, the terms of which are unknown; 
moreover, he had evinced a determination not to execute it. 
As the defendant was not in the possession, and never had been, 
his right to recover back the money paid by her intestate, un- 
der the circumstainces, cannot be affected by the possession 
of Mrs. Dolanson, whether adverse or not. 

There is no evidence that the defendant, or any one of his 
predecessors, ever had the possession of the premises, or any 
control over them. How then was he bound to restore the 
possession ? The evidence shows that the plaintiff was prose- 
cuting his action for the possession against Mrs. Donalson, 
and if he has not, he will recover the premises, and damages 
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for the mesne profits. If the defendant fails in this action, the 
plaintiff will have the premises and his judgment for the mes- 
ne profits, and also will be permitted to retain the five thou- 
sand dollars received by him, as a part of the purchase mon- 
ney, under a contract of sale, which he cannot be compelled 
to execute, and the defendant will be without remedy. 

Again, as the plaintiff by his acts had determined not to 
abide by the contract, but to rescind the same, is not this a 
case in which the defendant might well maintain his action to 
recover back the money paid without restoring the possess- 
ion, even if it had beeninhim? As the plaintiff was a non- 
resident, might not the defendant well retain the possession, 
as a security for the money paid, without interfering with his 
right to sue to recover it back? 


CHILTON, C. J.—It is unnecessary that we notice each 
of the charges which were refused and those given by the 
court separately, as the general view which we take of the 
law applicable to the case will dispose of them. 

The bill of exceptions sets out all the proof; and it is the 
settled rule, that the charges must be construed with reference 
to the proof upon which they are predicated. It is also re- 
quired of every plaintiff, to make out his case by evidence 
sufficient to satisfy the jury who are to pass upon it, of the 
truth of the materiab facts alleged by him of an affirmative 
nature, and upon which he bases his right to recover. So, 
also, if the court gives instructions to the jury, adverse to the 
interests of the defendant, as to matters of law arising upon 
a given state of facts, the plaintiff must have introduced 
some evidence tending to prove the existence of the facts 
hypothetically stated, or assumed as the foundation of such 
charges ; otherwise such instructions would be abstract, and 
if they mislead the jury, or have an evident, necessary ten- 
dency to mislead, the revising court will, for that reason, 
reverse the judgment which may have been rendered against 
the defendant. Keenan v. Holloway, 16 Ala. Rep. 53; Coth- 
ran v. Moore, 1 Ala. Rep. 423. 

It is further well settled by numerous decisions of this 
court, that a charge which assumes that.afact.is proved which 
is not, although the fact in itself be immaterial, may properly 
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be refused. Thompson vy. Armstrong, 5 Ala. Rep. 388; 
Yarborough v. Moss, 9 Ala. Rep. 882; Brown v. Isbell, 11 
Ala. Rep. 1010. And it has also several times been decided, 
that a charge is erroneous, which withdraws from the consid- 
eration of the jury facts which are material to the plaintiff’s 
right to recover, and places that right on grounds wholly in- 
dependent of these facts. Nabors v. Camp, 14 Ala. Rep. 
460; Carlisle v. Hill, 16 Ala. Rep. 398. 

Applying these general principles to the charges asked and 
denied by the court, as well as to those given, and we have 
no difficulty in arriving at a satisfactory conclusion respect- 
ing them. 

It is perfectly clear to our mind, that, in the absence of all 
proof as to the terms of the contract which existed between 
Waters and Donaison, for the sale of the premises, and on 
account of which the money was paid which is sought to be 
recovered back in this action, the court very properly refused 
the charges asked by the counsel for the defendant below; 
for how could the court, in the absence of all knowledge or 
information respecting the nature and terms of the contract, 
assume that the retention of the possession by Mrs. Donalson 
was inconsistent with the right to reseind, or that it was in- 
dispensable in order to the exercise and perfecting of that 
right that there should have been a return or an offer to re- 
turn the premises? Conceding that a contract cannot ordin- 
arily be rescinded but by the consent of both’ parties to it, 
yet there may be, and have been many contracts, to which 
this rule does not apply ; and how can the court be presumed 
to know, in the absence of all knowledge of its terms, that this 
is not one of them? 

As we have above intimated, a party who asks a charge 
must pave the way for it, must put the court in possession of 
such facts as will enable the judge to declare the law under- 
standingly, so as to meet and decide the case which the facts 
make or tend to establish. In this case, the court was left 
unaided by evidence, to ascertain what the agreement was, 
and the charges prayed sought to affix to it legal conse- 
quences which might or might not result, according as the 
nature and terms of the agreement might embrace or exclude 
them. But we have seen that the court cannot properly 
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assume a material fact as proved, especially in the absence of 
all testimony tending to establish it, and predicate charges 
upon it materially affecting the result. It follows, therefore, 
that there was no error in refusing the charges prayed for by 
the counsel for the defendant in the court below. 

While, however, this argument, as we think, satisfactorily 
shows that the court did not err in refusing the instructions 
prayed for, it is equally conclusive to show that the court mis- 
took the law in the charges which were given. When the 
court undertook to instruct the jury, that certain acts of 
Waters might be regarded by theim as evidence of a violation 
or abandonment of the contract on his part, it was evidently 
deciding upon the legal effect of a contract not before it, and 
about which it could judicially know nothing; non constat, 
by its terms, it may make provision for the retention of pos- 
session by the grantor, or, at his election, for the payment of 
rent by the grantee until the purchase money should be paid ; 
or it may be the case of an ordinary sale with a bond for 
title, in which event the grantor may recover the possession 
at law as a means of enforcing his lien for the purchase 
money. Be this as it may, the plaintiff failed to lay a predi- 
cate by proof for the charges which affirm that certain acts 
might be regarded by the jury as violative of the agreement 
on the part of Waters, or as evidence of a repudiation of the 
contract of sale on his part, justifying its abandonment by 
the administrator of Donalson. ; 

But there is another and fatal objection to the charge given: 
which asserts that the intention to abandon the contract on 
the part of Waters, justified the plaintiff below in treating 
the contract as at an end, thus enabling him to sue for the 
purchase money. In no aspect of the case could the mere 
intention to abandon, and which was not carried out, amount 
to an actual abandonment, or justify the purchaser in so 
treating it. As well might a party who conceives an inten- 
tion of violating his contract, but who does not in fact 
commit a breach of it, be visited with all the consequences of 
an actual violation. 

But it is argued by the counsel for the defendant in error, 
that this was a mere verbal sale of real estate, void by the 
statute of frauds, and destitute of such circumstances of par- 
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tial performance as confer upon the vendee a right to demand 
in equity a specific performance ; and that consequently the 
purchaser might disregard it. Without deciding upon the 
correctness of this conclusion as a matter of law, it is a suffi- 
cient answer to say, that the record fails to establish the 
premises as matter of fact; for it no where appears that the 
contract was verbal merely, and the letter of Donalson, 
coupled with the recital in the receipt of Wright which the 
plaintiff below introduced, and which states that Donalson 
was then in possession of the property on account of which 
the money was paid, tend to show such a part performance, 
as, connected with clear proof of the terms of the contract, 
and a long possession under it, would entitle the party toa 
specific execution of the agreement in equity. The fact that 
the terms of the contract are not proved in this case, can con- 
fer no benefit on the plaintiff below, whose duty it was to 
prove what they were, in order to show his right to recover 
by reason of their violation or abandonment by Waters, or their 
insufficiency to impose a legal obligation on Donalson to abide 
by them. To hold otherwise, would be to enable a party to re- 
cover because of the absence of proof, the burthen of making 
which the law imposes on him. 

We do not deem it proper to go into an investigation of the 
other points raised, as it is manifest from the record that the 
whole case is not before us, and an opinion upon a partial 
presentation of it might serve to mislead. The errors we 
have pointed out are decisive of the case in this court. 

Let the judgment be reversed, and the cause remanded. 


BROOKS vs. HILDRETH AND MOSLEY. 


1. In a contest between plaintiff in attachment and a claimant of the fund at- 
tached in the hands of a garnishee, who is brought in by notice under the 
statute, after p!aintiff has shown that the money once belonged to the defend- 
ant in attachment, it is competent and proper for the claimant to show that 
its ownership was changed before the service of the garnishment, and that he 
has become entitled to it; and any evidence which tends to establish this fact, 
is admissible for the claimant. 
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2. Any charge is erroneous which assumes a fact as proved, or which takes from 
the jury the right to determine the measure of credit to be allowed to 
testimony. 

8. When the garnishee receives money from the defendant in attachment, to be 
handed over to the claimant, who had incurred a liability for defendant which 
would form a sufficient consideration for a promise on the part of the latter 
to indemnify him against it; and the claimant afterwards assents to the pay- 
ment, and requests the garnishee to hold the money for him, which the latter 
promises to do, the claimant is entitled to recover the money in a contest with 
the plaintiff in attachment. 

4. A liability for costs incurred by the claimant, in a trial of the right of prop- 
erty, forms a sufficient consideration to support a promise by the defendant 
in execution to indemnify him against it, when the claimant interposed the 
élaim as trustee for the defendant’s wife, at his request, and the suit was un- 
successful in consequence of some fraud in the deed under which he claimed, 
but to which he was not originally a party. 





ERRoR to the Circuit Court of Marengo. 
Tried before the Hon. A. B. Moore. 


The plaintiff in error being a judgment creditor of one 
Robert B. Jones, caused a writ of garnishment to be served 
on Hildreth as the debtor of Jones. Hildreth answered, 
stating that he received, and yet held, the sum of $295, un- 
der the following circumstances: One Stannard, who was a 
judgment creditor of R. B. Jones, had caused an execution 
in his favor to be levied on certain slaves; after the levy, 
Edward B. Mosley, as trustee for the wife of said Jones, in- 
terposed a claim to said slaves and executed a claim bond, 
with Nathan Bryan and A. M. Lewis, as his sureties; that 
pending the trial of the right of property, said slaves remain- 
ed in the possession of the sureties in said claim bond; that 
when said claim suit was terminated, Mosley, Jones and wife, 
and said sureties, not being able to agree among themselves, 
as to what sum the sureties should pay for the hire of said 
slaves pending the suit for the trial of the right of property, 
submitted this question to arbitration, when the arbitrators, 
of whom garnishee was one, awarded the sum of $295, to be 
paid by Bryan and Lewis to R. B. Jones. This sum, at the 
time of the award, was handed by Bryan and Lewis to the 
garnishee, who at first refused to receive it, “but Lewis and 
R. B. Jones informed him that it was for Mosley, and as he 
was then going to Mobile, he (garnishee) could hand it to 
him, and take his receipt for the same.” He denied having 
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any money, goods or effects, belonging to R. B. Jones, the 
defendant in execution, in his hands. 

On this answer, a notice was issued to Mosley, to come in 
and contest the right to the money in the hands of the gar- 
nishee. He appeared accordingly, and an issue being made 
up under the direction of the court, it was submitted to a 
jury, and a trial had. On this trial, as appears by the bill of 
exceptions, the plaintiff in execution showed his judgment 
for $1200, obtained in 18438, against Jones, and several exe- 
cutions, the last of which was issued in November, 1850, on 
which the sheriff had made the sum he was commanded to 
make, less about $100, by the sale of certain slaves, which he 
had levied on under this fi. fa., and another in favor of one 
Stannard. He read alsothe answer of the garnishee; and 
then proved that the money which the garnishee received 
was hire for the slaves sold by the sheriff, accruing before 
such sale; that Bryan and Lewis, who paid the money, had 
hired the slaves from the defendant in execution, and that 
when it was handed to garnishee, Jones, the defendant in 
execution, instructed him to pay it to Mosley, to reimburse 
him for costs which he had incurred in a trial of the right of 
property in the slaves, which he had claimed as trustee for 
the wife of R: B: Jones, the defendant in execution. He 
proved further, that the sheriff had levied a ji. fa. issued on 
this judgment on said slaves, in 1843, and released the levy, 
because he required indemnity, and none was given. He 
here closed his proof. 

Mosley proved, that as trustee for Mrs. Jones, the wife of 
defendant in execution, he had claimed the slaves, when 
levied on by the fi. fa. in favor of Stannard; that the issue 
was found against him, and he was condemned to pay a large 
amount of cost; that the deed under which he set up his 
claim was held to be fraudulent; that he was not a party to 
the deed, but had since been appointed trustee under it by 
the Chancery Court; that he had paid said costs, since the 
garnishment in this case had been served on Hildreth. He 
proved also, that before the service of the writ of garnish- 
ment, Hildreth told him that $295, the money now in dis- 
pute, had been left with him (Hildreth) for Mosley; that he 
did not then have it with him, but would pay it to him 
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(Mosley); to which Mosley assented, and requested Hildreth 
to hold it for him. This Hildreth consented and promised to 
do. ‘To the introduction of this proof the plaintiff in execu- 
tion objected; but his objection was overruled, and he ex- 
cepted. This was all the proof in the case. 

On this evidence, the plaintiff in execution asked the court 
to charge the jury, “that he was entitled to said money 
mentioned in garnishee’s answer, and they must find the is- 
sue for him.” But the court refused the charge, and charged 
the jury, that, unless they believed, from the evidence, that 
Mosley participated in the fraud with Jones, in the making 
of said deed, he was entitled to the money. 

To the refusal to charge as asked, and to the charge given, 
the plaintiff in execution excepted. 

The errors assigned are: 

1. The admission of the evidence objected to. 

2. The refusal to charge as asked. 

3. The charge given. 


Ws. M. Byrp, for plaintiff in error. 
Ww. M. Brooks, contra. 


LIGON, J.—There was no error in allowing the claimant 
of the fund in controversy to show that the garnishee held 
it for him, and not for the defendant in execution. The 
ownership of the fund is the question at issue; and after the 
plaintiff in execution had shown that the money in the hands 
of the garnishee had once belonged to the defendant in exe- 
cution, it was both competent and proper for the claimant to 
show, if he could, that the ownership had been changed, 
before the process of garnishment had been served, and that 
he had become entitied to it. The evidence objected to tend- 
ed to establish this fact, and it was rightfully allowed to go 
to the jury. 

The charge asked was properly refused. It is objectiona- 
ble in form, and is incorrect as a conclusion of law deduced 
from the testimony in the case. 

The jury are the exclusive judges of what has or has not 
been established by the evidence; it is for them, and for them 
alone, to determine the measure of credit to be allowed to 
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testimony, and in this they must act for themselves, untram- 
meled by the instructions of the court. Any charge, there- 
fore, which takes this right from them, or which assumes a 
fact to be proved, isan invasion of this right, and should 
never be given. The charge asked by the plaintiff in execu- 
tion in the court below, is obnoxious to this objection, and 
was properly refused. He asked the court to say to the jury, 
“that he was entitled to the money mentioned in the garni- 
shee’s answer, and they must find the issue for him.” This 
takes every thing from the jury, and demands a verdict for 
the plaintiff in execution, whether they believe the evidence 
on which such demand was predicated or not. 

The testimony shows, that the garnishee received the mon- 
ey, in the first instance, for the sole purpose of handing it 
over to the claimant. In this he was the agent of Jones, to 
whom the fund rightfully belonged, and a trust only in favor 
of Mosley was created. Baker v. Moody, 1 Ala. 315. But 
when he saw the latter, and informed him of what had taken 
place, and he assented to it, and requested the garnishee to 
hold the money for him, which he promised to do, Mosley’s 
right to the fund in the hands of Hildreth became absolute, 
and Jones’ right to and dominion over it ceased. All right to 
recover it from Hildreth was taken away from Jones; and 
when the debtor cannot recover against the garnishee, in an 
action of debt or indebitatus assumpsit, his creditor cannot 
charge the money with the payment of his demand by pro- 
cess of garnishment. Walke v. McGehee, 11 Ala. 273. 

The fact that Mosley’s demand against Jones arose out of 
costs incurred in litigation entered into by the former, at the 
instance of the latter, which resulted unsuccessfully in conse- 
quence of some fraud in the deed under which he claimed, 
but to which he was not a party originally, can have no effect 
upon his right to the indemnity promised by Jones. The 
liability of Mosley to pay the costs thus incurred, forms a 
_ sufficient consideration to support the promise of Jones to 
indemnify him against loss on this account; and the payment 
having been made to the garnishee with the consent of Mos- 
ley, the sum in the garnishee’s hands must be regarded as 
the property of Mosley, and not the money of Jones. As 
between _ and Mosley, this payment is good, and extin- 
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guishes the liability of the former to the latter, pro tanto ; 
for a payment to a third person, if known to and sanctioned 
by the creditor, is good, and will avail the debtor in a suit 
by the creditor against him for the sum so paid. 

The charge requested by the plaintiff in error, being re- 
pugnant to these views, was rightly refused; and the charge 
given being in strict conformity to them, it results that there 
is no error in the record, and the judgment must be affirmed. 


THE BRANCH BANK AT MOBILE vs. McDONALD. 


1, Au attachment lies under the statute, (Clay's Digest 58 § 14,) in favor of a 
resident creditor, against the foreign executor or administrator of his deceased 
non-resident debtor. 

(Goldthwaite, J., dissenting, held, that it was the object of the statute to con- 
fer upon the creditor the same rights against the estate of his deceased 
debtor that he had against his property while he was living; and that the 
remedy was intended to be given against the person who was here recognized 
as the legal representative of the property.) 

2. To authorize an attachment against the foreign executor or administrator of a 
deceased non-resident debtor, it must appear that he was a non-resident at the 
time of his death ; and when the attachment is sued out against the non- 
resident debtor himself while living, the suit cannot be revived by sci. fa. 
against his foreign executor or administrator, because, non constat that he was 
a non-resident at the time of his death. 

3. The act of 1802 (Clay’s Digest, 313 § 1,) authorizing the revival of a suit 
against the personal representative of the defendant, does not apply to foreign 
representatives. 


Error to the Cireuit Court of Pickens. 
The record does not show the name of the presiding judge. 


This suit was commenced by attachment by the plaintiff in 
error against Hugh McDonald, on the ground that the de- 
fendant was a non-resident debtor ; and the defendant having 
died during its pendency, a scire facias was issued, in the usual 
form, against the defendant in error, as his executor, to ap- 
pear and show cause why the suit should not be revived 
against him. 

The sctre facias having been returned “made known,” the 
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defendant in error appeared, and pleaded, by consent, in bar 
and abatement, that he was not, at the time of the suing out 
of the sci. fa., nor at any other time before or since, execu- 
tor of the last will and testament of said Hugh McDonald in 
the State of Alabama; nor had letters testamentary been 
granted therein to him; nor had he acted as such in said 
State, or had in his hands any goods or chattels, rights or 
credits of said Hugh in said State to administer; but was 
only executor of the said Hugh in the State of Mississippi, 
by appointment and letters testamentary granted therein, and 
was not bound to make himself a party, nor liable to be made 
a party defendant, as executor of said Hugh, in said State of 
Alabama. 

To this plea the plaintiff demurred, but his demurrer was 
overruled ; and declining to answer over, judgment on the 
demurrer was rendered in favor of the defendant. The over- 
ruling of the demurrer is now assigned for error. 


EK. W. Peck and A. B. CLITHERALL, for plaintiff in error : 

The court erred in overruling plaintiff’s demurrer to de- 
fendant’s plea to the scz. fa., because : 

1. An executor derives his office and powers from the will; - 
a party appointed executor by the will is an executor, not 
only in the place where the will was made, but every where ; 
and an executor has not only the power to sue, but is liable 
to be sued as such, even before probate of the will. 1 Wil- 
liams on Executors, 164-5. In this case, the will had been 
proved, and letters testamentary granted to the defendant, in 
the State of Mississippi; and being found in this State, 
and here served with the sci. fu., he may well be madea 
party, to revive a suit commenced by attachment against his 
testator, and abated by his death. Clay’s Digest 58 § 14; 
Loomis v. Allen, 7 Ala. 708; Hemingway v. Moore & Cren- 
shaw, 11 ib. 645. 

2. The pleas do not amount to a plea of ne unqgues execu- 
tor, nor do they show any legal reason why the defendant 
should not be made a party to the suit. The statute author- 
izes the revival of any suit, when the cause of action by law 
survives, for or against the executor or administrator of the 
deceased. (Cl ay’s Digest, 313 § 1.) If the plaintiff may com- 
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mence his suit by attachment, against a foreign executor or 
administrator, why should he not revive it against him, if the 


defendant dies, and the cause of action survives? 
“ 


Buss & BALDWIN, contra : 

1. The suit could not be brought or maintained against the 
defendant, as executor, under his appointment in the State of 
Mississippi. Story’s Conflict of Laws, 421 § 513, and note ; 
Harrison v. Mahorner, 14 Ala. 833; 10 Yerger 283; 2 Kent’s 
Com. 432, note C; 1 Lomax on Executors 119. 

2. It was obviously the intention of the statute (Clay’s Di- 
gest 313,) to provide for the revival of suits against such 
personal representatives only as would be subject to suits 
here, if no action had been commenced against the deceased. 
To adopt any other construction, would not only conflict with 
well settled principles, but would produce the greatest diffi- 
culty and confusion, and lead to continual conflicts. 


GOLDTHW AITE, J.—The attachment in this case was 
sued out by a resident creditor, against the estate of a non- 
resident debtor. The original debtor having died before final 
judgment, a scire facias was issued against his foreign execu- 
tor; and the principal question presented upon the record is, 
whether a suit of this character can be revived against the 
foreign representative. The plaintiff in error insists, that, as 
the statute, (Clay’s Digest 58 § 14,) under the construction 
which has been given to it by this court in the cases of 
Loomis v. Allen, 7 Ala. 708, and Hemingway v. Moore, 11 
Ala. 645, extends the remedy in such a case against the for- 
eign executor of the debtor, the suit commenced by attach- 
ment against the non-resident can, upon his death, be revived 
against such representave. 

The clause of the statute upon which the decisions referred 
to are predicated, is as follows: ‘‘ And in case of the death of 
any debtor residing out of the limits of this State, having 
lands or other property therein, the creditor resident within the 
State shall, in like manner, be entitled to recover by attach- 
ment against the executors or administrators.” I do not 
think that the construction given to this clause of the statute 
in the cases cited is the correct one. The resident creditor 
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was, under another section of the same act, entitled to his 
attachment against the estate of the non-resident debtor ; and, 
in my opinion, the object of the clause in question was simply 
to confer upon the creditor the same rights, against the estate 
of the deceased debtor, that he had against his property while 
living; and the remedy was intended to be given against the 
party who was recognized here as the legal representative of 
such property. This construction would not militate against 
the rights intended to be secured to the creditor; for it would 
always be in his power, when the decedent left property in 
this State, to procure the issue of letters to the proper officer, 
upon application to our own tribunals. The foreign adminis- 
trator has nothing whatever to do with the estate of the 
decedent, beyond the jurisdiction of the forum from which 
he derives his authority to act; and having no legal interest 
in the property attached, he would not be as likely to have 
notice of the levy, as the person on whom the duty of admin- 
istering the property was devolved by the grant of letters in 
this State ; and therefore the less opportunity of investigating 
the claim upon which the attachment was sued out, and, if 
need be, interposing the necessary defences. 

But again; the rule is well settled, both in England and 
the United States, that no suit can be brought against an 
executor or administrator, in his representative character, in 
the courts of any other country than that in which he obtains 
his letters. Harrison v. Mahorner, 14 Ala. 833; Story’s 
Conflict of Laws, § 528. Of course, we entertain no doubt 
as to the right of the legislature to give this remedy, even 
against the foreign representative; but the terms of the act 
are not such as to force this construction upon us; and when 
it is shown to be in violation of all the analogies of the law, 
in relation to foreign administrators,—when it is unnecessary, 
to enforce the rights which it was the object of the act to se. 
cure, and would, in many cases, prejudice the rights which 
belong to the other parties in interest, it is sufficient to satisfy 
my mind, that such a construction is incorrect, and should no 
longer be adhered to. A majority of the court, however, 
entertain different views, and think that the decisions to 
which I have referred should be maintained. 

There is, however, another ground, which is decisive of the 
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case. Conceding that, in a proper case, an attachment may 
be sued out against the foreign representative, yet the position 
taken by the plaintiff in error cannot be sustained. The only 
case in which the foreign executor or administrator is allowed 
to be sued by attachment is, when the testator or intestate 
was a non-resident at the time of his death. In the present 
case, the attachment was sued out in the lifetime of the 
debtor; and although he may have been a non-resident when ° 
the attachment was issued, non constat that he was so at the 
time of his death. To sustain a remedy of this description, 
the record must show a case in which the remedy would lie, 
and it must not be left to inference or deduction; not show- 
ing it in the present case, except by inference, the argument 
based upon that ground falls. 

At the common law, the death of a sole defendant before 
final judgment abated the suit; and the act of 1802 (Clay’s 
Digest 313 § 1,) which authorizes the executor or adminis- 
trator of a deceased defendant to be made a party, certainly 
does not apply to the foreign representative. The pleas were 
in substance, that the party who was brought into court by 
seire facias as the executor, was not, and never had been, the 
executor of the defendant in this State. This, in legal effect, 
is the plea of ne ungues executor. 1 Saunders’ Pleading 510. 

There was no error in overruling the demurrer to the pleas, 
and the judgment is affirmed. 


HOLLIS, Apw’r., vs. CAUGHMAN AND WIFE. 


1. A decree of the Court of Probate is not final, unless it makes distribution of 
all the assets found to be in the hands of the executor or administrator, among 
all the parties who appear by the record to be interested in the estate, and 
unless all the parties in interest are before the court, either in person or by 
notice. 

2. But when the decree purports to be final, and execution is awarded upon it, 
it may be revised on writ of error, although not in fact final. 

8. An administrator is properly chargeable with interest on money in his hands, 
unless he makes affidavit that he has not used it, or, if he makes such affida- 
vit, it is successfully controverted. 
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ERROR to the Court of Diabet of itanlion 


The plaintiff in error was appointed by the Orphans’ Court 
of Marion county administrator of Daniel Holliday, in March, 
1837. 

On the 18th of March, 1839, he made with the Orphans’ 
Court, agreeably to notice which had been ordered by the 
court, a settlement which is called in the record “a final set- 
tlement,” by which it is said, he “he stands justly indebted 
to the legal heirs of said Holliday, deceased, in the sum of 
$17,800,7,;.”" The entry then proceeds: ‘“ The estate is large, 
and, from prospects of new litigation, may put Hollis una- 
voidably to much more personal trouble as administrator as 
aforesaid. For his attention and trouble already had and per- 
formed, this court adjudges and decrees unto the said Hollis, 
out of the moneys of said estate, $500, and decrees also that 
said Hollis retain in his hands, to meet further trouble, ex- 
penses and cost which may arise on said estate, the further 
sum of $1,000. The said estate to its final close is to pay all 
the rightful personal expenses of said Hollis, whilst attending 
to the business thereof; also, the said estate shall pay, out of 
this last $1,000, all rightful and proper cost and charges which 
may be necessary in the said Hollis’ final close of the same.” 

After this entry, follows another in these words, made at 
the same time: ‘“ As stated in the preceding order, that said 
John Hollis, administrator as aforesaid, stands indebted unto 
_the legal heirs of Daniel Holliday, deceased, in the sum of 
$17,800,2,;, it is ordered and decreed that said Hollis pay 
unto the heirs of the said Daniel the said sum of $17,800, ; 
that is to say, it is decreed that said John Hollis, administra- 
tor, &c., pay to Daniel Holliday, son of said Daniel, deceased, 
his heirs or assigns, the sum of $1650.” 

There is an entry as of February, 1841, by which it ap- 
pears that Peter Holliday, one of the sons of the intestate, 
moved the court to order a citation to Hollis, the administra- 
tor, to make distribution of the $1000 that had been left in 
his hands. 

Nothing further appears to have been done until May, 
1851, when the following entry was made: 

“Court of Probate, regular term held on 2d Monday of 
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May, 1851, being the 12th day of said month. Present, Jno. 
D. Terrell, judge, &. Whereas, H. J. Caughman, in right - 
of his wife, who was Mary M. Denley, by attorney, previous 
to this day, has moved the court for a final settlement on the 
estate of Daniel Holliday, deceased; and John Hollis, admin- 
istrator of the estate of said Daniel Holliday, deceased, ap- 
pearing, and his account and vouchers being on file; and it 
appearing to the satisfaction of the court that there yet re- 
mained in the hands of the said John Hollis, administrator as 
aforesaid, due to the said Caughman, in right as aforesaid, the 
sum of $1357,3,,: It is therefore ordered and decreed by the 
court, that the said H. J. Caughman, in right of his wife, 
Mary M., have and recover of and from the said John Hollis, 
administrator as aforesaid, the sum of $13857,,,, and for 
which execution may issue,” &c. 

The account current of the administrator, verified by afli- 
davit, on the 12th of May, 1851, is in the record. He debits 
himself with the amount of assets found to be in his hands 
on the settlement made the 13th of March, 1839, and credits 
himself with the payment of the distributive shares of eleven 
persons, himself included, children or sons-in-law of Daniel 
Holliday, deceased. The share of each is set down at $1650, 
plus $60, the latter sum arising from what remained to be 
distributed of the $1000 left in his hands. In respect to the 
shares of the others, it does not appear from the face of the 
account when they were paid. The item of the account re- 
lating to the wife of the defendant in error reads thus: “By | 
this amount paid to Mary M. Denley, who claimed through 
her mother, Harriet Denley, who was a daughter of said 
Daniel Holliday, and who had departed this life before the 
death of said Daniel, leaving her daughter, Mary M. Denley, 
$700 on the 20th day of June, 1845, and $950 on the 7th of 
October, 1845, making the total amount of $1650.” 

No portion of the $1000 left in the hands of the adminis- 
trator is allowed to her in the account, but $60 apiece was 
allowed to the other ten distributees, the administrator, in the 
right of his wife, included. 

The foregoing is an abstract of the material parts of the 
record. 

The plaintiff in error assigns for error: 
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1. The decree of the second Monday in May,-1851, is un- 
supported by any evidence or paper in the record; 

2. The said decree is too large, as appears by the record ; 

3. The decree was rendered without any notice to the 
plaintiff in error ; 

4. The decree should not have been for more than sixty 
dollars ; 

5. The said decree is erroneous, as appears by the account 
of the administrator, to which no exception was taken ; 

6. The said decree is for interest, when no interest should 
have been charged or allowed; 

7. The decree should have been in favor of defendant and 
his wife. 


EK. W. Peck and W. S. Earnest, for plaintiff in error. 
Wx. Cooper, contra. 


PHELAN, J.—The nature of the jurisdiction conferred by 
statute on the Probate Court, touching the settlement and 
distribution of estates, is two-fold. One branch of this juris- 
diction is to make partial settlements and distribution; the 
other is to make final settlements and distribution. In re- 
spect to each, the mode of proceeding prescribed by the sta- 
tute must be substantially pursued; otherwise, the judgments 
will be not voidable merely, but void. Thisis a familiar doc- 
trine, for which it is not necessary to cite authorities. 

Partial settlements and distributions may be made with one 
or more of the parties in interest; and after the lapse of eigh- 
teen months from the grant of letters, any distributee or leg- 
atee may compel an executor or administrator to deliver over 
a specific legacy, or come to a settlement and make distribu- 
tion. Clay’s Dig. 196, §§ 23, 24; Graham v. Abercrombie, 
8 Ala. 552. , 

When cited by any legatee or distributee, proceeding for 
himself alone, to make settlement and distribution, it devolves 
on the executor or administrator, if he wishes to conclude any 
other of the parties in interest by dhe settlement and distribu- 
tion he proposes to go into, to make them parties by notice 
or citation to that effect. It is accordingly his right to have 
all the parties in interest cited, and made parties to the settle- 
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ment and distribution, if he desires it, and it is error in the 
Probate Court to refuse him this right when demanded. Har- 
rison v. Harrison, 9 Ala. 470; Sankey v. Ellsberry, 10 Ala. 
455; Petty v. Wofford, 11 Ala. 143. 

An order or decree of the Probate Court for the delivery 
of a specific legacy, or for the partial distribution of the as- 
sets or property of an estate, is always interlocutory; and in 
such cases, a refunding bond should always be required. 
Sankey v. Ellsberry, 10 Ala. 455; Clay’s Dig. 196, § 28. 

So much for partial settlements and distribution, and the 
jurisdiction of the Probate Court over them. 

What, we come next to inquire, is the nature and extent of 
its jurisdiction in respect to the final settlement and distribu- 
tion of estates. 

When an executor or administrator proposes, of his own 
accord, to make final settlement, or when he is cited so to do 
by any one having an interest, the statute requires that he 
shall file his accounts and vouchers with the Probate Court, 
and also a list of the “heirs and legatees” under oath, speci- 
fying in his statement which are minors, feme coverts, or per- 
sons non compotes, that the court may know how to proceed, 
and in whose favor a decree is to be rendered, when the estate 
is ready for final distribution. 

When this much is done by the executor or administrator, 
the statute makes it the duty of the probate judge to order 
publication of notice for a specified period, before the day set 
for hearing the final settlement, giving notice of the day ap- 
pointed, and requiring all persons adversely interested to ap- 
pear on that day, and contest if they see proper. Clay’s Dig. 
229, § 41; ib. 304, § 38. 

To give the court jurisdiction to make a tinal settlement of 
the accounts of the executor or administrator, and to render 
a final decree of distribution thereupon under this statute, it 
is indispensable that the notice required by the statute should 
have been given, or that all the parties in interest should be 
shown to have been present at the settlement. And to give 
any validity to the decree of distribution as a final decree, it 
must make distribution among all those who appear by the 
record to be parties in interest. Whatever else a settlement 
made with the Probate Court, and a decree based upon such 
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settlement, may amount to in law, the proposition may be laid 
down broadly, that unless all the parties in interest are before 
the court, either in person or by notice, at the settlement, and 
unless the decree rendered at the time of the settlement, and 
based upon it, makes distribution of all the assets found to be 
in the hands of the executor or administrator, among all the 
parties who appear by the record to be parties in interest, 
such decree is not a final decree, and can claim no force or 
validity as such. Whatever it may be called, it is in fact in- 
terlocutory, and must be so held. Boyett v. Kerr, 7 Ala. 9; 
Crothers v. Ross, 17 Ala. 816; Reynolds v. Reynolds, 11 Ala. 
1023; Horton v. Averett, 20 ib. 

Tried by these principles, neither the settlement and decree 
which was made in March, 1839, by the Orphans’ Court of 
Marion, nor the subsequent settlement and decree which was 
made in May, 1851, is final; the former, because the court 
does not pretend to distribute all the assets; the second, be- 
cause no notice of the settlement was given, and there were 
no other parties present at that settlement but Caughman and 
wife on one side, and the administrator Hollis on the other. 
Other irregularities in the proceedings in both instances inter- 
vene; but these objections to the settlements and decrees as 
final decrees are fundamental, and go to the jurisdiction; and 
consequently we are compelled to notice them, even in the 
absence of an assignment of error directed to them. 

The decree of the 12th May, 1851, purporting on its face 
to be a final decree, and the court having awarded execution 
upon it, although it is in fact not a final decree, must be 
treated as such so far as to authorize a revision on writ of 
error. 

In the settlement between Caughman and wife and the ad- 
ministrator, it appears that the court below charged the 
administrator with interest on the money coming to Caugh- 
man’s wife as her distributive share according to the order or 
decree of the court in March, 1839, from the date of that 
order until the time when he paid it; and this is assigned for 
error. It was entirely proper to charge him with interest 
upon this money remaining in his hands, unless he denied on 
oath that he had used it, or unless, if that statement were 
made by him, it were successfully controverted on the other 
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side. Olay’s Dig. 198, § 28; Brazeal v. Brazeal, 9 Ala. 491 ; 
King v. Cabaniss, 12 Ala. 598. 

For the error of rendering what purports to be a final judg- 
ment or decree in favor of one of the distributees, when the 
record discloses that there are others, and before fiual settle- 
ment, the decree is reversed, and the cause remanded. 


MOLETT vs. KEENAN. 


1. The record of the proceedings of the Commissioners’ Court in the establish- 
ment of a road, must show upon its face every fact necessary to give the 
court jurisdiction ; a recital in the record, that “ notice in all respects accord- 
ing to the statute was proven, by advertisement at the court house door and 
three other public places in the county,” does not show that the notice was 
given for thirty days, as required by the statute. 

2. An oath taken by the jury who are appointed to view and mark out the road, 
in the following words: ‘We do solemnly affirm, that we will impartially 
view and mark out said road, as named in said order to us directed, to the 
best of our skill and ability,” is not a substantial compliance with the requi- 
sition of the statute. (Clay’s Digest 507 § 4.) 

3. When the jury who were appointed to view and mark out the road, are also 
empanneled to assess the damages occasioned by it to the persons through 
whose lands it passes, they should be sworn and charged with a view to the 
assessment of such damages, as directed by the act, (Ib. 507 $ 5;) and the 
failure to do this is an irregularity fatal to the proceedings on error. 

4. When a person through whose lands a road passes, as established by the Com- 
missioners’ Court, wishes to challenge jurors, the challenges mus be made 
before the jury are sworn, and before they enter on their duties. 





ERRoR to the Circuit Court of Dallas. 
Tried before the Hon. NaTHAN CooK. 


This was a proceeding originally commenced in the Com- 
missioners’ Court of Roads and Revenue in Dallas county, at 
the instance of the plaintiff in error and others, for the pur- 
pose of establishing a new road. The Commissioners’ Court 
granted the prayer of the petitioners, and empanneled a 
jury to view and lay out the road, according to the statute 
in such case made and provided. The order establishing the 
road and empanneling the jury was made at the February 
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term of said court, 1852; at the May term following, the 
jury reported their proceedings, which were adopted, against 
the objections of the defendant in error, through whose land 
the road was to pass. A certiorari was taken to the Circuit 
Court, when the judgment of the Commissioners’ Court estab- 
lishing the road was reversed, and from that judgment a 
writ of error is brought to this court. 

The road sought to be established by the judgment and 
decree of the Commissioners’ Court, was what is denominated 
in our statutes a public road, as contra-distinguished from a 
private road. The record recites: ‘‘ And notice in all re- 
spects according to the statute being proven, by advertise- 
ment at the court house door and three other public places 
in the county.” This was the only evidence of notice which 
the record contains. 

The only oath administered to the jury of review, was as 
follows: “I, James M. Lenoir, (and six others, naming them,) 
do solemnly affirm, that we will impartially view and mark 
out said road, as named in said order, and to us directed, to 
the best of our skill and ability.” 

When the jury rendered in their report, the petitioners by 
their counsel moved the court that the jury be instructed 
forthwith to assess the damages. The defendant in error 
then objected, and claimed his privilege of challenging four 
of the jury. This motion was overruled, and the jury then 
retired to assess the damages, without having taken any oth- 
er oath than that above recited; and in a few moments re- 
turned, with an amendment to their report, which was 
received and adopted by the court, as follows: “ Amengled 
and additional report to the within; we, the jury, assess the 
damage to M. J. Keenan, the sum of one hundred and thirty- 
seven dollars and fifty cents.” 

The report as amended by this addition, was then received 
and adopted; to all which proceedings the said Keenan ex- 
cepted, and his exceptions were allowed. 

The errors assigned in the court below were: 

1. The record does not show affirmatively that thirty days’ 
notice was given of the application for the road. 

2. The statutory oath was not administered to the jury of 


review. 
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3. The court erred in allowing the jury of review to 
amend their report, after it had been received and adopted. 

4. The jury were not specially sworn to assess damages to 
Keenan. 

5. The court erred in refusing to allow challenges to the 
jury which assessed the damages. 

6. The court erred in establishing the road upon the report 
and amended report of the jury. 

The Circuit Court reversed the proceeding of the Commis- 
sioners’ Court, and that decision is here assigned for error. 


Ww. Hunter, for plaintiff in error: 

The recital of :.otice contained in the record is not the 
statement of a conclusion of law, but the statement of a fact, 
to wit: that the statutory notice had been given. In chan- 
cery cases, where the recital of notice has been held insuf- 
ficient, the statement was simply, that notice had been given 
in due or legal form; but no case can be found, where the 
record stated that the statutory notice had been given, and 
the recital was held insufficient. Our own courts have de- 
cided, in chancery cases, that the evidence of notice need not 
be put upon the record; a recital is always sufficient, if full 
enough. Hartley v. Bloodgood, 16 Ala. 288. The fact to 
be proved here was, that the statutory notice had been given; 
the evidence of that fact was, that the proper notice had been 
put up, at the proper places, and for the proper time. The 
fact itself is recited broadly and fully in the record; the evi- 
dence of it only is omitted. 

he defendant in error caunot be heard to object on ac- 
count of a want of notice. He appeared in the court below, 
and went to trial; and all special, prior preliminaries are 
presumed, as against him, to have been complied with, un- 
less he objected on that ground. Intendments are extremely 
liberal in favor of jurisdiction, where.the court is one of 
special, limited jurisdiction. Grignon v. Astor, 2 How. U. 
S. R. 339. 


GEO. W. GAYLE, contra: 
The Commissioners’ Court is one of special, limited juris- 
diction, and its record must show affirmatively that it has 
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complied with every requisition of the statute, before it ac- 
quires jurisdiction. Commissioners’ Court v. Thompson, 18 
Ala. 694. The errors shown by this record are: 

1. It does not show that thirty days’ notiee was given, as 
required by the statute. Clay’s Digest 507 §3; 11 Ala. 295; 
5 ib. 473; 15 ib. 189; ib. 829. A statement that legal no- 
tice was given, is not sufficient; the notice itself must be 
shown. Hill v. Hill, 9 Ala. 793; McMahan v. Bobo, 12 
ib. 268. 

2. The statutory oath was not administered to the jury of 
review. Digest 507 § 4. 

3. The jury should have been specially sworn and charged 
to assess the damages. Ib. 507 § 5. 

4, The defendant should have been allowed to challenge 
the jurors who assessed the damages, as in other civil cases. 


Ib. 457 $ 38. 


GIBBONS, J.—The Commissioners’ Court of Roads and 
Revenue is a court of special, limited jurisdiction, and its 
proceedings, to be valid, must show upon their face affirma- 
tively, that the court has acquired jurisdiction of the subject 
matter by taking those preliminary steps directed by the 
statute, in cases providing for its action. 

This was the doctrine held in the case of The Commission- 
ers of Roads and Revenue of Talladega county v. Thomp- 
son, 15 Ala. 184; and the same doctrine was re-asserted at 
the present term of this court in the case of Lamar v. Com- 
missioners of Roads and Revenue of Marshall county, 21 
Ala. 772. 

Our acts providing for the establishment of public roads, 
and conferring this power upon the Commissioners’ Court, 
amongst other things, says: ‘‘ Provided, that said court shall, 
in no instance, grant an order to establish, discontinue, or 
change a public road, unless the person or persons petition- 
ing for the same shall have given at least thirty days’ notice 
of the intended application, by advertisement at the court 
house door, and at three other public places in the county.” 

This notice must undoubtedly appear upon the proceedings 
of the court establishing a new road, before its jurisdiction 
over the subject matter begins. No intendments or presump- 
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tions can be indulged in favor of its jurisdiction, but the fact 
itself of the notice must affirmatively appear. The record 
in the present case recites, that ‘notice in all respects ac- 
cording to the statute was proven, by advertisement at the 
court house door and three other public places in the county.” 
But it does not show how many days the notice was given, 
except that it was given according to the statute. Here, 
then, to support the jurisdiction, we have to indulge in the 
presumption, that the notice was given for thirty days, be- 
cause that is the requirement of the statute. 

But it is insisted that, inasmuch as the statute itself is re- 
ferred to in the record, and a compliance with it asserted, we 
are bound to infer that the requisite notice was given. In 
that consists the vice of the argunent. We cannot indulge 
inferences or presumptions, in order to confer jurisdiction, 
where the doing of a particular act is a condition precedent 
to the vesting of jurisdiction; but must require that the fact 
itself, without being aided by inferences or presumptions, 
should affirmatively appear to have been done. We cannot 
consider the recital in the record as any thing more than an 
assertion that due and legal notice had been given, or that 
notice had been given according to law. These would be 
clearly incompetent to give the court jurisdiction, as they 
would be legal conclusions, and not facts. The case of Long 
v. Commissioners’ Court, 18 Ala. 482, cited in argument, is 
not applicable to the present case. That was a proceeding by 
the Commissioners’ Court for the establishment of a private 
road, and no notice in such a case is necessary, under the 
statute, to give the court jurisdiction. For the establishment 
of this class of roads, the mere application of one or more 
persons is sufficient to give the court jurisdiction of the sub- 
ject matter. In the case cited, Long, over whose land the 
road passed, appeared in court, and made himself a party, 
and participated in the proceedings as to the assessment of 
his damages. This court held, that the court having obtained 
jurisdiction according to the statute, and Long being a party 
actor in the court below, like any other suitor in court, was 
bound to raise all objections to the proceedings in that court, 
or he would not be heard in an appellate court. The dif- 
ference between that case and the one at bar, is, that in that 
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case, the court had acquired jurisdiction of the subject mat- 
ter, and also of the persons litigant before it; while in the 
case at bar, the jurisdiction of the subject matter is denied. 
This jurisdiction, we think, the record does not sufficiently 
show. 

Where a new road is established by the Commissioners’ 
Court, the statute requires that the jury appointed by the 
court to view and mark it out, should take the following oath, 
that they “will view and mark out the road named in the 
order directed to them from the Commissioners’ Court, in pur- 
suance of said order, to the greatest advantage to the public, 
and with as little prejudice to enclosures and private individ- 
uals as convenient, without favor or affection, malice or 
hatred, and to the best of their skill and knowledge.” The 
oath taken by the jury of viewers in the present case, was: 
“We do solemnly affirm, that we will impartially view and 
mark out said road, as named in said order, and to us direct- 
ed, to the best of our skill and ability.” This, as appears by 
the bill of exceptions, was the only oath which was adminis- 
tered to the jury. 

Our conclusions are, that the oath administered to the jury 
of viewers was not the statutory oath, and was too widea 
departure from it to be sustained. The proceeding was 
purely a statutory one, and the directions of the statute should, 
in all respects, be at least substantially complied with. The 
oath administered to the jury, compared with that required 
by the statute, was defective in substance. 

The statute directs, that ‘‘ where a new road is established, 
the owner of land over which it passes must, at or before the 
next term of the Commissioners’ Court, apply to said court 
for damages, for the injury which he may have sustained by 
its establishment; and it shall be the duty of the court, to 
cause a jury to be empanneled and sworn to inquire of such 
damages, in which inquiry the jury shall be charged to take 
into consideration the advantages and disadvantages accru- 
ing to such applicant, and to give their verdict accordingly ; 
and the damages (if any,) assessed shall be paid out of the 
county treasury ; Provided, the court may, in their discretion, 
order the same jury who lays out the road to be empanneled 
to assess ry damages, and may also appoint in the order the 
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time at which the road shall be cut out.” Clay’s Digest 
507 § 5. 

Under this section of the act, the court undoubtedly has 
the power to direct the same jury who view the road, to as- 
sess the damages to the individuals over whose land the road 
passes; but in case they are so directed, they should be 
sworn and charged with a view to the assessment of such 
damages, as directed by the act. This was not done in the 
present case, and the jury which assessed the damages did 
so without having taken the requisite oath, and without being 
charged as the statute directs. This, of itself, was an irregu- 
larity fatal to the proceedings, so far as the defendant in error 
was concerned. 

We do not think the defendant in error had any right to 
challenge jurors, after they were empanneled and entered 
upon their duties. All such challenges should be made be- 
fore the jury are sworn, and before they enter upon their 
duties. The challenges in this case were too late, and were 
properly overruled. 

We do not deem it necessary to notice the other assign- 
ments of error, as they mostly grew out of the proceedings 
upon which we have already expressed an opinion, and will 
not probably arise on another trial. 

The judgment of the Circuit Court is affirmed. 


ROBERTS, Executor, vs. TRAWICK et AL. 


1, On the trial of an issue devisavit vel non, to test the validity of a will alleged 
to have been obtained by fraud and undue influence on the part of testator’s 
wife, and in which she was the principal legatee, proponent proved a conver- 
sation between testator and the witness had two days before the will was 
made, in which testator spoke of his slaves giving him a great deal of trou- 
ble, and said that he did not know what to do with them; witness advised 
him to give one to each of his children, which he refused to do, saying “that 
his sons-in-law should never have any of his property and as to his daugb- 
ters, as they had made their bed, so they must lie.” He then offered to prove 
declarations of the wife, made in this conversation, to the effect that she 
wished her husband to make a will different from the one propounded, and 
which should make provision for his daughters. Held : 
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That these declarations were not admissible to sustain the will. 

2. Although the declarations or admissions of a party are evidence against him- 
self, yet they do not, when offered, justify him in introducing proof of his 
counter declarations, made at a different time, unless the latter form a part of 
the res geste. 





Error to the Circuit Court of Pickens. 
Tried before the Hon. TuRNER REAVIS. 


The issue in this case in the court below was devisavit vel 
non. The plaintiff in error propounded for probate a paper 
purporting to be the will of one Nathaniel Davis, the probate 
of which was contested by the defendants in error, and an 
issue was made up and submitted to a jury. 

On the trial, the contestants introduced proof tending to 
show that the wife of the deceased, Elizabeth Davis, had and 
exercised great influence over him: that she had no children 
of her own, but her husband had nine by a former wife; that 
the step-mother was harsh and unkind to the daughters, but 
otherwise to two of the sons who had married her nieces; 
that the alleged testator was seventy-six years of age when 
the supposed will was made, and quite weak and inactive. 
They further proved, by John Willingham, that about ten 
days before the supposed will was made, the witness went to 
the house of Davis, and found him and his wife in an excited 
conversation ; that she was crying, and left the room crying; 
that Davis was also excited, and after a silence of a minute, 
‘said: “All I can hear lately from some people is, a will, a 
will; but the laws of Alabama make a good enough will for 
me.” 

The will offered for probate is very unequal in its provi- 
sions ; the daughters are given twenty-five dollars each, and 
the bulk of the estate, consisting of lands, money, and a large 
number of slaves, is given to the widow, and the two sons 
who had married her nieces, to whom the father had already 
- advanced several slaves each. 

To sustain the will, the proponent offered one Bradford 
Willingham, who deposed, that he had a conversation with 
the testator two days before his death, in which the latter 
spoke of his slaves giving him a great deal of trouble, and 
said he did not know what to do with them; witness then 
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advised him to get rid of them by giving one a-piece to each 
of his children; this he refused to do, saying, that his “ sons- 
in-law should never have any of his property, and as to his 
daughters, as they had made their bed, so they must lie.” 

The proponent then offered to prove by this witness decla- 
rations of Mrs. Davis, made in this conversation, to the effect 
that she wished her husband to make a different will from the 
one propounded, and in which provision should be made for 
his daughters. The contestant objected to the admission of 
this proof, and it was ruled out by the court; to which the 
proponent excepted. 

The refusal of the court below toallow proof of the alleged 
conversation of Elizabeth Davis with her husband to go to 
the jury, is here assigned for error. 





OrMoNnD & NIcoLsoN, for plaintiff in error : 


The evidence which was excluded was directly within the 
issue. Influence can only be exerted over the mind of 
another by persuasion, by threats, by promises, or by physi- 
eal coercion; and the former, when proved, are as much acts 
as the latter; speech itself is a mode of action. When the 
words spoken indicate the object of inquiry, as distinguished 
from a mere narrative of events, they become verbal acts, 
and form part of the res geste. In cases of fraud, the demeanor 
of a party, and his expressions as constituting a part of that 
demeanor, and as indicating his present intentions, are received 
in evidence, as being a part of the res geste. Upon what ° 
principle, then, can importunities to make a will in a par- 
ticular mode on one day be admissible, and advice subse- 
quently given to make a just and proper will be excluded ? 
Both must. be admitted, as verbal acts constituting the res 
geste, or both must be excluded. It is the exclusive province 
of the jury to determine what effect, if any, this advice or 
importunity exerted over the testator’s mind. If such decla- 
rations are not admissible, no will can be set aside for undue 
influence, unless obtained by actual physical coercion. 

Declarations, such as these, are acts, and not hearsay. 
Greenleaf on Evidence, 123 § 108; 5 Term Rep. 512; 2 
Bing. 99; 1 Moody & M. 888; 5 Green]. 266; 3 Conn. 250, 
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When this case was first before this court, (18 Ala. 68,) it 
was held, that the declarations of Mrs. Davis, who is the prin- 
cipal legatee, were not admissible evidence for the contestants, 
to show that the will was obtained by fraud or undue influ- 
ence, because there were other legatees. But to hold that her 
declarations may be received to establish the will, is to hold 
that a party in interest may be a witness in his own favor, 
and in his own case. These declarations were not a part of 
the res geste ; they were not made at the time mentioned by 
the witness John Willingham ; if they had been made at that 
time, perhaps they might be a part of the res geste of that 
particular transaction ; but being made at a different time, and 
under different circumstances, and being offered to sustain the 
will made in her favor, they were incompetent. The decla- 
rations of a party are not evidence in his favor, unless they 
form a part of the res geste. Kennedy v. Meadow, 1 Stew. & 
P. 220. <A party’s declarations or admissions are evidence 
against him, but will not authorize proof of counter declara- 
tions or admissions made at a different time. Lee v. Hamil- 
ton, 3 Ala. 529. 

If Mrs. Davis were alive, she would not be a competent 
witness to prove these declarations ; and she being dead, they 
cannot be proved by a third person. She would be incompe- 
tent by reason of interest, and her declarations are liable to 
the same objections. Powell v. Powell, 10 Ala. 900. 

The conversation between the testator and Bradford Wil- 
lingham was not on the subject of making a will; nothing 
whatever was said about a will. It was, therefore, no part of 
the ves geste of the conversation proved. 





LIGON, J.—The proof rejected by the court below was 
clearly inadmissible. The conversation deposed to by the wit- 
ness, Bradford Willingham, as occurring between himself and 
the deceased, does not appear to have had any reference to a 
disposition of the slaves by will, but by way of gift or ad- 
vancement in the lifetime of the testator. It cannot, then, be 
said to have formed a part of the res geste of making the 
will, as that document did not exist until two days after- 
wards, and was not alluded to by the testator in the conver- 
sation deposed to by the witness. 
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This is a direct attempt to bring in the declarations of a 
party in interest, to sustain the instrument under which she 
claims that interest. The law will not permit a party thus 
to manufacture testimony for herself. Kennedy v. Meadow, 
18. &P.220. The declarations or admissions of a party are 
evidence against himself; but when offered, they do not jus- 
tify him in introducing proof of his counter declarations, 
made at a different time, and on a different occasion, unless 
such latter declarations form a part of the res geste. Lee v. 
Hamilton, 3 Ala. Rep. 529. 

The conduct of Mrs. Davis, on the occasion spoken of by 
the witness John Willingham, has no connection whatever 
with her declarations offered to be proved by Bradford Wil- 
lingham. Eight days intervened between the two occasions, 
and the subject of conversation is different; consequently, 
the introduction of evidence showing the conduct of Mrs. 
Davis on that occasion, will not authorize the proponent of 
the will to prove her declarations at another time wholly dis- 
tinct from it; especially as this testimony, if admitted, would 
tend to establish a will in which she is the principal devisee 


and legatee. 
Let the judgment of the court below be affirmed. 
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1. Under the acts of 1833 (Clay’s Digest 54 § 1,)and 1845 (Pamphlet acts 1844-5 
137,) the clerk of the court may issue a judicial attachment against the de- 
fendant who avoids the service of process, upon the filing of the required affi- 
davit, either in vacation or term time. 

(Chilton OC. J. dissenting, held, that an order of the court or judge was neces- 
sary to warrant the issue of the attachment.) 

2. A plea in abatement for a defect in the writ must set it out on oyer, so 
that the court may judge whether the objection is sustained by it. 

8. When a judicial attachment is sued out against a defendant who avoids the 
service of process, he cannot by plea put in issue the grounds on which it is- 
sued as contained in the affidavit. 

4. Duplicity in a plea in abatement is fatal on general demurrer. 

6. The general rule is, that when a statute requires service for a fixed number 
of days, the mode of computation is, to include the day of service, and to ex- 
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clude the other; but when it requires a number of entire days, both must be 
excluded. 

6. A writ issued on Wednesday is properly returnable to a term of the court 
commencing on the following Monday. 


ERROR to the Circuit Court of Pickens. 
Tried before the Hon. B. W. Huntineron. 


The plaintiffs in error, who were also plaintiffs in the court 
below, sued out their writ of capias ad respondendum in as- 
sumpsit, on the 15th day of October, 1851, against Johnson, 
returnable to the Circuit Court of Pickens, which commenced 
its session on the 20th of the same month. This writ was 
received and returned by the sheriff of Pickens, on the same 
day it issued, with his endorsement: “ Defendant not found 
in my county, Octo. 15th, 1851: (Signed) B. G. McAllister, 
sh’ff.” During the term of the court to which the writ was 
returnable, Garner, one of the plaintiffs, made affidavit before 
the clerk, that he had reason to believe that Johnson, the de- 
fendant, avoided the process. Thereupon the clerk issued an 
attachment, setting forth the writ and return, with the affida- 
vit, and commanding, &c., that so much of the estate of John- 
son should be attached as would satisfy the debt and costs, to 
be retained subject to further proceedings to be had thereon, 
at the next term of the Circuit Court of Pickens, so as to com- 
pel Johnson to appear and answer the plaintiffs’ complaint. 

This attachment issued the 25th October, 1851; was placed 
in the hands of the sheriff of Pickens on the same day, and 
was levied on three negro slaves of Johnson, and returned on 
the 27th of that month. 

At the Spring term, 1852, Johnson appeared, and filed the 
following pleas : 

1. Craves oyer of the affidavit made by Garner; which 
being set out, he prays judgment that the writ of attachment 
may be quashed, because the affidavit fails to state that John- 
son was a resident of the State of Alabama at the time the 
writ of capias ad respondendum was issued, as required by the 
statute in such case provided. 

2. The second plea, after setting out the affidavit on oyer, 
avers, that it fails to state that the defendant was a resident of 
the State of Alabama on the 15th of October, 1851, the time 











when the capias ad respondendum issued, as required by law ; 
wherefore he prays that the judicial attachment issued upon 
the affidavit be quashed. 

8. The third plea avers, that no affidavit was made by any 
one that Johnson, the defendant, was, on the day the capras 
ad respondendum issued, a resident of the State, as required 
by the statute in such case provided; wherefore he prayed 
judgment that the judicial attachment be quashed. 

4, The fourth plea prays judgment that the writ be quash- 
ed, because it was issued by the clerk of the court, while the 
said court was in session, and without any order from the 
court, as required by the statute. 

5. The fifth plea prays judgment of the attachment, because 
the writ of capias ad respondendum was issued on the 15th, 
and returnable on the 20th October; and thatfive entire days 
did not intervene, as required by the statute. 

6. By the sixth plea, the defendant prays judgment of the 
writ, &c., because said Garner did not have reason to believe, 
at the time he made the affidavit, that defendant avoided the 
service of the writ of capras ad vespondendum, and avers that 
he did not in fact avoid it. 

7. The seventh plea avers, that defendant did not avoid the 
service of said writ, and prays judgment of the attachment. 

8. The eighth plea sets out the writ of attachment on oyer, 
and avers that the writ of capias ad respondendum was not 
issued five entire days before the day on which it was return- 
able, as required by the statute; wherefore the defendant 
prays judgment that the said attachment be quashed. 

All these pleas were duly verified by the oath of Johnson. 
To each of them the plaintiffs demurred. The court sustain- 
ed the demurrer to the first three, but over-ruled it as to the 
others; and the plaintiffs having replied to the sixth and sev- 
enth, and refusing to plead over as to the fourth and fifth, 
judgment was rendered quashing the writ of attachment, and 
adjudging the cost against the plaintiffs. 

The over-ruling of the demurrers to the pleas is assigned 
for error. 








Buiss & BaLpwiy, for plaintiffs in error: 
The fourth plea states that the writ of attachment was 
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issued in term time by the clerk, without the order of the 
judge. Clay’s Digest 54, § 1; ib. 59,§17; Pamphlet Acts 
1844-5, p. 17. 

The fifth plea is, that the capias did not issue five entire 
days before the first day of the term to which it was returna- 
ble. 9 Porter 195; 4 Ala. 599. 

The sixth plea is bad for duplicity, and for the matter 
pleaded ; and the seventh plea is equally defective in substance. 
Under the act of 1833, the writ of attachment issued, on the 
return of “non est inventus” by the sheriff, on the mere elec- 
tion of the plaintiff; and it certainly was not competent for 
the defendant to come in, and plead against the truth of the 
return, in abatement of the attachment. The act of 1846 re- 
quired, in addition, that the plaintiff, or some other person 
specified in the act, should make affidavit that he had reason 
to believe that the defendant avoided process. This done, it 
stands where it did before. The attachment issues as a matter 
of right, and the defendant cannot raise an issue upon the 
reasons alleged in the affidavit, noragainst the return. If the 
proper return is made, and the plaintiff makes the required 
affidavit, the attachment issues as a matter of right. 

The eighth plea is defective for substance. 1 Greene’s 
(Iowa) Rep. 164; ib. 492; 8 Cowen 260; 3ib. 19; 10 Wend. 
422; 3 Hals. 808; 7 ib. 203; 2 A. K. Marsh. 284; 4 Monroe 
464; 7ib. 580; 1 Mis. 120; 4 Blackf. 329; 5 Gilman 270. 
It is also bad, because it prays that the writ of attachment 
may be quashed for an alleged defect in the capias. 





S. F. HALE, contra: 

As to the sixth and seventh pleas: The defendant in attach- 
ment may traverse the affidavit made for suing out a judicial 
attachment, by plea in abatement. Brown v. Massey, 3 Stew- 
art’s Rep. 226. The authority of this case is doubted, but 
not over-ruled, in Middlebrook v. Ames, 5 Stewart & Porter 
_ 158, as is expressly stated by Justice Saffold, in the latter 
portion of the opinion of the court. The statute of 1837 ap- 
plies only to original attachments; Clay’s Dig., page 61 § 82. 

In Jones v. Donnell, 9 A. R. 697, the court say, that “ the 
distinction pointed at by the statute is, between original and 
judicial attachments ;” meaning, that in the former you cannot, 
but in the latter you can, traverse the affidavit. 
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As to the fifth and eighth pleas: A writ issued within five 
days before the first day of the term to which it is returnable, 
may be abated on plea of the defendant. Clay’s Dig. 334, § 
128. In England, the prisoner must be served with a copy 
of the indictment five days before trial; and this has been 
uniformly held to mean, five days exclusive of the day of the 
service and the day of trial. Foster’s Crown Law, chap. 3, p. 
230. If a note be payable one day after date, and dated on 
the 5th October, suit cannot be commenced until the 7th. 
Randolph v. Cook & Ellis, 2 Porter's Rep. 286. In Massa- 
chusetts, the defendant in execution is allowed one year, in 
which to redeem land; and this has been held to mean, an 
entire year exclusive of the day of sale. Bigelow v. Wilson, 
1 Pickering’s Rep. 485. Authorities on this head may be 
conflicting, where the statute requires a thing to be done a 
given number of days before a certain day ; but the language 
of this act is different; and it is contended that the act is to 
the same effect as if it required a writ to be issued five entire 
days before the first day of the term to which it is made re- 
turnable. For the statute declares, that, ‘if a writ is taken 
out within five days before,” &c., it shall be abated on plea. 
See 2 Denio 164; 2 Hill N. Y. 355; 2 Comstock 446; 1 Doug- 
lass (Michigan) 450. 

A judicial attachment cannot issue without an order, or fiat 
of the judge, if issued during term time. All other attach- 
ments of this nature require a fiat; as attachments for con- 
tempts, attachments out of chancery, &. It has been the 
practice to obtain a fiat during term time. The act of the 
27th January, 1845, was passed to restrict, not to enlarge the 
rights of plaintiffs. This is an extraordinary remedy, and 
not embraced in the statute of 1838, which declares that the 
attachment laws shall not be rigidly and strictly construed. 
Here the plaintiff gives no bond, as in original and ancillary 
attachments. This case itself shows the importance of re- 
quiring the plaintiffs to obtain a fiat, so as to guard against 
the abuse of the process of the courts. 


CHILTON, C. J.—It was provided by the act of 1838, 
(Clay’s Dig. 54, § 1,) that “ when a writ shall issue from any 
of the courts of this State, commanding the sheriff, or other 
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officer, to take the body of any person, to answer any civil 
action in said court, and the sheriff shall return that the de- 
fendant is not found within his county, the plaintiff may, at 
his election, sue out an attachment against the personal estate 
of such defendant, or an alas or plumes capias, returnable in 
the same manner as original process,” &c. 

The act of 27th January, 1845, (Pamphlet Acts ’44—'45, 
137) provides, “that, hereafter, when a writ shall issue from 
any of the courts of this State, commanding the sheriff, or 
other officer, to take the body of any person, to answer in any 
civil suit in said court, and the sheriff or other officer shall 
make return thereon, that the defendant is not to be found in 
his county, no judicial attachment shall issue on such return, 
as matter of right; but before a judicial attachment shall 
issue, the plaintiff, his agent or attorney, or the sheriff or 
officer making the return, shall make affidavit before the clerk 
of the court to which the writ is returnable, that he has rea- 
son to believe the defendant avoided the execution of such 
writ ; and on such affidavit being filed, the plaintiff shall be 
entitled to a judicial attachment, as matter of right.” 

A majority of the court consider that a proper construction 
of these acts fully authorizes the clerk to issue the attach- 
ment, upon the filing of the required affidavit in vacation, or 
during the term of the court; that the plaintiff, having 
shown himself entitled to the writ, by the return of non est 
inventus, and the affidavit that the defendant has avoided the 
service, as he has reason to believe, may claim its issue, as 
matter of right, by the terms of the act; and that there is no 
question to be adjudicated by the court, as preliminary to its 
issue by the clerk. For myself, I am inclined to hold that, 
being a judicial attachment, it requires the order ef the court 
or judge to warrant it. Such, I know, was the practice before 
the act of 1845 was passed; and I think that act was not in- 
tended to enlarge, but to restrain its issue, as matter of right, 
_ to those cases where the party has avoided, or furnished rea- 
son to the plaintiff for believing he has avoided, the service 
of the original writ. I think the judge should make the or- 
der for its issue, upon an inspection of the return upon the 
original writ and of the affidavit. These authorizing it, the 
order goes as a matter of right. But, as my brethren differ 
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from me, it results that the fourth plea was insufficient, and 
that the demurrer to it was improperly overruled. 

The fifth plea also is bad. It has been several times deci- 
ded, that a plea in abatement for a defect in the writ, must 
set it out on oyer, in order that the court may judge whether 
the matter of objection urged as ground for abating it, is sus- 
tained by the process. See Findley v. Prewitt, 9 Porter's R. 
195; Banks v. Lewis, 4 Ala. R. 599. This, the plea before 
us fails to do, and consequently should not have been sustained. 

The sixth plea is bad for two reasons: First, because the 
defendant could not put in issue the grounds on which the 
attachment issued, as contained in the affidavit. If the return 
of non est inventus upon the capias ad respondendum was duly 
made, and the required affidavit was filed, the statute, as the 
result, gives the writ, as matter of right, and fails to provide 
for contesting this right. To hold that it could be contested 
in this way, would be, in effect, to destroy the force of the 
statute, by the introduction of a new provision, as a conse- 
quence of such construction. In the second place, it is bad 
for duplicity ; and this, in a plea in abatement, is fatal upon 
general demurrer. 9 Ala. Rep. 499; 6 ib. 468; 11 ib. 548: 
12 ib. 472. Insuch pleas, matters of form are regarded mat- 
ter of substance. Elmes v. McKenzie, 5 Ala. Rep. 617; 
Hart v. Turk, 15 ib. 675. See, also, as to the first objection 
to it, Middlebrook v. Ames, 5 Stew. & Por. 158. 

The seventh plea is liable to the first objection,taken to the 
sixth, inasmuch as it merely denies the fact that the plaintiff 
had reason to believe that the defendant avoided the service, 
and falls within the principle settled in the case of Middle- 
brook v. Ames, supra. 

The eighth plea is more formal, as it craves oyer of the 
capias ad respondendum, and setting it out, avers, that it was 
not issued five entire days before the day on which the term 
to which it wasreturnable commenced. The statute does not 
employ the term “entire days,” but requires that the writ 
shall be executed at least five days before the return thereof; 
and if the writ be sued out within five days before the begin- 
ning of the term, it may be abated on plea of the defendant. 
It is conceded, by the agreement of the counsel accompany- 


ing this plea, that the capias ad respondendwm was issued on 
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the 15th, and the term commenced on the 20th of October. 
We should, however, aside from the concession, be bound 
judicially to know when the court sits. Now, whatever may 
be the ruling of other courts, in regard to the point involved 
in this plea, it has been the uniform practice in this State, so 
far as we are advised, in computing the time which intervenes 
between the issue of the writ and the beginning of the term 
to which it is made returnable, to exclude one day and include 
the other. A writ issued and served on Wednesday, which 
is returnable to a term to commence on Monday, has been 
uniformly esteemed as well issued and properly returnable. 
Had the statute said, it shall be issued five entire days before 
the first day of the term, we are not prepared to say but that 
the rule would be different. It seems, however, to be the 
general rule, that where the statute requires service for a fixed 
number of days, the mode of computation is to include the 
day of service and to exclude the other, but where a number 
of entire days are required, both must be excluded. 3 Hals. 
303. At all events, the practice is too well established in this 
State, of issuing writs on Wednesday returnable to the court 
which sits on the Monday following, now to be disturbed, 
even though we should not be inclined, were the question 
open, to establish such practice. See the cases on the brief 
of plaintiffs’ counsel sustaining it. 

Our conclusion is, that all the pleas were bad, and that the 
demurrers should have been sustained to them. 

Let the judgment be reversed and the cause remanded. 








PRITCHETT vs. MUNROE. 


1. A party is not allowed to garble an admission, or to call for part of a transac- 
tion only ; if he calls for an admission, either by bill of discovery or interroga- 
tories under the statute, the opposite party has the right to state all that was 
said at the time in relation to the same subject; if he seeks a discovery as to 
an act, the other party may legitimately state in his answer whatever would 
be part of the res geste. 

2. When the testimony of a party is taken on interrogatories under the statute, 
while the principles which apply to the discovery are necessarily the same as 
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those which prevail in chancery, the rules of practice as to the mode in which 
objections are to be made to the testimony are those which apply to the teati- 
mony of other witnesses taken by interrogatories in the courts of law. 

8. When a party offers in evidence his own answer to an interrogatory, a part of 
which is irrelevant and irresponsive, there is no error in excluding the entire 
answer. 

4. If the vendor, during the negotiation for the sale, makes a fraudulent represen- 

, tation in relation to a material fact, and one on which the vendee has a right to 

¥ rely, and the latter is thereby misled to his prejudice, the vendor is responsi- 
ble in damages. 

5. In most cases, if the vendor, at the time of making the contract, discloses all 
that he knows in relation to the subject matter of the sale, the purchaser can- 
not be deceived or misled, and no recovery can be had; but if the vendor 
makes a false representation during the negotiation, it isa question for the de- 
termination of the jury, whether the effect of it on the mind of the vendee is 
done away by the vendor's subsequent disclosure of all that he knows in rela- 
tion to the subject of the contract. 

6. A charge based upon a hypothetical state of facts, which excludes from the 
consideration of the jury other evidence which is before them, is erroneous, 
as tending to mislead the jury, by creating the impression that they would be 
authorized to reject the other evidence. 

7. A charge is erroneous, which takes away from the jury, and refers to the court, 
the determination of the question whether the facts of the case were such as 
to put the purchaser on his guard, and require him to resort to the ordinary 
and accessible means of information. 





Error to the Circuit Court of Talladega. 
Tried before the Hon. Ropert DOUGHERTY. 


The action was a special action on the case, brought by the 
defendant in error against the plaintiff in error, to recover 
damages for a deceit in the sale of land. 

During the progress of the case, the plaintiff below filed 
interrogatories for the «lefendant to answer; and on the trial, 
the plaintiff not having excepted to any of the answers, after 
reading the affidavit and the interrogatories, read as evidence 
certain portions of the answers of the defendant thereto; and 
thereupon the defendant offered to read the portions of each 
answer thus omitted, but was overruled by the court, and 
such portion excluded. The opinion of the court sufficiently 
refers to such parts of the affidavit, interrogatories and an- 
swers, as are necessary to elucidate the legal question presented 
upon the exclusion of this evidence. 

In one of the answers which was read to the jury, the de- 
fendant admitted that he had pointed out to the plaintiff what 
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he supposed to be the true north and south line on the east- 
ern side of the tract sold, and which he told the plaintiff: at 
the time had been represented to him as such by a Mr. 
Holmes, from whom he had purchased; that said line, as 
shown by the defendant, was a line of blazed trees; and that 
he also informed the plaintiff that Mr. Phillips had set a com- 
pass, for the purpose of ascertaining the direction of said line, 
but had not pretended to run out the line any further than 
by setting the compass at the corner; and that said Phillips 
was not a competent surveyor. There was also evidence 
conducing to show that said line was an open line, and that 
after the line above referred to had been shown, the plaintiff 
said to the defendant, that if he would have the land sur- 
veyed, he would make the trade; and that the defendant 
refused, saying that he had bought the land in that way, and 
he would sell it in that way, or he would not sell it at all. 
The evidence also tended to prove, that the line spoken of by 
the defendant below was not the true line, but included some 
fourteen acres more than the true line did; and that the land 
thus excluded was of great value to the tract. 

Upon this evidence the court was requested by the defend- 
ant to charge: 

1. That if the defendant, at the time of making the con- 
tract, stated to the plaintiff all that he knew about the lines 
of said land, and only what he knew, the plaintiff could not 
recover ; 

2. If, at the time the parties were looking at the land, the 
defendant showed plaintiff what he supposed to be the north 
and south line on the east of said land, and told him that the 
same had been represented as such by the person from whom 
he purchased, and there was no proof of his making any 
other representations in relation to the direction of said line; 
and that upon returning from looking at said land, the plain- 
tiff offered to purchase it, if the defendant would have it 





. surveyed, which the latter refused to do, observing, that he 


had. bought the land in that way and would sell it in no 
other, and that if the plaintiff insisted upon its being surveyed 
there would be no trade; and that thereupon the plaintiff 
made the purchase, without having the land surveyed, he 
could not recover ; 
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3 That if the defendant informed the plaintiff, during the 
negotiation, that the line in dispute was an open one, and had 
not been surveyed, and the plaintiff then proceeded to make 
the purchase without having the land surveyed, that these 
are such circumstances as should have put the plaintiff on his 
guard, and in that event he could not recover ; 

Which charges the court refused. 

The exclusion of portions of the answers to the interrog- 
atories, and the refusals to give the several charges as asked, 
are here assigned for error. 














L, E. Parsons and Joun WuHire, for plaintiff in error: 

1. The statute makes the answer of a party to whom in- 
terrogatories have been propounded, “evidence at the trial, 
in the same manner and to the same purpose and extent, and 
upon the same condition in all respects, as if they had been 
procured upon a bill in chancery for discovery, but no further 
or otherwise.” Clay’s Dig. 341 § 160. The plaintiff below 
offered portions of the answer in evidence. This, we insist, 
authorized the defendant to offer all which was responsive to 
the interrogatories. The plaintiff in error was called on in 
so many words, to “state what representations he made to 
the plaintiff below, concerning the lines of said land, the 
amount of territory, what ground he represented as being 
within the lines, and whether said ground was in the lines 
he showed plaintiff below, and whether said ground was 
within the true lines of said tract of land.” In one portion 
of the answer which plaintiff below did not offer, and which 
was excluded by the court, when plaintiff in error offered it, 
“he denies that he refused, as stated in the plaintiff’s affida- 
vit, or that he then again repeated that the line he showed 
affiant was a true line and could not vary from the line he 
showed affiant.” There are five more answers excluded by 
the court, each of which was more clearly admissible than 
the above. The attention of this court is especially invited 
to an examination of them. Park v. B’k. Montgomery, 
5 Ala. 

The plaintiff below should have excepted to the answer, if 
it contained irrelevant matter, or matter not called for; and 
if he offered any part of the answer in evidence, without 
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doing this, the plaintiff in error had a right to offer the 
balance. 

2. In refusing the first charge asked, the court clearly mis- 
apprehended the law, as laid down by this court, when the 
case was here before. This charge asserts, that if plaintiff 
in error, “at the time of making the contract, told all that 
he knew about the lines of the land, and only what he knew, 
then plaintiff below could not recover.’ This is in strict 
conformity with the rule laid down by this court. Monroe 
v. Pritchett, 16 Ala. 786; Barnett v. Stanton & Pollard, 2 ib. 
186, and cases cited. 

3. The second charge asked puts the case upon the ground, 
that plaintiff in error did not misrepresent the matter at all 
in respect to the information he had received, as to the lines 
of the land, nor the source of it; and further, that he abso- 
lutely refused to trade unless Monroe was willing to take the 
land as he had, without a survey, and that he did then trade 
for the land without a survey, then the defendant in error 
has no claim on him, because he acted with his eyes open as 
to all the facts, and Pritchett’s means of knowledge. In that 
state of the case, there could not be any deception; the 
charge, therefore, ought to have been given: Munroe v. 
Pritchett, supra; 1 Chitty on Contracts 134-5, 3d American 
ed.; 2 Esp. Rep.572; 2 Kent’s Com. 484-5-6; 8 Cowen 25; 
10 Johnson 412; 9 Ala. 684; 15 ib. 822; 18 Pick. 104. 

A seller is unquestionably liable, if he fraudulently mis- 
represent the quality of the thing, in some particulars, which 
the buyer has no equal means with himself of knowing. 
Vernon v. Keys, 12 Hast 637; Barnett v. Stanton & Pollard, 
2 Ala. 187-88-89-90, and cases cited in the opinion. 

4, The last charge goes upon the idea that the plaintiff 
below had knowledge of such facts as should have put him 
on his guard; in short, when he was told that the line in dis- 
pute was an open line, and had not been surveyed, then the 
. fault was his own. 7 Conn. 333; 9 ib. 286. 

‘The vendor is not bound to disclose defects, which are 
open to the observation of both parties; but if he designedly 
conceals such as are not thus visible, but rest exclusively 
within his own knowledge, the vendee may disaffirm the con- 
tract.” ee v. Stanton, 2 Ala. 188-9. 
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_The true question is, whether there has been a misrepre- 
sentation of facts. If there has not, and the misrepresenta- 


tion. is matter of opinion only, no action lies. 


Rice & MORGAN, contra: 

1. The offer to read those portions of each answer which 
had not been read by the plaintiff, was too general; it em- 
braced illegal testimony. Melton v. Troutman, 15 Ala. 535. 
The answers, standing alone, were not intelligible, and would 
have misled the jury. The denials of facts stated in the 
affidavit, and the explanations of those facts, could not be 
understood without reference to the affidavit. The affidavit 
was not offered in evidence. The portions of the answers 
excluded were not responsive to the questions. 

2. The portions of the evidence excluded, are supplied in 
other portions read by the plaintiff. Spence v. Mitchell, 9 
Ala. 744. Pritchett had every opportunity in his answers to 
direct questions, to have stated the facts of the whole trans- 
actions, but he preferred to make the statements in answer 
to questions which did not call them out. 

3. The first charge refused would, if given, have confined 
the jury to the consideration of what was said by the defend- 
ant at the time of the making of the contract. There were 
many things done by the plaintiff, and many things said by 
him, during the negotiation, at and before the time of making 
the contract, which were strongly indicative of fraud, and 
which the jury should have been allowed to consider. Na- 
bors v. Camp, 14 Ala. 460; Carlisle v. Hill, 16 ib. 398. 

4. The hypothetical state of facts presented in the second 
charge asked, was directly opposed to some portions of the 
proof; there were other representations made with regard to 
the lines of the land, than those stated in the hypothesis 
presented in the charge. Carlisle v. Hill, supra. The charge 
assumes that the plaintiff cannot recover, if the defendant, 
at the time the parties were looking at the land, showed the 
plaintiff what the defendant supposed to be the true line, and 
stated that it had been so represented to him by Holmes, of 
whom he purchased, and made no other representation in 
reference to the direction of the line, and upon returning, 
the conversation took place stated in the charge refused. 
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This charge would have precluded all inquiry on the part 
of the jury into the representations of defendant as to the 
land embraced within the lines, and what Pritchett said about 
Phillips having surveyed it, &., and would have been a 
declaration on the part of the court that the evidence estab- 
lished that Munroe traded alone upon what Pritchett said 
Holmes had told him, and the conversation between himself 
and Pritchett, and that the other facts in proof formed no 
part of the inducement to the trade on his part. Griffith v. 
Eby, 12 Missouri 517. ; | 

5. The last charge refused states the proposition, that if a 
man is defrauded in a trade, yet, if there were circumstances 
which should have put him on his guard, his remedy is de- 
stroyed thereby. Glasscock v. Minor, 11 Missouri 655. 

6. The material question in this and all similar cases is, 
whether confidence has been reposed by the vendee in the 
vendor, and the vendee thereby misled; for, if the vendee 
has been misled, it is immaterial whether it was done by 
what the vendee said or did at the time of the sale, or pend- 
ing the negotiation and before the sale; and a charge which 
confines the jury to the representations made at either time, 
or any one time, should be refused, because it would mislead 
the jury and injure the vendee. See 11 Miss., supra, 655. 

7. A misrepresentation as to the territorial extent of land 
sold, although it is known before the vendee takes posses- 
sion, gives the vendee a right to recover damages for the 
injury, although the vendee could not rescind the contract. 
The right to rescind is alone lost by taking possession with a 
knowledge of the fraud. 1 Conn. Rep. 305. 


GOLDTHW AITE, J.—On an examination of the evidence 
which was excluded by the court on the trial below, we 
think an error was committed in the rejection of any portion 
of the answer made by the defendant to the second interrog- 
atory. The affidavit, which the record shows was offered in 
evidence by the plaintiff, alleges that the defendant, in reply 
to a certain proposition made him by the other party, refused 
to have the land surveyed, and goes on to state what was said 
by him at the time of such refusal. The answer admits such 
refusal, but states a qualification under which it was made, 
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and denies that it was accompanied by the language stated 
in the affidavit. A party is not allowed to garble an admis- 
sion, or to call for a part of a transaction only. Ifa statement 
or admission is inquired in relation to, the qualification un- 
der which it was made thereby becomes evidence, and the 
whole must be taken together. If a party calls only for that 
portion which makes in his favor, he cannot thereby ex- 
clude the other portion, which may operate against him; and 
an answer to a bill of discovery proves no exception to this 
well recognized principle. When offered by the opposite 
party, it becomes evidence, so far as it is responsive to the call 
for discovery, or is connected necessarily with the responsive 
matter. Co. & Hill’s Notes to Phil. Ev. 927. If it calls for 
an admission, the defendant has the right to state all that was 
said at the time in relation to the same subject; for unless 
the whole is received and considered, the true meaning of the 
part which is good evidence against him cannot be ascertained. 
For similar reasons, if a discovery is sought as to an act, the 
party may legitimately state in his answer whatever would be 
part of the res geste. Apply these rules to the answer in 
question, and there is no difficulty in determining that every 
portion of it is responsive to the interrogatory to which it 
purports to be a reply. 

In. relation to the parts of the other answers which were 
excluded by the court, it is insisted on the part of the plaintiff 
in error, that even if the matter was irrelevant or not called 
for, such portions should have been excepted to and sup- 
pressed; and that failing to pursue this course, if the opposite 
party offered any portion of the answers, he thereby made 
the whole testimony. This court has already decided, that 
where interrogatories are filed to obtain a discovery, the 
answers in relation to distinct facts not inquired of, are not 
evidence as to such facts, for the party answering, (Lake v. 
Gilchrist, 7 Ala. 955;) and the same rule must of course ap- 
ply to irrelevant matter. The question, therefore, which is 
presented in this aspect of the case, is simply one of practice, 
as to the manner in which an objection is to be taken to matter 
which is not evidence, which is contained in answers to inter- 
rogatories filed under the statute. Clay’s Dig. 341 § 160. 
The object of the legislature was, unquestionably, to give a 
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more expeditious and less expensive remedy than was afforded 
by the proceeding in chancery; and while the principles 
which apply to the discovery must necessarily be the same as 
those which prevail in chancery, the rules of practice should 
be in analogy with those which govern proceedings of a simi- 
lar character in courts of law. The evidence of the parties 
is obtained by interrogatories, and when taken, if for no other 
reasons than to preserve uniformity in our system, it should 
be governed, so far as the mode in which objections are to be 
made to the testimony is concerned, by the same rules which 
are applicable to the testimony of other witnesses taken by 
interrogatories. It will not be questioned, that, if the answer 
of a witness contains matter which is not evidence, the ob- 
jection may be made on the trial, (Wall v. Williams, 11 Ala. 
326;) and this without reference to the medium through 
‘which it is offered. Ib. 8384. If this be the correct rule in 
relation to the answers of a witness in courts of law upon 
interrogatories, why should not the same rule apply to a party 
who gives his evidence in the same court upon interrogato- 
ries? The testimony was offered by the defendant, and that 
portion of it which was illegal was properly excluded. We 
may add, that we consider all that portion of the evidence 
which we are now considering, and which was excluded by 
the court, as not responsive to the interrogatories, with the 
exception of certain portions of the answer to the fourth in- 
terrogatory. The portion of the last answer to which we 
refer, is that part which states the representations made by 
the defendant in relation to the south boundary of the land, 
and which are explanatory of the same ; and also that portion 
of the same answer, which alleges that he made no further 
representations than those stated in the answer, in relation to 
the precise boundary of the land, or as to what amount of 
territory was embraced within the lines; and this we con- 
sider upon a fair construction as responsive to the interroga- 
tory referred to. But as the other parts of the same answer 
which were excluded by the court were not responsive, and 
the motion on the part of the defendant was to offer the 
whole in evidence, there was no error in overruling it, with 
reference to this answer. It is not for the court, but for the 
party offering the testimony, to separate the legal from the 
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illegal ; and if he fails to do this, it is not error for the court 
to reject the whole. West v. Kelly, 19 Ala. 353. 

Neither was there any error in refusing to give the first 
charge which was asked ; which was, in effect, that if the de- 
fendant, at the time of making the contract, told the plaintiff 
all that he knew, and only what he knew, no recovery could 
be had. 

The evidence upon which this charge was based, shows, 
that if any misrepresentations were made, it was before the 
contract was consummated ; and the rule is, that if the vendor, 
during the treaty or pending the negotiation for the sale, 
makes a fraudulent representation in relation to a material 
fact, and one on which the other party had the right to rely, 
and the purchaser is thereby misled to his prejudice, the 
seller is responsible in damages. Neville v. Wilkerson, 1 
Bro. Ch. Rep. 546; Stor. Eq. § 195-197; Monroe v. Pritchett, 
16 Ala. 785. It is true, that in most cases, if the vendor, at 
the time of making the contract, tells all that he knew in 
relation to the subject matter of the sale, it would be impos- 
sible that the purchaser should be decieved or misled; and of 
course, in such a case, no recovery could be had. But it does 
not foliow, that in every case where a false representation 
has been made during the treaty, its effect is done away by 
the subsequent disclosure of all which the party who made 
it may know in relation to the subject of the bargain. The 
purchaser may still be misled by the false representation 
previously made ; and whether he is so or not—whether the 
subsequent disclosure relieves his mind from the effect of the 
misrepresentation—is properly a question for the jury to de. 
termine. Suppose, by way of illustration, that the vendor 
made a fraudulent representation during the negotiation, in 
relation to one of ‘the lines which he did not know, would it 
be pretended that a statement made by him at the time the 
contract of purchase was entered into, that he knew the other 
lines, and that they were those which he had pointed out, 
would relieve him from the consequences of the previous 
fraud, if the other party had acted upon and was misled by it? 

The second charge requested on the part of the plaintiff in 
error was also properly refused, as from the bill of exceptions 
it appears that evidence was before the jury of representations 
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made by the defendant below, in relation to the directions 
of one of the lines of the land, other than those which are 
contained in the instructions refused. We refer to the rep- 
resentations made by the defendant as to the blazed line 
marked by Phillips, and as these representations were admit- 
ted in the answer of the defendant to the interrogatories filed, 
they must not only be regarded as evidence, but as amount- 
ing to full proof that such representations were made. 
Whether they were true or false, whether they were relied 
upon by the purchaser in concluding the bargain, or whether 
he was misled by them, is not the question. It was sufficient 
to authorize the refusal, that it appears from the record that 
the fact that other representations were made was legally 
established. The effect of the instructions prayed for would 
have misled the jury, by creating the impression that they 
would be authorized to reject the representations referred to, 
which, as we have already said, were fully proved, and which 
were not incorporated in the charge. Carlisle v. Hill, 16 
Ala, 398. 

In relation to the last charge asked, it is only necessary to 
observe, that it assumes that whatever may have been the 
fraudulent representations made by the vendor in relation to 
the lines of the land, he was absolved from all responsibility 
therefor, if the purchaser knew that the land had not been 
surveyed. We cannot sanction the proposition thus broadly. 
The fraudulent representations may be made under such cir- 
cumstances as to put the purchaser off his guard, as to induce 
him to forbear from investigation, when otherwise he would 
have investigated. There may be cases where the parties 
deal at arm’s length, where the one possesses no means of in- 
formation superior to the other, or has no right to repose 
confidence, that a misrepresentation will not even avoid the 
contract. The purchaser in such a case would be required to 
resort to the ordinary and accessible means of information. 
2 Kent Com. 484, 4th Ed. 

The charge as asked would take the case from the jury, 
and refer it to the court to determine that the evidence made 
out a case of the character of which. we have just spoken. 
There was no error in the refusal. 

For the error before referred to, the judgment must be re- 
versed, and the cause remanded. 








512 ALABAMA. 





Williams v. Sims. 


WILLIAMS vs. SIMS. 


1, When a note is given in payment of the debt of another, and a receipt for the 
payment of the debt taken in the name of the debtor, the payee cannot 
recover on the note against the maker, on proof of these facts only; the 
privity or assent of the debtor must also be shown. 

. A note payable “in solvent notes or accounts of other men,” is not equivalent 
to a note payable in money; but is a contract to pay the sum expressed in 
the note, at or before maturity, dollar for dollar, “in solvent notes and ac- 
counts of other men,” or, if paid after maturity, the value in money of that 
amount of such “solvent notes and accounts” at the time of the maturity 
of the note. 


to 


Error to the Circuit Court of Sumter. 
Tried before the Hon. B. W. HuNTINGTON. 


Sims sued Williams before a justice of the peace, upon a 
written instrument, of which the following is a copy: 

“Due on the first day of January, 1852, Thomas Sims, 
twenty-six dollars, to be paid in solvent notes and accounts 
of other men. November 13, 1851. 

(Signed) JAMES O. WILLIAMS.” 

Plaintiff proved, that after the first of January, 1852, he de- 
manded of defendant payment either in solvent notes and 
accounts on other men, or money, and here rested his cause. 

Defendant proved, that he gave the note in suit to the 
plaintiff, in payment of a debt due from one Byrd Williams, 
his brother, to the plaintiff, and at the same time, and for the 
same object, transferred to hima note on one Ustick, and 
also sold and delivered him a horse. Upon this transaction, 
the said plaintiff executed and delivered to defendant, his 
receipt in favor of Byrd Williams for the amount of the debt 
the said Byrd owed him. 

This was all the proof relating to the transaction. 

The court charged the jury: 

That if they believed from the evidence, that the consider- 
ation of the note sued on was the receipting of plaintiff’s 
account against Byrd Williams, and the delivery of such 
receipt to the defedant, and no mistake or fraud was set up ; 
and that plaintiff, after the first January, 1852, and before 
suit was commenced, demanded of the defendant solvent 
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notes or accounts on other persons, which defendant failed 
and refused to deliver, they must find a verdict for the plain- 
tiff, for the amount of the note, with interest from the time 
of the demand, if they could fix that time, if not, from the 
commencement of the suit. 

To this charge defendant excepted, and here assigns the 
same for error. 


T. Reavis, for plaintiff in error : 

1. The decisions of this court have settled beyond contro- 
versy, that a promissory note given merely for the debt of 
another person, is without a sufficient consideration. Also- 
brook v. Southerland, 2 Stew. & Port. 267; Click v. McAfee, 
7 Port. 62; Hester v. Wesson, 6 Ala. 415; Thompson v. 
Hall, 16 ib. 204; Beall v. Ridgeway, 18 ib.117. The de- 
livery of a release of the debtor, to the person promising to 
pay the debt, is not a sufficient consideration for the promise, 
unless the debtor consent to the arrangement, or accept. the 
release. A man can no more release a debt against another, 
without his consent, than he can make him his debtor with- 
out his consent. A release is, therefore, of no validity, until 
accepted by the releasee. Buck v. Sanders, 1 Dana 189; 
Logan v. Williamson, 3 Pike 216. The court's hypothesis 
was, therefore, false. 

2. The application of the conclusion from the court's 
hypothesis to the evidence before the jury, was erroneous for 
the same reasons; and for the furtherreasons: 1. That a re- 
ceipt is not a release. Teague v. Russell, 2 Stew. 420; Dil- 
lingham v. Estill, 3 Dana 21. 2. That a release or receipt 
may be avoided, as well by showing that it was given with- 
out any consideration, as that it was given under a mistake, 
or was obtained by fraud. Miller v. Hemler, 5 Watts & Serg. 
486; Sigourney v. Sibley, 21 Pick. 101; Seymour y. Min- 
turn, 17 Johns. 169; Jackson v. Stackhouse, 1 Cow. 122; 
- Driver v. Hudspeth, 16 Ala. 348. 

The note having been given for the receipt, and the receipt 
for the note, both are without sufficient consideration. The 
original debtor, therefore, remains liable. Alsobrook v. 
Southerland, 2 Stew. & Port. 267; Beall v. Ridgeway, 18 
Ala. 117. So far as the question, whether the consideration 
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of the note sued upon in this case is sufficient, is concerned, 
the case of Beall v. Ridgeway, supra, seems to be conclusive 
that it is not. In that case, the note was given in settlement 
of the debt of another; in this, the note was given for the 
debt of another, and a receipt against the debt was given to 
the promisor. In neither case was it made to appear, that 
the debtor was privy to, or consented to the arrangement. 
Now, there can be -no difference between giving a note in 
consideration of a receipt for a debt, and giving one in set- 
tlement of the debt: and, if the consent of the debtor be a 
material fact, the burden of proving it was cast upon the plain- 
tiff, when the note was shown to have been given for the 
debt of another. Alsobrook v. Southerland, 2 Stew. & 
Port. 270. 

3. The charge in respect to the measure of damages, is 
erroneous, because it directs a verdict for the amount ex- 
pressed in the note, with interest from the time a demand was 
made; whereas, the measure of damages is, the money value 
of “solvent notes and accounts on other men,” at the time of 
default, and interest on that value. Young v. Scott, 5 Ala. 
475; Jackson v. Waddill, 1 Stew. 579; Wallace v. Henry, 
5 Pike 105; Deberry v. Darnell, 5 Yerg. 451; Smith v. Chap- 
man, 6 Port. 365; Mims v. Parker, 1 Ala. Rep. 421; Blair v. 
Rhodes, 5 ib. 648. 


A. A. COLEMAN, contra: 

1. The receipting in full of accounts against a debtor, and 
the delivery of these receipts to a third person who holds 
them against the debtor, is a good consideration to support a 
note given by such third person to the creditor. 

2. Giving to the defendant further time to pay the debt, is 
a good consideration. The papers in evidence disclose that 
further time was given to the defendant, to wit: from the 
time the note was made until the time the same became due, 
some ten months. 

8. In the case of Thompson v. Hall, 16 Ala. 204, the court 
say the statute of frauds on this point has received a liberal 
construction. The peculiar phraseology of this whole 
opinion shows, that the court does not favor the avoidance of 
an honest discharge of an honest debt, where any good con- 
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sideration is shown, or where there has been a failure to show 
want of consideration, as is the case here. 

4, The charge of the court as to the amount of damages, 
is strictly correct. A stipulation that a note may be dis- 
charged in specific articles is for the benefit of the maker, 
and cannot affect the payee’s right to recover the amount of 
the note and interest, unless a discharge or offer to discharge, 
in the articles specified, is shown. 9 Por. 122; Plowman v. 
Riddle, 7 Ala. 775; Love v. Simmons, 10 ib. 118; and other 
similar cases mentioned in Reavis’ Digest p. 166-7. 

5. Appeals from magistrates are to be tried according to 
the justice and equity of the case. Clay’s Dig. 315 § 12. 
The facts in this case show, that it is both just and equitable 
that the plaintiff recover. The object of this and similar 
statutes isto discourage petty litigation. The paltry sum in- 
volved, the expense and delay to which the plaintiff is sub- 
jected, and the character of the defence under the facts dis- 
closed, mark this very plainly as a case of petty, vexatious 
litigation, which the statute designed to prevent. 


PHELAN, J.—The charge of the court, by necessary im- 
plication, asserts the doctrine, that one man may make another 
his debtor without that other’s consent. 

If the giving of this note by James O. Williams to Sims, 
in payment of the debt of Byrd Williams, and the taking of 
the receipt from Sims in favor of Byrd Williams, which was 
not delivered to him nor taken with his consent, will render 
James O. Williams liable to Sims on this note, then it fol- 
lows, as a necessary consequence, that James O. is allowed to 
make Byrd Williams his debtor, without the consent of the 
latter. If this note be recoverable by Sims, on this state of 
facts, from James O. Williams, then the same state of facts, 
and the payment of the note in addition, would enable him 
to recover the amount from Byrd Williams, in an action for 

‘money paid to his use. But on this supposition, the action 
for money paid to the use of another could be maintained, 
without either averring or proving that the money so paid, 
was paid at the request of the defendant in the action, 
which is contrary to well settled law. It follows, that the 
facts proven, without more, did not show such a considera- 
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tion as would support an action on this note. One other fact 
was indispensable to a recovery, and that was, the privity or 
consent of Byrd Williams to the transaction. The charge of 
the court, as it stands, is for this reason erroneous. See the 
case of Beall v. Ridgeway, 18 Ala. 117; 2 Saund. Pl. & 
Ev. 679. 

The charge was erroneous in another particular: The court 
instructed the jury that, “if solvent notes or accounts on 
other persons” had been demanded at the proper time, and 
defendant failed or refused to deliver them, the plaintiff was 
entitled to recover “the amount of the note with inter- 
est,” &c. 

A note for a certain sum “to be paid” or payable—the 
terms are convertible—“in solvent notes and accounts of 
other men,” is not equivalent to a note payable in money, as 
this charge supposes it to be. Nor do these words indicate, 
simply, that the maker has the right, as a condition inserted 
for his benefit, to pay at maturity or before the full sum ex- 
pressed in the note in such “solvent notes and accounts” 
estimated in money. But the contract of the maker in such 
a note is, to pay the sum expressed in the note, dollar for 
dollar, in “solvent notes and accounts of other men,” at or 
before maturity ; or, the value in money of that amount of 
such “solvent notes and accounts” at the time of the matu- 
rity of the note, if paid after maturity. In an action on such 
a note, it is necessary to aver and prove, or in case of appeal 
to prove at least, the value in money of “solvent notes and 
accounts” of individuals at the. time of the maturity of the 
note. The difference between the value of such notes and 
accounts and money—gold and silver coin—may not be very 
great; it may, in fact, be a mere trifle. Still, they are not 
money, nor equivalent to money, and therefore the charge of 
the court to the jury, under the proof, that they must find for 
the plaintiff the amount of the note, was erroneous. Wilson 
y. Jones, 8 Ala. 5386. 

The judgment below is reversed, and the cause remanded. 
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THOMPSON Et vx. vs. HUNT, Apm’R. 


1. A writ of error lies under the act of 1843, from a decree of the Court of 
Probate rendered on an annual settlement by an administrator. (Overruling 
Price v. Stewart, 16 Ala. 40, and re-affirming Savage v. Benham, 11 Ala. 49.) 

2. But the act of February 11, 1850, so far modifies the act of 1843, as to de- 
stroy the final character of such decrees and render them interlocutory only. 


ERROR to the Court of Probate of Monroe. 


The defendant in error, as the administrator of Thomas 
Finklea, deceased, had an annual settlement of his adminis- 
tration on said estate, with the Court of Probate, at its De- 
cember term, 1852. On this settlement, the administrator 
claimed a credit for two particular items in his account, which 
were resisted by the plaintiffs in error; but the court allowed 
the items as credits, and the plaintiffs in error excepted. 

The writ of error was sued out to revise this decree, and 
the action of the court in allowing these credits is assigned 
for error. A motion to dismiss the writ of error is made by 
the defendant, on the ground that the decree of the Court of 
Probate is not final, but merely interlocutory. 


Warts, JUDGE & JACKSON, for plaintiffs in error. 
S. J. CUMMINGS, contra. 


GIBBONS, J.—A motion is made in this case to dismiss 
the writ of error, predicated, as appears by brief of counsel, 
upon the case of Price v. Stewart, 16 Ala. 40, and on the act 
of 11th February, 1850. The motion is resisted, on the 
ground that the law in the case of Price v. Stewart, supra, 
was wrongly declared, and relying upon the case of Savage v. 
Benham, Adm’r, 11 Ala. 49; and further, that the act of 
~ 1850 did not repeal the act of 1843, and therefore a writ of 
error lies from a decree of the character of the one in ques- 
tion, the same as it did before the passage of the act of 1850. 

The act of 1848, in speaking of annual or final settlements, 
says: ‘At the time appointed in said order of publication for 
said settlement to be made, or so soon thereafter as the same 
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is regularly reached, the said judge shall audit and examine 
said account and vouchers, and after hearing the exceptions 
to the same, (if any are made,) and the evidence adduced, 
shall proceed to state the same, and render a decree thereon ; 
which decree shall, in all respects, have the force and effect 
of a judgment at common law.” In the case of Savage v. 
Benham, Adm’, supra, it was decided, and very properly we 
think, that an annual settlement made under this act by an 
executor or administrator, was such a decree as would sup- 
port a writ of error. It is true, the case of Price v. Stewart 
asserts a different doctrine; but we consider the decision in 
Savage v. Benham a correct interpretation of the act, so far 
as this question is concerned. 

It remains, however, to be considered whether the act of 
1850 has so modified the act of 1843 as to destroy the final 
character of this species of decrees, and thus render them in- 
capable of being reviewed by writ of error. Section twenty- 
eight of that act is as follows: ‘That partial settlements, 
whether of executors, administrators or guardians, shall, on 
final settlement, be considered only as prima facie correct, 
liable to be corrected for any error, either in law or fact; and 
in no case shall public notice of such partial or annual settle- 
ments by advertisement in a newspaper be necessary, unless 
when some portion of the heirs or legatees reside out of the 
State: Provided, That this section shall have no application 
to estates reported insolvent.” Section twenty-nine is as fol- 
lows: “That any party aggrieved by any interlocutory or 
final order or decree of a judge of said court, may, within 
three years from the rendition thereof, appeal therefrom to 
the Supreme Court, under such rules and regulations as said 
Supreme Court may, from time to time, lay down, regulating. 
such appeals: Provided, That if the party appealing desires 
to stay the judgment of said court, he may do so. by giving 
bond, with good and sufficient sureties, in double the amount 
of said judgment, conditioned and payable as in appeals from 
the Court of Chancery, which bond shall be approved by the 
judge of probate: Provided further, That from any judg- 
ment or order final in said court, a writ of error shall lie to 
the Supreme Court, in the same manner as upon judgments 
of the Circuit Court.” 
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The first section of the last act above cited, in our opinion, 
so far modifies the decrees of the Orphans’ Court made on 
annual or partial settlements of estates, as to deprive them of 
their character of final decrees, as contemplated by the act of 
1848. The decision in the case of Savage v. Benham, Adm’, 
is distinctly placed upon the ground that, by the terms of the 
act last named, they were made final decrees, and therefore a 
writ of error from them would lie. The act of 1850 makes 
them in terms interlocutory merely, and on final settlement 
of the estate to be regarded only as prima facie correct, and 
liable to be corrected for any error, either in law or fact. 
This materially changes their character, and this section, taken 
with the following one providing a mode for reviewing such 
decrees by appeal, is decisive of the question under consider- 
ation. Our conclusion is, that a writ of error will not lie 
from such a decree. If the parties aggrieved by the decision 
of the court wish to revise it here, they must resort to the 
mode provided by the statute. 

The writ of error is therefore dismissed. 


VAUGHAN vs. ROBINSON. 


1. In appeal cases, after the defendant has pleaded to the merits, and the cause 
has been pending several years, and several trials have been had, it is not 
discretionary with the court to allow the defendant to withdraw his plea, and 
to plead in abatement to the jurisdiction of the justice. 

2. The first head-note to the ease of Massey v. Steele’s Adm’r, 11 Ala. 340, cor- 
rected and limited. 

3. In appeals, as in other cases, pleas in abatement must be filed at the first term 
at which they can be pleaded, if the declaration or statement has been filed, 
and the plaintiff is in no default. 


Error to the Circuit Court of Lowndes. 
Tried before the Hon. NATHAN CooK. 


Gzo. S. Cox, for plaintiff in error: 


1. This cause having been “three times” tried in the Cir- 
cuit Court, after the appeal, on the general issue, ‘non assump- 
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sit,” the court erred in permitting the defendant to withdraw 
his plea of non assumpsit after the cause came from the Su- 
preme Court, and file his plea in “abatement.” ° This plea, if 
good at all, should have been filed on the first trial before 
pleading to the merits. Wilson v. Oliver, 1 Stewart 46; 
Cleveland et al. v. Chandler, 8 Stewart 489 ; Sadler, surviving 
partner, v. Fisher’s Adm’rs, 3 Ala. R. 200; Bentley v. Wright, 
2 ib. 607; Hart v. Turk, 15 Ala. 675; Vaughan v. Robin- 
son, 20 ib. 229. This plea was filed against the express 
objection of the plaintiff in error. 

2. The plea in abatement should have been struck out on 
the motion being made by the plaintiff inerror. Hart v. Turk, 
15 Ala. 675, and cases before cited. 

3. This being an appeal from a justice of the peace, the 
plea in abatement, or objection to the jurisdiction, ought to 
have been in the Justices’ Court, and cannot, for the first time, 
be made in the Circuit Court, wherein appeal causes are tried 
de novo, as if originating in the Circuit Court. Slaton v. Ap- 
person, 15 Ala. 721; Carter, Hogan & Plowman v. Douglass, 
2 ib. 499; Hill & Proctor v. White, 1 ib. 576. 

4. The charge asked by the defendant below and given by 
the court, was error, to-wit: thatif the jury believed from the 
evidence that more than fifty dollars was due when the suit 
was brought, that they must then find for the defendant. It 
is the amount recovered before the justice, and not the amount 
claimed, which determines the question of jurisdiction. Rose 
v. Thompson, 17 Ala. 628; Cothran et al. v. Weir, 3 ib. 24; 
Bentley et al. v. Wright, ib, 607. 

5. The last charge given in bill of exceptions is error. 
The record shows that the justice gave judgment for the de- 
fendant for costs; therefore, the plaintiff in error had the 
right to remit, and bring his cause within the jurisdiction of 
the Circuit Court. 





Warts, JUDGE & JACKSON, contra: 

1. In all appeals from justices of the peace, the issue is to 
be made up “at or before the trial.” Clay’s Digest 314, 115, 
§ 10. 

2. At the trial, in this cause, the court permitted the plea 
of non assumpsit to be withdrawn, and a plea to the jurisdic- 
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tion to be filed; it was discretionary with the court to permit 
this, or not; and the exercise of this discretionary power can- 
not be revised on error. 11 Ala. 340; 9 ib. 499, 500. 

3. Although there had been previous trials on the plea of 
non assumpsit, and issue thereon, yet the judgments rendered 
on those trials had been reversed and held for naught; and 
at the last trial, the cause stood as though no trial before had 
ever been had; can the authority of the court, to permit an 
issue to be then made up between the parties, be disputed ? 

4, The 12th rule for the regulation of the Circuit and County 
Courts, which relates to pleas in abatement, (Clay’s Digest 
610,) has no application to cases originating before justices of 
the peace. But if it has, still “the receiving a plea in abate- 
ment, after the time for filing such a plea has passed, is matter 
of discretion in the court below, and cannot be reviewed in 
this court.” Massey v. Steele’s Adm’r, 11 Ala. 340; Cobb v. 
Miller, Ripley & Co., 9 ib. 499, 500. 

5. The plea in this case was not demurred to, and therefore no 
question can be raised in this court, as to its legal sufliciency ; 
that a plea to the jurisdiction may be filed in such a case, 
however, see Crabtree et al. v. Cliatt, decided at the present 
term; opinion by Ligon, Judge. 

6. The right to file such a plea, in such a case, being settled, 
it follows of course, that the charge given thereon, which was 
excepted to, is not erroneous. Crabtree v. Cliatt, supra. 

7. The decision of the court below that plaintiff could not 
give the court jurisdiction by then releasing a portion of his 
demand, was entirely proper; such release should have been 
made before the justice, who originally tried the cause; when 
made for the first time in the appellate court, it could not 
operate to give that court jurisdiction. 





CHILTON, C. J.—This was an appeal from a justice of 
the peace, by Robinson, against whom Vaughan had obtained 
_ judgment for $45, besides cost. Vaughan filed his statement 
in the Circuit Court for $45, to which the appellant, Robin- 
son, pleaded the general issue, non assumpsit. After many 
continuances, and several trials, and one reversal in this court 
(see 20 Ala. R. 229) the cause having been remanded: from 
this to ~ — Court, the defendant was allowed to with- 
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draw his plea of non assumpsit, and plead i: in : abatement that 
the demand sued on before the justice amounted to $50 5%, 
when the suit was instituted, and consequently, the justice 
had no jurisdiction. This was objected to by the plaintiff 
below, but the objection was overruled. The circuit judge 


also refused to strike out the plea in abatement, and charged 


the jury that, if defendant had proved that the demand before 
the justice amounted to over fifty dollars when suit was in- 
stituted, they should find for the defendant. 

These several rulings were excepted to, and are here assign- 
ed for error. 

Two cases are cited by the counsel for the defendant in 
error, as justifying the action of the Circuit Court in allow- 
ing this plea to be filed. The first is Cobb v. Miller, Ripley 
& Co., 9 Ala. R. 499. In that case, the attachment was made 
returnable to the Fall term 1842, and the court, as the record 
recited, “for sufficient reasons appearing, notwithstanding the 
objection of the plaintiff, gave leave to the defendant to plead 
in abatement at the next succeeding term.” The court said, 
there was nothing showing that the declaration had been filed 
previous to the time the plea in abatement was exhibited, and 
although it may have been competent for the defendant to 
have pleaded to the writ of attachment, yet he might wait 
until the filing of the declaration, &c.; and it is further said, 
it could not be assumed that the statutory time for pleading 
had not been extended. This decision merely shows that the 
twelfth rule of practice is not so imperative as to require a 
literal compliance in all cases, and that under some circum- 
stances pleas in abatement may be allowed, although “it does 
not appear from the endorsement of the clerk they were filed 
within the time allowed for pleading ;” that a departure may 
sometimes become entirely proper by the act or — of 
the plaintifis. 

The second case cited is that of Massey v. Steele s Adm’'r, 
11 Ala. R. 340, the first head-note of which reads as follows: 
“The receiving a plea in abatement after the time for filing 
such a plea has passed, is matter of discretion in the court 
below, and cannot be reviewed in this court.” That was an 
attachment against an individual who had died before the 
writ was sued out. The plaintiff, at the second term after its 
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return, issued a scire facias to make his administrator a party. 
It appears that no court was held at the return term of the 
scire facias, and the administrator, coming in the next term, 
pleaded the death of the intestate at the time of the issue of 
the attachment in abatement. This plea was allowed, our 
predecessors holding that the court for good cause might per- 
mit the plea to be filed after the first term, and that such filing 
rested in the sound discretion of the court, and was conse- 
quently not revisable on error. 

By the ancient rules of pleading, the defendant could not 
plead a dilatory plea after a general imparlance: 2 M. & Sel. 
484; 1 Chitty’s Pl. 487; if he pleaded in abatement, or to 
the jurisdiction of the court, at a term subsequent to that at 
which the declaration was filed, without a special imparlance, 
the plaintiff might assign judgment for want of a plea: 2 
Saund. 1, n. 2; 1 Chitty’s Pl. 487, note q.; and although a 
special imparlance was with a saving of all exceptions to the 
writ, bill or count, and allowed the defendant to plead in 
abatement, yet it was said he could not plead to the jurisdic- 
tion of the court, unless founded on a personal privilege, as 
that of an attorney, &c. Bac. Abr. Pleas c.4; 1 Chitty, 
supra, It required what was termed “a general special im- 
parlance,” which was a saving of all exceptions whatsoever, 
as well to the writ, as to the jurisdiction, to entitle a defend- 
ant to the latter plea at a subsequent term. 1 Chitty’s Pl. 438. 

The reason why the defendant was required to be so prompt 
in putting in such pleas, was, that they merely worked delay, 
did not affect the merits of the controversy, and were conse- 
quently required to be pleaded as early as practicable, so that 
the plaintiffs might bring a proper suit, or resort to the pro- 
per forum for redress. 

The same strictness does not obtain with us; but the rule 
applies, and is generally pretty rigidly adhered to, that pleas 
in abatement must be filed at the appearance term, and within 
_ the time allowed for pleading; and if not so filed, they are to 
be rejected, unless further time has been allowed. After a 
general continuance, the plaintiff being in no default, matter 
existing and which could have been pleaded at the previous 
term, cannot be pleaded in abatement as a general rule. We 
are not prepared to say that there may not be peculiar cir- 
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cumstances under which the court, in the exercise of a sound 
discretion, may allow such plea at a subsequent term. The 
cases above cited seem to establish this doctrine. In these 
cases, however, no plea to the merits had been filed, and we 
are not disposed to question the correctness of the conclusion 
attained in them. But there is a marked distinction between 
them and the case now presented. In this, the defendant had 
pleaded to the merits—had obtained several continuances, had 
three times tried the cause, and after having controverted it 
upon the merits for four years, he is then allowed to with- 
draw his defence to the merits, and, as matter of right, to plead 
in abatement of the suit, that it was commenced in the wrong 
forum; that the demand exceeded the justice’s jurisdiction by 
sixty cents, notwithstanding the recovery was five dollars less 
than the limit of such jurisdiction. If such practice were 
sanctioned, it would allow defendants to stave off trials upon 
the filing of pleas to the merits, until the statute of limita- 
tions had perfected a bar to the action, when brought in the 
court to which the subsequent plea in abatement should re- 
mit the plaintiff for his remedy. 

The defendant had, long before the filing of his plea to the 
jurisdiction, waived his right to plead it, by pleading the gen- 
eral issue, and proceeding to trial time andagain uponit. He 
cannot be permitted to put the party in a large bill of costs, 
ina controversy about an issue of his own tendering upon 
the merits, and then to abandon that issue and turn him out 
of court upon the ground that the justice, who sent up the 
appeal, had no jurisdictiou. His admission of record impor- 
ted by his plea in bar, that he is rightly in court, and upon 
whiclr he has gained the advantage of trials and continuances, 
and on which his adversary has acted, incurring cost, estops 
him from denying the jurisdiction of the court in a case like 
this, where a plea is required to bring the want of jurisdic- 
tion to the knowledge of the court. The court had no dis- 
cretionary power to deprive the plaintiff of the benefit of 
this waiver. At least, if it were discretionary, it is such a 
discretion as must be exercised consistently with the rules of 
law, and if in violation of these rules, we must revise it. 
Were the rule otherwise, the party in many cases would have 
his remedy taken from him without any redress whatever. 
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The two cases relied upon by the counsel for the defendant 
in error, above referred to, must be confined to their facts. 
The general proposition asserted by the first head-note in the 
case cited in 11th Ala. Rep., is clearly an incorrect assertion 
of the rule of law, as applied to such cases as the one before 
us, The pure discretion of the court must be confined to 
cases in which the defendant has not pleaded to the merits, 
and the plaintiff has not acted upon his waiver of the matter 
in abatement. 

Let the judgment be reversed, the plea in abatement order- 
ed to be stricken out, and the cause remanded for further pro- 
ceedings on the merits, if the defendant chooses to renew the 
controversy in the court below. 

We think it immaterial to the present inquiry, whether the 
twelfth rule of practice applies to cases of appeals from jus- 
tices or not; aside from that rule, the general law fully sus- 
tains the view we have taken; but we are of opinion that in 
appeals, as in other cases, pleas in abatement must be filed at 
the first term at which they can be pleaded, if the declaration 
or statement has been filed, and the plaintiff is in no default. 
The same reason for the rule applies to appeals as to other 
cases. 





PORTER vs, WILLIAMS. 


1, The action of the Circuit Court on matters relating to the taxation of costs 
may be revised on error, except in certain cases of appeal in which the Cir- 
cuit Court is invested with discretionary power under the act of 1824. 

2. When a party, whether ignorantly or oppressively, summons witnesses in a 
cause which is not at issue, or is not for trial at the term to which the sub- 
pena is returnable, he will be taxed with the costs of their attendance; and 
the advice of counsel cannot protect him. 

3. When a party summons witnesses to sustain his character, after he has been 
notified by the counsel for the opposite party that no attempt will be made 
to impeach it, and such witnesses are not examined on the trial, the party by 
whom they were summoned will be taxed with the costs of their attendance, 
although he acted under the advice of counsel. 


ERROR to the Circuit Court of Talladega. 
Tried before the Hon. Ezexren PICKENS. 
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This case originated before a justice of the peace, and was 
brought to the Circuit Court by writ of certiorari. From the 
bill of exceptions it appears, that Williams sued Porter before 
the justice, fora sum which is not stated; that the justice 
gave judgment for the latter, when Williams, during term 
time of the Circuit Court in April, 1851, applied for and ob- 
tained a writ of certiorari from the judge of said court, re- 
turnable to the November term of that year, when a trial was 
had, which resulted in favor of the plaintiff. On this trial, 
but one witness was examined in behalf of Williams. It 
further appears, that he had caused seventeen witnesses to be 
summoned in his behalf, at the April term, 1851, and nine- 
teen at the November term, 1851, all of whom proved their 
attendance, and claimed their fees. It also appears, that after 
the trial in the Circuit Court, Porter moved the court to tax 
the plaintiff (Williams) with the costs of such witnesses as 
had been summoned by him, but were not sworn on the trial. 

On this motion it was shown, that the writ of certiorari was 
returnable to the Fall term, 1851, of the court, and that Por- 
ter had no notice that it had been applied for and obtained, 
until after the April term for that year. Williams, being 
sworn, stated, that he understood, but not from Porter, that 
his character was to be attacked, and that he summoned these 
witnesses to sustain it; that it was not with a view of merely 
increasing cost, and that he had them summoned under the 
advice of counsel. 

Porter then proved, that notice had been given the plain- 
tiff’s counsel, before the sitting of said court, and before the 
appeal was taken, but after the cause had been decided by 
the justice against Williams, that no effort would be made to 
impeach his testimony. 

Upon this evidence, Porter moved the court as above stated ; 
but his motion was overruled, and he excepted. 

The refusal of the court to tax the costs according to the 
motion of the plaintiff in error, is the only error assigned. 


L, EK. Parsons, for plaintiff in error. 


LIGON, J.—Since the cases of Smith v. Donelson, 8 S. & 
P. 898, and Randolph v. Perry, 2 Por. 876, no doubt seems 
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to have been entertained of the power of this court to revise 
on error the action of the Circuit Courts, on matters relating 
to taxation of costs. The only exception to this rule is found 
in cases arising under the act of 1824, regulating the taxation 
of costs in certain cases of appeal from justices of the peace, 
in which the Circuit Courts are vested with discretionary power 
to impose the costs on either party ; and in such cases, the 
exercise of that discretion cannot be reviewed. Beason v. 
Riddle, 11 Ala. 743. 

This case does not come within the exception; and conse- 
quently, the decision of the court below on the motion of 
the plaintiff in error is a proper subject of revision in this 
court. 

In Brily v. Hodges, 3 Por. 835, it was held, that the costs 
of witnesses who are summoned, but not sworn, may be taxed 
against the unsuccessful party, if it appears by affidavit, or 
otherwise, that they were summoned to prove material facts, 
and not for oppression. But, we apprehend, it was never in- 
tended to make the affidavit of the party summoning such 
unexamined witnesses conclusive of the purpose for which 
they were summoned. It is clearly competent for the oppo- 
site party to controvert it, and show, if he can, that it is un- 
true. This may well be done by establishing the existence 
of a state of facts which will show that it was wholly unne- 
cessary to have summoned such witnesses at all, inasmuch as 
the party who brings them into court had been notified, that 
the point to which their testimony was intended to be directed 
would not be made in the case. From the bill of exceptions, 
such appears to have been one aspect of this case in the court 
below. 

It is also shown, that at a term of that court before the case 
was placed on the docket, and before it could lawfully have 
been placed there, the plaintiff (Williams) caused seventeen 
witnesses to be summoned, who attended at that term. This 
was wholly irregular, and the cost arising upon the attendance 
of these witnesses should never have been taxed against the 
defendant. There was no case then pending and at issue, in 
which they could possibly have been examined; and it is an 
abuse of the process of subpeena, to sue it out in a case which 
is not at issue, or which is not for trial at the term to which 
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such subpoena is returnable. And the party who thus igno- 
rantly or oppressively uses it in such cases, must pay the cost 
of it; and the advice of counsel cannot protect him. 

The proof on the motion also shows, that Williams’ attor-. 
neys had been distinctly notified, that no attempt would be 
made to impeach his veracity, should a trial take place in the 
Circuit Court; and this, before he had taken the'steps neces- 
sary to carry the case into that court. In his own affidavit 
on this motion, he does not say that he had heard from Por- 
ter himself, or from any person who had heard the latter say 
anything upon the subject, that an attempt would be made 
on the trial in the Circuit Court to impeach his veracity; on 
the contrary, he swears that he never did understand from 
Porter that such attempt would be made. 

While it is admitted, that, when a matter collateral to the 
issue involved becomes important, as where the credit of a 
witness is impeached, the party for whom he testifies will be 
allowed to sustain his credit, by producing an equal or greater 
number of witnesses than are brought to impeach him; yet, 
before these witnesses are summoned, the party must know, 
or have good reason to believe, from the words or acts of his 
adversary, or his counsel, that the credit of his witness will 
be assailed; otherwise, he should be charged with all cost of 
the witnesses who are summoned by him, and who are neither 
needed, sworn nor examined. Vague rumors will not justify 
the summoning of nineteen witnesses, when the result shows 
that but one is needed. Neither can such oppression be jus- 
tified, by saying that it was done under the advice of counsel. 
We all know how easily, and commonly, counsel are misled 
by the artful and uncandid, not to say false, statements made 
to them by their clients, who, desiring particular advice, 
shape their communications in such a manner as to be certain 
to obtain it. 

We donot think the defendant in error was justified, under 
the facts shown on the motion, in summoning any witnesses 
to the April term, 1851, of the Circuit Court, and consequent- 
ly the cost of a!l witnesses summoned by him to that term 
must be taxed against him. And, as he summoned nineteen 
witnesses to the trial term of the court, and only examined 
one, and from the showing made, had no reason to apprehend 
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that he would have any necessity to use the others, he must 
pay the costs of eighteen of them. 


The judgment of the court below must be reversed, and 


the clerk of that court must re-tax the cost of the case, ac- 
cording to the rules laid down in this opinion. 





GILBERT vs. GILBERT. 


. The proponent of a will is an incompetent witness to sustain it, and eannot 


render himself competent by renouncing as executor. 


. Declarations explanatory of an act which is itself not evidence, are inadmissi- 


ble as evidence. 


. Undue influence must be such as, in some measure, destroys the free agency of 


the testator, and prevents the exercise of that discretion which the law re- 
quires in relation to every testamentary disposition; it is not enough that he 
is dissuaded by solicitations or argument from disposing of his property as he 
had previously intended; it must be equivalent to moral coercion, and con 
strain the testator to do that which is against his will, but which, from fear, 
the desire of peace, or some other feeling, he is unable to resist. 


. In determining the question of undue influence, the fact that the will makes an 


unnatural disposition of the property—the physical and mental condition of 
the testator at the time the influence is exerted—the relative position of the 
testator and the person exerting the influence, and the motives of the latter, 
as deducible from interest to himself, or from affection or animosity to others: 
may all be proper circumstances to be taken into consideration. 


. Acts and declarations of the testator before the publication of his nuncupative 


will, and his expressions at the time of its execution, tending to show a pa- 
ternal feeling and affection towards a child for whom the wil} made no provi- 
sion, are admissible evidence for the contestant. 


. So, also, acts of officious intermeddling, harrassing and annoying to a dying 


man, or evincing a purpose to hurry him on to the act, without giving him 
time to deliberate, are admissible evidence against the will. 


. But testimony showing that two of the testator’s relatives who resided in the 


same neighborhood with him, had never heard of the will until a short time 
before it was offered for probate, is not admissible, either as tending to show 
that undue influence was exerted, or that no such will was in fact made. 


. After the evidence on both sides has closed, it is discretionary with the court 


to receive additional evidence ; and this discretion is not revisable on error. 


ERROR to the Court of Probate of Sumter. 


William Gilbert, the plaintiff in error, as executor of James 
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M. Gilbert, deceased, propounded his nuncupative will for 
probate, which was contested by the defendant in error, a son 
of the deceased, who appeared in person, and, being a minor 
over fourteen years of age, was represented by a guardian ad 
litem appointed by the court. By the will propounded for 
probate, the testator bequeathed all his property to his wife 
Mary, and his infant daughter, Susan Frances; and further 
provided that his son David, the defendant in error, should 
not have any of his property, “as he was large enough to sup- 
port himself, and had property coming to him in North Caro- 
lina.” 

On the trial of the issue devisavit vel non, the probate of 
the will was resisted on the ground, among others, that it was 
procured by undue influence. The proponent was offered as 
a witness to establish the will; but contestant’s counsel ob- 
jected to him as being incompetent, and the objection was 
sustained. Proponent thereupon offered to resign his trust, 
so that he might testify ; but the court would not permit him 
to do so for that purpose, and he excepted. 

The contestant offered to prove, that, about twelve days 
before the testator’s death, witness and said testator met con- 
testant, about a mile and a half from the house of his paternal 
grand-mother, Susan Gilbert, walking along the road in a di- 
rection leading from her house, with a bundle of clothes on 
his back ; and that contestant then stated to said testator, that 
his grand-mother had ordered him off from her house, where 
said testator and contestant had resided for nearly three 
months. This evidence was offered for the purpose of show- 
ing a state of ill feeling between said contestant and his 
grand-mother; the proponent’s counsel objected to its admis- 
sion, but the court overruled his objection, and admitted the 
evidence, upon the statement of contestant’s counsel that he 
expected to introduce other evidence to show its relevancy ; 
to this the proponent excepted. The evidence offered for this 
purpose consisted of statements of the said Susan Gilbert, 
made to the witness, that she had ordered the said David from 
her house ; the court admitted it, as establishing the relevancy 
of the other testimony, and the proponent excepted. 

The contestant also introduced evidence to show that, at 
at the time of making:said will, when said testator was on his 
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death bed, he called the proponent to him, told him he wished 
to arrange his business, and asked him if he would attend to 
it for him; that the proponent made no answer, and thereupon 
said Susan said that he, proponent, would attend to it. This 
evidence was objected to by proponent, but his objection was 
overruled, and he excepted. 

Evidence was also offered by contestant of declarations 
made to him by said testator, a few days before his last ill- 
ness, to the effect that, if contestant would live with him, and 
help him with his crop, he would do a good part by him, and 
that he intended to leave his property to his two children ; 
also, that contestant did so live with him. Evidence was also 
offered by contestant of the conduct and expressions of the 
testator towards him, showing that he regarded contestant 
with love and affection. The proponent’s counsel objected to 
the admission of each part of this evidence; but the court 
admitted it, and he excepted. 

The contestant also offered to prove by two witnesses, that 

they were relatives of the testator; that they resided and 
were intimately acquainted in the neighborhood; and that 
they had never heard of said testator’s having made a will, 
until a short time before it was offered for probate. This 
evidence was admitted, against the objection of proponent, 
and he excepted. 
. After the evidence on both sides had closed, the proponent 
offered to prove declarations of the said Susan Gilbert, to the 
effect that she had no feeling of ill will towards the contestant, 
at or before the execution of the will, the declarations being 
made after the death of the testator. The contestant objected 
to this evidence, and his objection was sustained; to which 
the proponent excepted. The court having been, by consent, 
substituted for the jury on the trial of the issue, decided 
against the validity of the will. 

The errors assigned are based upon the rulings of the court 
in sustaining objections to the evidence offered by proponent, 
in overruling his objections to the evidence offered by con- 
testant, and in refusing to allow proponent to testify. 
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JaMEs O. WILLIAMS, for plaintiff in error. 
R. H. SMiIrH, contra. 
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GOLDTHWAITE, J.—The ruling of the court below in 
refusing to allow the plaintiff in error to become a witness to 
sustain the validity of the will, was correct. He was incom- 
petent, not because he was named as executor, but for the 
reason that he was the proponent of the will. He offered it 
for probate, and in the contest which arose in relation to its 
validity, occupied the position of the plaintiff in the suit. If 
the issue was determined against him, under the operation of 
the statute, (Clay’s Dig. 316, § 26,) he was responsible for 
costs. His renouncing as executor could have had no effect 
in exonerating him from this liability, for the reason that he 
would still have remained the proponent, and the liability for 
costs attached to him in that capacity. 

The declarations of the son at the time he was met by the 
testator, in the road, going from the house of his grand- 
mother, were, however, improperly admitted, as the act which 
the declarations were offered to explain would not itself have 
been evidence; and this testimony derived no support what- 
ever from the subsequent declarations of the grand-mother in 
relation to the same matter. She was a competent witness, 
and her declarations to explain a previous act could not, 
under any circumstances, have been received, unless so imme- 
diately succeeding it as to become part of the res geste. 

To determine correctly the questions which arise upon the 
admissions of the other portions of the evidence which were 
received against the objections of the proponent, it may be 
necessary to consider the character of the issue which the 
testimony was offered to support. The question was, whether 
the will was obtained by undue influence; and undue influ- 
ence, legally speaking, must be such as, in some measure, 
destroys the free agency of the testator; it must be sufficient 
to prevent the exercise of that discretion which the law re- 
quires in relation to every testamentary disposition. It is not 
enough that the testator is dissuaded by solicitations or argu- 
ment from disposing of his property as he had previously 
intended; he may yield to the persuasions of affection or at- 
tachment, and allow jtheir sway to be exerted over his mind ; 
and in neither of these cases, would the law regard the influ- 
ence as undue. To amount to this, it must be equivalent to 
moral coercion—it must constrain its subject’ to do what is 
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against his will, but which from fear, the desire of peace, or 
some other feeling, he is unable to resist; and when this is 
so, the act which is the result of that influence, is vitiated., 
Small v. Small, 4 Green. 220; Mountain v. Bennett, 1 Cox 
855; Woodward v. James, 3 Strobh. 552; Potts v. House, 6 
Geo. 824; Kinleside v. Harrison, 2 Phil. 449. It will be 
readily seen that, in order to determine whether the will is 
the result of influence of this character, great latitude must 
necessarily be given to the evidence. The fact that the will 
makes an unnatural disposition of the property, the physical 
and mental condition of the testator at the time the influence 
is exerted, the relative position of the testator and the person 
exerting it to each other, and the motives of the latter, as 
deducible from interest to himself, or from affection or animosity 
to others, may all be circumstances proper to be taken into 
consideration, in the determination of this issue. 

Applying these principles to the,other portions of the evi- 
dence which were excepted to, we have but little difficulty in 
arriving at a correct conclusion. The declarations of the 
testator made before the will, in favor of the contestant, were 
competent, (Smith v. Fenner, 1 Gal. 170; Roberts v. Trawick, 
18 Ala. 68;) and upon the same principle, the acts and decla- 
rations of the testator before the will, and his expressions at 
the time of its execution, tending to show a father’s feeling 
and affection towards a child for whom the will made no pro- 
vision. All evidence of this character was legitimate, and 
was correctly admitted. So, also, acts of officious intermeddling, 
harrassing and annoying to a dying man, or evincing a purpose 
to hurry him on to the act, without giving him time to delib- 
erate. While on the other hand, testimony showing that two 
of the relatives of the decedent, who lived and were ac- 
quainted in the neighborhood, had not heard of the will until 
a short time before the same was offered for probate, could 
not properly be taken into consideration, either as tending to 
show that undue influence had been exerted, or that no such 
will was in fact made. This evidence, therefore, should not 
have been received. 

The refusal of the court to hear the evidence in relation to 
the declarations of the grand-mother of the contestant, was 
-in all respects proper. As we have already said, she was a 
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competent witness, and her own declarations as to her feelings 
towards the contestant, not in any way forming partiof the 
res geste, should not have been received. If, however, the 
testimony had been legal, as it appears from the bill of excep- 
tions that the evidence on both sides had closed, its admission 
would have been purely a matter of discretion in the court 
below, and not revisable here. 

For the errors we have referred to, the judgment is re- 


versed and the cause remanded. 


BRYAN vs. SMITH. 


1. Possession and the right of possession, accompanied by a lien for money 
advanced, entitles the plaintiff to recover in detinue or trover against the 
sheriff who disturbs his possession by levying an attachment on the cotton, 
as the property of the defendant in attachment to whom the advances were 
made. 

2. The statute of Mississippi in relation to the registration of mortgages and 
deeds of trust, (Hutchinson’s Code, 605-6,) does not apply to a written agree- 
ment by which a planter assigns his crop of cotton to his commission mer- 
chant, to secure the latter for advances previously made on it, with a stipula- 
tion that the cotton shall not be sold before a specified day, unless directed 
by the assignor. 

3. An agent of a commission merchant who receives commissions on all the 
cotton which he procures and ships to his principal, is a competent witness 
for the latter, in a suit concerning the title to certain bales of cotton, which 
the agent had procured and shipped, and on which he had received his com- 
missions. 

4. The defendant in attachment is a competent witness for his commission mer- 
chant, in a suit brought by the latter against the sheriff to recover certain 
bales of cotton, which he had seized under attachment, as the property of 
the defendant therein, and which the defendant had previously assigned to 
his commission merchant. 


Error to the Circuit Court of Pickens. 
Tried before the Hon. TURNER REAVIS. 


DETINUE by Smith against Bryan for thirty bales of 


cotton. 
The plaintiff, in the progress of the trial, proved and intro- 
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duced in evidence, a writing in the following words, to wit: 

“Know all men by these presents, that I, Willis Pope, of 
Noxubee county, State of Mississippi, for and in considera- 
tion of sundry moneys or cash advanced to me, made by 
Murray F. Smith, of Mobile, Ala., amounting to between 
thirteen and fifteen hundred dollars, at divers times during 
this season, on my crop of cotton, in order to secure him the 
more certainly, do here, by these presents, assign to him, his 
heirs and assigns, thirty bales of cotton, marked diamond P, 
numbering from one to thirty inclusive; said cotton is not to 
be sold before the first day of April, 1850, unless I direct it. 
Witness my hand and seal, this 24th day of September, 
1849. Columbus, Miss. 

(Signed) Wiis Pops.” 

Plaintiff then offered as a witness, J. H. Turner, who, on 
his voir dire, said, “that he, as the agent of the plaintiff, 
made the advances mentioned in said instrument; that he 
was not a partner of the plaintiff, but was employed to ad- 
vance on cotton shipped to the plaintiff, and was paid for his 
services by a certain per centage on the cotton shipped; that 
he was entitled to a per centage on the cotton sued for; that 
the cotton had been sold, and his commissions paid, and that 
there was no agreement that it should be returned in the 
event the cotton was recovered in this suit. The defendant 
objected to the witness, on the ground of interest; but his 
objection was overruled, and he excepted,” 

Witness then testified, in substance, to what he stated on 
his voir dive; and also, that the sums advanced, were ad- 
vanced in Columbus, Mississippi, at three different times; that 
the two first advances were made some time before; could 
not remember how long; the first was five hundred dollars; 
that at the time of the first advance, said Pope promised to 
secure the amount then and afterwards to be advanced on his 
crop of cotton; that the amount he could not remember dis- 
tinctly, but it all amounted to between $1800 and $1500; 
that said Pope lived in Noxubee county at the time the last 
advance was made, and had for some time before, and still 
lived in Mississippi; that said instrument was made at the 
time the last advance was made; that said Pope said the cot- 
ton mentioned in the instrument was at his plantation in 
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Noxubee county; that he, the said Turner, received, and the 
said Pope delivered the instrument, as and for a delivery of 
the cotton from that time, and that the said Pope was to have 
the cotton hauled to a warehouse in Memphis, Alabama, for 
plaintiff, and that he, Turner, was to ship it from that point; 
that he never saw the cotton at any time. 

Plaintiff also proved by H. A. Pope, a son of Willis Pope, 
about the same thing in substance in respect to the advance- 
ment of money by Turner, and the making of the written 
instrument; and that the cotton was hauled to Memphis, and 
delivered at the warehouse there for the plaintiff, agreeably to 
the understanding with Turner. 

Willis Pope proved about the same in substance as Tur- 
ner, respecting the advancements of money, and the making 
of the instrument in writing; that when the instrument was 
made, his cotton was all ginned, and twenty bales packed; 
and that when he left home for Columbus, on his way to 
North Alabama, he directed his overseer to pack and mark 
the other ten bales, and haul them to Memphis, for the plain- 
tiff. On cross-examination, he said, that his object in making 
the instrument was, to secure the plaintiff for his advances, 
and also to prevent it from being attached by Bush & Co., to 
whom he was indebted; he also stated, that the cotton had 
been sold by plaintiff, and did not quite pay the sum ad- 
vanced, according to account rendered him by plaintiff. This 
witness was objected to by defendant, on the ground of in- 
terest; but the objection was overruled, and defendant ex- 
cepted. 

Young, the overseer of Willis Pope, proved that the cot- 
ton had been hauled to Memphis, and delivered at the ware- 
house of Coleman & Wallace, for Murray F. Smith, agreeably 
to Pope’s orders; that he took the warehouse receipts for the 
cotton in the name of Willis Pope, but was not instructed to 
take them in this form, and that they remained in his pos- 
session until after the cotton had been attached by Bush & 
Co. 
The defendant then proved, that he levied on the cotton 
in controversy, as the property of Willis Pope, by virtue of 
an attachment sued out against said Pope by Bush & Co., of 
Pickens county, Ala. The attachment was sued out ona 
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note of Pope’s for $724, due 2d January, 1849. It was 
levied 10th October, 1849, and judgment had been rendered 
in the action in favor of Bush & Co.; he proved by the ware- 
houseman at Memphis, Pickens county, that the cotton had 
been delivered in the latter part of September, 1849, and the 
receipts were given in the name of Willis Pope to his wag- 
oner, and were afterwards delivered by a son of Willis Pope 
to Turner, as agent of the plaintiff. 

Defendant then read certain portions of the statute law of 
the State of Mississippi, on the subject of registration of 
deeds, &c., from pages 605 and 606 of Hutchinson’s Missis- 
sippi Code, and agreed that the same book might be read in 
the Supreme Court. 

On this evidence, the court charged the jury: 

That if they believed the evidence, they must find for the 
plaintiff. To this defendant excepted, and requested the 
court to charge: 

That inasmuch as the said instrument in writing had not 
been recorded in Mississippi, it was void as to the plaintiffs 
in the attachment, Bush & Co., and therefore the verdict 
should be for the defendant. This the court refused, and the 
defendant excepted. 

The several rulings of the court are now assigned for 


error. 





K. W. P&ck, for plaintiff in error: 

1. The ebjection to the competency of Turner as a wit- 
ness should have been sustained; he was incompetent on the 
ground of interest. 3 U.S. Digest 687 § 20; 7 Halst. 240. 

2. The witness Pope was incompetent for the same reason. 
3 U.S. Digest 688 § 24; 3 Har. & McH. 97. 

3. The instrument under which the defendant in error 
claimed title was, by the statute laws of Mississippi, required 
to be recorded. Hutchinson’s Digest 605, 606. Not having 
been recorded, it is void as to the plaintiff in error. Cald- 
well v. Edwards, 5 Stew. & P. 812. 

4. The charge given is erroneous. 16 Ala. 318; 18 ib. 
718. 
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Buss & BALDWIN, contra: 

1. Turner was a competent witness. As agent, he was 
competent, ex necessitate ; and he had received his commis- 
sions on this cotton, which could not, in any event of this 
suit, be recovered from him. 8 Phillips on Evidence, (C. & 
H.’s Notes) 1527; 1 Murph. 423. 

2. As to the competency of Willis Pope: His interest, if 
not balanced, was against the plaintiff below. Plaintiff had 
applied the proceeds of the cotton to the payment of his 
debt; and if the sheriff could now get it, it would pay another 
debt. 

8. The instrument under which the plaintiff below claim- 
ed was not required to be recorded in Mississippi. The facts 
show a specific appropriation of the cotton to plaintiff, under 
the decision in Desha, Sheppard & Co. v. Pope & Son, 6 
Ala. 690. 


PHELAN, J.—The instrument made by Willis Pope in 
favor of the plaintiff, and delivered to his agent, Turner, in 
Columbus, Miss., on the 24th September, 1849, by which he 
“dssioned,” as it reads, to plaintiff, thirty bales of cotton 
described, to secure him for money then and before that time 
advanced, to the amount of thirteen to fifteen hundred dol- 
lars, was unquestionably a contract for the pledge of cotton, 
to secure the payment of money advanced. Whether the 
contract was actually executed by the delivery of the instru- 
ment to plaintiff’s agent, and that fact amounted in law to a 
delivery of the cotton itself, so that plaintiff could, without 
more, have maintained detinue or trover for it, we need not, 
under the facts of this case, decide. If it should be constru- 
ed to be nothing more than an executory contract for the 
pledge of cotton, that is, to place certain cotton in the plain- 
tiff’s hands to secure the repayment of the money advanced, 
the testimony clearly shows that, before the attachment of 
Bush & Co., under which the defendant as sheriff seeks pro- 
tection, was issued or levied, the whole thirty bales had been 
delivered according to agreement by Pope, at the warehouse 
in Memphis, for and on account of the plaintiff, Smith. The 
possession and the right of possession, with a lien upon the 
cotton to the extent of his advances, was from that time 
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vested in the plaintiff, and gave him such a title as would 
enable him to bring detinue or trover against any one who 
should disturb his possession. The attachment of Bush & 
Co. against Pope could not, of course, be rightfully levied 
upon it, and would afford no protection to the act of the 
sheriff in seizing or retaining it. Desha v. Pope & Son, 6 
Ala. 690, and cases there cited. 

The statutes of Mississippi in respect to registration, were 
relied on, it seems, in the court below. The substance of 
those statutes, so far as they can possibly be supposed to have 
any bearing on this case, lays down the rule, that all deeds 
and conveyances, whether for real or personal property, may 
be recorded within three months after their execution, and 
have effect from the date of their execution; but, that deeds 
in trust and mortgages shall have effect only from the time 
when they are delivered to the clerk for registration, as 
against subsequent purchasers for valuable consideration 
without notice, and creditors. Hutchinson’s (Miss.) Code 
605, 606. 

We do not see that these statutes can have any application 
to the case. The instrument was neither a deed in trust nor 
a mortgage. It was either an agreement to pledge, or an 
actual pledge of the cotton; and if the former, the agree- 
ment had been executed, by the delivery of the cotton before 
the attachment of Bush & Co. was issued. There was no 
sort of necessity for a registration of this instrument, to pro- 
tect Smith in such a case; and that the instrument was made 
in Mississippi, and the cotton delivered and afterwards levied 
on in Alabama, could make no difference as respects the 
rights of these parties. 

There was no valid objection to the competency of the 
witness Turner. His contract was to receive commissions on 
all the cotton he procured as agent, and shipped to Smith in 
Mobile. This cotton had been shipped, and his commissions 
paid. Whatever may be the result of this suit, it is quite 
clear, that these commissions cannot be recovered back from 
him. His liability over to Smith as his agent in making the 
advances, and not seeing that the cotton was first secured, if 
that were so, would not create such an interest as would 
affect his competency in this case; that must be a direct and 








540 ALABAMA. 





Loftin v. Lyon & Baker. 





certain interest, either in the event of the suit, or in the re- 
cord; and he has neither. Bean v. Pearsall, 12 Ala. 592, 
and cases there cited. 

As to the witness Willis Pope: so far as he has an interest 
in the event of this suit, that interest lies on the other side; 
since, if the cotton is held to be liable to the attachment of 
Bush & Co., it would go to extinguish another debt of his 
after having already paid one due to Smith for advances. 
Holman v. Arnett, 4 Por. 63. 

From what has been said, it follows that there was no error 
in admitting either of these witnesses to testify; that the 
charge given by the court was correct, there being no conflict 
in the testimony; and the charge asked by the defendant 
below was correctly refused. 

There is no error in the record, and the judgment below is 


affirmed. 





LOFTIN vs. LYON & BAKER. 


1, When a debtor delivers property to one of his creditors to be sold, and the 
proceeds to be appropriated, first to the payment of his own debt, and the 
balance to a debt due another creditor, and the latter creditor brings suit 
against the former to recover this balance, the debtor may be rendered a 
competent witness for the plaintiff by a release. 


Error to the Circuit Court of Sumter. 
Tried before the Hon. TURNER REAVIS. 


Assumpsit by Lyon & Baker against Loftin, on the follow- 
ing state of facts: One Roane was indebted to Loftin in the 
sum of about eighty dollars, and was also indebted to Lyon 
& Baker in the sum of about one hundred and fifty dollars; 
he delivered to Loftin a certain amount of cotton, to be sold, 
and the proceeds to be appropriated, first to the payment of 
Loftin’s debt, and the balance to be paid to Lyon & Baker in 
extinguishment of their debt; Loftin took the cotton on these 
terms, and agreed to sell it and apply the proceeds in the 
manner above stated; he sold the cotton for one hundred 
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and sixty dollars, and this action was brought to recover 
the balance remaining in his hands after the payment of his 
own debt. 

On the trial below, the plaintiffs released Roane from all 
liability to them on his said indebtedness, and then offered 
him as a witness to prove the above mentioned facts. The 
defendant objected to his competency as a witness, but the 
objection was overruled, and defendant excepted. This rul- 
ing of the court is now assigned for error. 


Wm. H. GREENE, for plaintiff in error: 

Roane was incompetent as a witness, because he was the 
transferror of a chose in action, and because it is contrary to 
public policy to permit a witness to prove a consideration, 
moving from himself, by which he may fix a liability upon a 
third person to pay his debt; and even a release cannot ren- 
der him competent. Houston v. Prewitt, 8 Ala. 846; Clifton 
et al. v. Sharpe, 15 ib. 618. 

He was also incompetent, because the effect of his evidence 
was to create a fund in discharge of his own liability. Pey- 
ton v. Hallett, 1 Caine’s Rep. 364, note; McLeod v. Johnson, 
4 Johns. 126; Stewart v. Kip, 5 ib. 256; 5 Wend. 565. 


R. H. Situ, contra: 

By the sale of the cotton, a debt was created from Loftin 
to Lyon & Baker, for which they could sue in their own name. 
Hitchcock et al. v. Lukens & Son, 8 Porter 333. It was not, 
therefore, the transfer of a chose in action, but the creation 
of an original debt from Loftin to Lyon & Baker. 

The validity of this debt rests on the promise to pay by 
Loftin for valuable consideration ; it does not depend on the 
fact of the existence of the debt from Roane to Lyon & Ba- 
ker. The defendants in error might, as they did, release 
Roane, and look only to Loftin; and having done so, Roane 
had no interest in the result, and was competent. 

In the cases cited by plaintiff’s counsel, no release had been 
executed. 


GIBBONS, J.—The question presented by the bill of ex- 
ceptions is, whether the witness, Roane, after he had been 
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released by the plaintiffs from liability to them on account of 
his debt, was a competent witness to prove the facts alleged 
in the declaration. 

It is objected, that he is not competent, in the first place, 
on the ground of interest. But we are not able to perceive 
any valid objection on this ground. His original relation to 
the parties to this suit was that of a debtor owing two credi- 
tors. He gives money or property into the hands of one, to 
pay himself first, and the balance to hand over to the other. 
The latter creditor has a clear right of action, in his own 
name, against the former, to recover this balance as soon as 
it is ascertained. It is a legal right, growing out of the acts 
of the debtor, and which enures to the benefit of the latter 
creditor by operation of law. It is not a right growing out 
of the assignment of a chose in action by the debtor, but one 
created and springing up from certain acts done by the debtor, 
and which the creditor can enforce in his own name. Hitch- 
cock et al. v. Lukens & Son, 8 Por. 333. 

In this position of the parties, however, the debtor would 
not be competent to establish the facts out of which the right 
arises, without a release from the debt which this balance was 
to extinguish. But, with this release, we can see no interest 
that he has in the result of the suit that should render him 
incompetent. He certainly has none in favor of the plaintiffs, 
because the debt which this balance would go to extinguish, 
is already extinguished so far as he is concerned. If he has 
any interest left, after receiving this release from the plaintiffs, 
it is that they should not recover, in order that he himself 
might recover this balance after the plaintiffs had failed. But 
in this view of the case, he would be swearing against his 
own interest, and this could not render him incompetent when 
offered by the plaintiffs. 

But it is objected, in the second place, that Roane was in- 
competent on the ground of public policy. This objection 
would be good, if it was a chose in action that he had as- 
signed to the plaintiffs, and he then was offered to support it 
by his own oath. But this case is distinguishable from that 
class of cases, where a witness is excluded from public policy. 
See Houston v. Prewitt, 8 Ala. 846, and Clifton v. Sharpe, 
use, &e., 15 Ala. 618. We have already stated, that this was 
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not an assignment of a chose in action by Roane to the plain- 
tiffs, but a payment of money by him to the defendant, for 
the use of the plaintiffs; and we are not aware of any prin- 
ciple of public policy that would render him incompetent to 
testify as to the fact of such payment, if his interest in the 
fund is extinguished. We therefore think the court below 
ruled the law correctly, in permitting the witness to testify ; 
the judgment is, consequently, affirmed. 


STONE Et AL. vs. BRITTON. 


1. When defendant in execution, having an equitable title to land, directs the 
sheriff to levy on it, which the latter does, and the land is sold, and the pro- 
ceeds applied to the satisfaction of the execution, and defendant delivers up 
possession to the purchaser, assuring him that the title is perfectly good, he is 
estopped from setting up the legal title, subsequently acquired, against sub-pur- 
chasers for valuable consideration, who have paid the purehase money and 
received conveyances without notice of the defect in title, and will be enjoin- 
ed in equity from proceeding in ejectment at law. 


ERRoR to the Chancery Court of Talladega. 
Heard before the Hon. Davin G. Ligon. 
The facts will be found in the opinion of the court. 


Wuirte & Parsons, for plaintiffs in error: 

The question presented by this record has, in effect, been 
decided by this court in the case of McPherson v. Walters, 
16 Ala. 715. See also Dongrey v. Topping & Holmes, 4 
Paige 94; Read v. Heasley, 2 B. Monroe 254. 

Where a man encourages another to settle upon and im- 
prove land, and expend his labor and money upon it, he will 
not afterwards be permitted to take it from him, although he 
has an older and better title to it. McElvey v. Truby, 4 
Watts & Serg. 8323: McCormick v. McMutin, 4 Watts 195; 
Eply v. Withword, 7 ib. 163; Carr v. Wallace, 7 ib. 394. 

It is said in the last case cited: “ There is no principle of 
equity and public policy better settled than this: If one 
knowingly, though passively, suffer another to purchase and 
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spend money on land, under an erroneous opinion of title, 
without making known his claim, he shall not afterwards be 
permitted to exercise his legal right against such person.” 
See also Hatch v. Kimball, 16 Maine R. 106; Marshall v. 
Pierce, 12 N. Hamp. 186-7; Moore v. Child & Carlton, 6 ib. 
521. So aman may be estopped by matter in pars, which is 
not in writing. 4 Comyn’s Dig. Estoppel 200, a. 3; Brown v. 
Wheeler, 17 Conn. 354; Shelton v. Alcox, 11 Conn. 240; 
Martin v. Ives, 17 S. & R. 364; Runlett v. Otis, 2 N. H. 167; 
Morris v. Rosser, 8 East 15; Jackson v. Desling, 2 Caine’s 
C. 198; 15 John. 497; Jackson v. Gager, 5 Cowen 383; 12 
Wend. 578; Jones v. Boston Mill Cor., 6 Pick. 148; Emans 
v. Turnbull, 2 John. 313; 1 Phillips’ Ev. C. & H. Notes, 200 
et seg.; Whiteside v. Jackson, 1 Wend. 418; Jackson v. Mil- 
ler, 7 Cow. 747; Jackson v. Walker, 7 ib. 637; Jackson v. 
Smith, 7 ib. 717. These last four cases settle the law of 
estoppel between vendor and vendee. 





Rice & MorGAn, contra : 

1. To create an estoppel im pazs, which shall preclude a party 
from alleging the truth, or deprive him of his legal title to 
land, it must appear: first, that he has made some declara- 
tion, or done some act, inconsistent with the truth, with a de- 
sign to influence the conduct of another; second, that the 
party alleging the estoppel was ignorant of the truth, and 
relied and acted upon the faith of such acts or declarations; 
third, that an injury will result to him, if the other party shall 
be allowed to gainsay them—that is, the acts or declarations 
upon which the other party acted. Fraud and injury must 
concur, to createguch an estoppel. Martin v. Angell, 7 Barb. 
Sup. Ct. Rep. 407; Hunley v. Hunley, 15 Ala. Rep. 92; Car- 
ter v. Darby, 15 ib. 696; Brewer v. Logan, 19 ib. 482; Shel- 
ton v. Carroll, 16 ib. 148; Morton v. Hodgdon, 82 Maine 
Rep. 127. 

2. A party will not be estopped by a declaration made to 
a stranger, (that is, to one who, “so far as the question of 
estoppel is concerned,” is a stranger,) where it does not appear 
that such declaration was ever communicated by him to the 
party setting up the estoppel, so as to influence his conduct. 
Pennell v. Hinman, 7 Barb. Sup. Ct. Rep. 644; 19 Ala. Rep. 
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482, supra ; Whitaker v. Williams, 20 Conn. Rep. 98. There- 
fore, the direction of Britton to the sheriff, to levy on and 
sell the land, cannot estop Britton, especially as Stone never 
heard of this until after his purchase, and was not influenced 
by it. 

8. Under our act of 1820, the equitable title or claim to 
land, cannot be sold under execution at law. And a purcha- 
ser at sheriff’s sale acquires no right or interest whatever, 
where the title of the defendant in execution is merely equi- 
table. The maxim, “caveat emptor,” applies to such sales in 
its utmost rigor. There is no warranty insuch sales. Perry 
v. Williams, Dudley’s (S. C.) Rep. 44; Hughson v. Burr, 5 
Strobhart’s Law Rep. 147. This case last cited shows, that, 
although such purchaser acquires no title, and although the 
owner of the property sues him for it and recovers it, yet he 
cannot, in any mode, recover from the defendant in execution, 
whose debt he has paid, any part of the money which he paid 
under such sale. 5 Strob. Law Rep. 147, supra; Perry v. 
Williams, Dudley’s (S. C.) Rep. 44. 

4. It is not alleged or pretended by the bill, that the de- 
fendant, in any manner, or to any extent, directly induced or 
influenced Stone to make the purchase at sheriff’s sale. 

5. Upon the facts alleged in the bill, the court of law from 
which the execution issued, would not, on a direct motion, 
set aside the sheriff’s sale, or vacate the satisfaction caused by 
the payment of the bid. Davis v. Hunt, 2 Bailey’s Rep. 412; 
Dudley’s Rep. 44, supra. 








CHILTON, C. J.—This was a bill filed in the Chancery 
Court of Talladega county, by Joel L. Stotge, Isaac Hudson 
and John W. Wood, perpetually to enjoin an action of eject- 
ment instituted by the defendant, as the lessor of the fictitious 
plaintiff, to recover of said John W. Wood, tenant in posses- 
sion, a tract of land known as the south-west quarter of sec- 
tion thirty, in township twenty-one, in range three, situate in 
said county. 

The Chancellor dismissed the bill for want of equity, and 
the propriety of that decree is the question presented by the 
assignmentof error. Do the allegations of the bill, conceding 
them to be true, make out a case for equitable relief? They 
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are substantially as follows: On the 6th day of February, 
1841, David A. Griffin, then sheriff of Talladega county, hay- 
ing an unsatisfied execution in his hands, which had issued 
from the County Court of said county, in favor of Willis A. 
Faver, against the defendant, Burrell Britton, for the sum of 
$327 °°, upon a judgment in said County Court, rendered 
at the January term thereof, 1841, applied to said Britton for 
property, so as to levy and make the money according to the 
exigencies of said writ. Britton directed said sheriff to levy 
on the above named land, saying that it was the property by 
a sale of which he desired the money to be made upon the 
execution. Griffin accordingly levied upon and sold the land, 
pursuant to the directions of Britton, and after giving the no- 
tice required by the statute; and the complainant Stone be- 
came the purchaser, at the price of $140, he being the highest 
bidder therefor, which land was purchased for himself and one 
H. P. Watson; and the sheriff’s deed, which is an exhibit to 
the bill, was made in their joint names, but Watson’s interest 
Stone subsequently purchased. At the sale, by the sheriff, 
which took place on the first Monday in June, 1841, one John 
Wood, by an agreement with Britton, bid for said Jand, as his 
(Britton’s) agent, and run it up to the sum at which it was 
knocked off. After the sale, Wood remarked, that the title 
to said land was not good; whereupon said Stone went to 
Britton, before the return day of the execution under which 
the land was sold,—told him what Wood had said, and was 
answered by him that Wood’s statement was not true, and 
that the title to said land was perfectly good. Britton, in a 
short time thereafter, gave Stone possession of the land, who 
sold and gave h® bond for title to Miles H. Harrison, who sold 
and transferred said bond to Isaac Hudson, who leased to 
Wood, the complainant. The purchase money due upon the 
several sales had been paid, and the several purchasers, hold- 
ing under the sheriff’s deed, had held possession eight or nine 
. years. It turns out that, at the time of the levy and sale of 
the land by the sheriff, Britton had only an equitable title to 
said land, a fact of which complainants were not apprised 
until after the purchase; and after having adopted and availed 
himself of the proceeds of the sale paid by Stone, Britton 
has perfected his title, and is now seeking to oust Wood, by 
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his ejectment suit, which it is the object of the bill to enjoin. 
Complainants are bona fide purchasers, for a valuable consid- 
eration, without any notice of the imperfection in the title. 
The complainants insist that Britton is estopped, by his 
conduct, from setting up his after acquired title to invalidate 
Stone’s purchase. The defendant, by his counsel, contends on 
the other hand: first, that to estop him, it must be shown 
that he did some act, or made some declaration, inconsistent 
with the truth, with the design to influence the conduct of 
another; and second, that such other party was influenced 
thereby to his prejudice. Other arguments are urged against 
the application of the doctrine of estoppel to the facts of this 
case, but they resolve themselves into the two above stated. 
We may fully concede both the propositions contended for 
by the defendant’s counsel, and even then the case made by 
the allegations of the bill is clearly against the defendant. 
The statute forbids the sale of an equitable title to land, 
under an execution at law. The defendant in the execution, 
who must be presumed to know that such was the law, as 
well as to know whether his title was legal or equitable, diree- 
ted the sheriff to levy upon and sell this land. But for such 
direction, we must intend that the sheriff would not have sold; 
for we cannot indulge the presumption that the sheriff would 
knowingly have attempted to sell, under an execution at law, 
what the statute says shall only be subjected by bill in equity. 
It results, that the sale is to be attributed to the direction 
given by Britton to the sheriff, who pointed out the land, and 
caused the levy and sale, and has thus obtained the benefit of 
the proceeds, which have gone toward the satisfaction of an 
execution against him. After having thus acted, does it lie 
in Britton’s mouth to say, ‘‘ True, I caused the land to besold, 
with the declared view of raising money to pay my debt, and 
it has been sold according to my direction, and the proceeds 
have been applied as contemplated by me; but I had no legal 
title, and I will, therefore, hold on to what I have obtained, 
and will deprive the purchaser of the land?” It is manifest, 
at first blush, that this would be a palpable fraud; nor isit 
less a fraud, that he avails himself of the sheriff’s agency and 
an execution to perpetrate it. The fraud and injury inflicted 
on the purchaser is not the less subject to judicial animadver- 
sion, because it was effected by indirection and cireuity. 
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Mr. Greenleaf, in speaking of estoppel, says: ‘There are 
two classes of admissions which fall under this head of con- 
clusive presumptions of law, namely: solemn admissions, 
which have been solemnly made in judicial proceedings, &c.; 
and unsolemn admissions, which have been acted upon, or 
have been made to influence the conduct of others, or to de- 
rive some advantage to the party, and which cannot after- 
wards be denied, without a breach of good faith.” The latter 
class, he adds, “ comprehend, not only all those declarations, 
but also that line of conduct, by which the party has induced 
others to act, or has acquired any advantage to himself.” 1 
Greenl. Ev. §§ 27, 184, 195, 196, 207 and 208. 

But whether the admissions or declarations be true or false, 
were express or implied merely, or whether made with intent 
to defraud, is not the question in such cases. The true inqui- 
ry is, has the party, by them, or by his line of conduct, pro- 
cured another to act, by which he has obtained advantage? 
and will the affirmance of the untruth of such declaration, or 
the disaffirmance of the necessary or proximate consequences 
resulting from such line of conduct, work injustice to the 
‘ opposite party? In such case, the party should be estopped. 

In the case before us, Britton not only superinduces the 
sale, by his direction given to the sheriff, to levy upon and 
sell the land, but, after the sale was made, he ratifies and 
confirms it, and surrenders the possession of the land sold to 
the purchaser, who is thereby enabled to sell to others, who 
in turn take possession and make payment for it. To allow 
him now to say he had only an equitable title, which the 
sheriff could not sell, would, we repeat, be to permit him to 
practice a fraud upon the purchaser. Every principle of pub- 
lic policy and sound morality forbids that he should procure 
a sale to be made for his own benefit; that he should stimu- 
late the purchaser to bid by bidding himself, through his 
agent; avail himself of the proceeds; then ratify and confirm 
it, and afterwards repudiate it. The authorities are full to the 
point, that the estoppel should be an effectual bar to Britton, 
against setting up his legal title. 2B. Monroe 254; 16 Ala. 
Rep. 715, and the cases cited on the brief of complainants’ 
counsel. 

Let the decree be reversed, and the cause remanded, at the 
cost of the defendant in error. 
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HANSON vs. JACKS Et \ux. 


1. A scire facias to revive a judgment on which no execution issued in a year and 
a day, may be regarded as a suit on the judgment, so far as the plaintiff’s 
right to discontinue as to parties not served is concerned. 

2. On scire facias to revive a joint judgment against two executors, if ong of them 
is a non-resident, his name may be omitted out of the writ; or, if he is in. 
cluded in the writ, and not served with process, the plaintiff may enter a 
discontinuance as to him, and proceed to judgment against the other. 

8, Costs may be awarded against an executor, when a judgment against him is 
revived by scire facias. 


Error to the Court of Probate of Chambers. 


This case arose on a scire facias. It appears that the plain- 
tiff in error, with one Thomas C. Hanson, sued out letters 
testamentary on the estate of William Hanson, deceased. A 
final settlement of said estate was had in 1844, when a decree 
in favor of the defendants in error was made for $338 ;%3;. 
No fi. fa. was ever issued on this decree ; and in August, 1850, 
Jacks and wife sued out a writ of scire facias against both the 
executors, to revive the judgment, and have execution upon 
it. This writ was returned “made known” as to George W. 
Hanson, but the return is wholly silent as to Thomas C. 
Hanson. On the hearing on the scz. fa. in the court below, 
the defendants in error discontinued their suit as to Thomas 
C. Hanson, to whom the writ had not been made known, on 
the proof that he did not reside in this State, and proceeded 
against George W. Hanson alone, who objected, and moved 
the court to dismiss the scz. /a., on the ground that as it was 
discontinued as to Thomas C. Hanson, it amounted to a dis- 
continuance as to both defendants. This motion was over- 
ruled, and Hanson excepted. 

The defendant then moved the court to dismiss the sez. fa. 
for want of a declaration; which motion was also overruled, 
and he excepted. The court then proceeded to revive the 
judgment against George W. Hanson alone, and to award ex- 
ecution for the amount of the judgment, and cost of suit. 

It is here assigned for error, Ist. That the court erred in 
trying the case on scire facias, without service of the writ on 
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Thomas C. Hanson ; 2d. That the court erred in not dismiss- 
ing the sci. fa. after the discontinuance as to T. C. Hanson ; 
8d. In the judgment rendered. 

There are several other assignments of error, but they are 
all included in those here set out. 


RicHArDs & FALKNER, for plaintiffs in error. 
Rice & Brock, contra. 


LIGON, J.—A writ of scire facias to revive a judgment at 
law, on which execution has not issued in a year and a day, 
may be regarded as a suit upon the judgment; and so far as 
the plaintiff’s right to discontinue as to parties not served, is 
concerned, the rule would be the same in both cases. Toul- 
min v. Bennett, 3S. & P. 220; Sartin & Rodgers v. Weir &c., 
ib. 421. Itis true, the scive facias, in the latter case cited, 
in which a discontinuance was held regular, was issued on a 
replevy bond, and not on a judgment; but we apprehend this 
can make no difference, as the right to discontinue in any 
case, after the issue and return of process into court, depends 
upon the statute, (Clay’s Dig. 323 § 62,) the provisions of 
which extend to suits on judgments which are joint, as well as 
to bonds, covenants, &c. 

But it is insisted, that, inasmuch as the defendants in this 
judgment are joint executors, a different rule must govern; 
and that in such case, a discontinuance as to one, is a discon- 
tinuance as to both. This would be the case, if both the 
executors were residents of the State, and within the juris- 
diction of the court; for the general rule is, that executors 
and administrators, where there are several who have quali- 
fied as such, constitute but one person, and must, in general, 
be sued in one writ. When, however, one of them is out of 
the jurisdiction of the court, and not amenable to its process, 
he may be omitted out of the writ, or if included in that, and 
he is not served, a discontinuance may be entered as to him 
in the declaration, or on the record, and the plaintiff may 
proceed to judgment against the others. English & English 
v. Brown, 9 Ala. Rep. 504; Williams & Ivey, Ex’rs, v. Sims 
et al., 9 Por. 579; Owen v. Brown, 2 Ala. Rep. 127. 

In the case under consideration, the record shows, that 
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Thomas C. Hanson was a non-resident of this State; that the 
scire facias, as to him, was not made known; and that the 
plaintiffs had caused a discontinuance to be entered of record, 
before they proceeded to judgment against his co-executor. 
There is, therefore, no error in allowing the discontinuance as 
to Thomas ©. Hanson, and proceeding to judgment against 
George W. Hanson. 

The error supposed to be found in the judgment itself, be- 
cause costs are given against the defendant in the scz. fa., we 
do not regard as such. Costs, in suits at law, are, by our 
statute, required to be given against the unsuccessful party, 
and we are not aware that the court has any power to dispose 
of them otherwise. Nor are we apprized of any law or 
practice in this State, which exempts suits by scire facias from 
the general law regulating costs. 

There is no error in the record, and the judgment must be 
affirmed. 


JONES vs. COOPER. 


1. In assumpsit to recover the amount of a tavern bill consistingymostly of items 
for spirituous liquors, plaintiff having introduced evidence tending to show 
defendant's admission of the correctness of the account, defendant cannot 
introduce proof of his habits of sobriety, or that he was frequently at the 
tavern without drinking at all. 


Error to the Circuit Court of Madison. 
Tried before the Hon. Jonn E. Moore. 


AssuMPpsIT by Allen Cooper against Alexander P. Jones, 
to recover the amount of a tavern bill, the greater portion of 
which consisted of items for spirituous liquors sold to the 
‘defendant, by the glass, for himself and others. 

On the trial, plaintiff introduced the account, and offered 
evidence tending to show defendant's admission of its cor- 
rectness. A witness was then introduced on the part of 
defendant, and was asked whether he was well acquainted 
with the defendant and his habits of sobriety; plaintiff’s 
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counsel objected to the question, and his objection was sus- 
tained ; to which defendant excepted. The witness was then 
asked whether he had been frequently at the tavern kept by 
plaintiff, during the time covered by the account, and whether 
he saw the defendant there frequently; and if so, whether 
he saw him drink or treat others. Plaintiff’s counsel also 
objected to this question, and the objection was sustained ; 
to which defendant excepted. 

The sustaining of these objections to the evidence offered 
by defendant, is now assigned for error. 








E. R. WALLACE and Ws. H. Moors, for plaintiff in error, 
contended that the evidence excluded was relevant to the 
issue, and should have been admitted, that the jury might 
determine its weight. They cited Cuthbert v. Newell, 7 Ala. 
458; Governor v. Campbell, 17 ib. 574; O’Kelly v. O’Kelly, 
8 Metcalf 487; 18 Smedes & M. 81; 14 Penn. State Rep. 
469; Green. Ev. 53. 


Rost. C. BRICKELL, C. C. CLAY, Jr., and E. J. JoNEs, contra, 
insisted that the evidence was too general and indefinite to 
warrant any conclusion adverse to'the correctness of the ac- 
count; citing Grant v. Cole & Co., 8 Ala. 519, and Scott v. 
_ Coxe’s Admrs., 20 Ala. 294. 


GOLDTHWAITE, J.—The only question to be deter- 
mined by the jury was, as to the correctness of the account 
which had been offered in evidence; and in no possible 
aspect, that we can conceive,of, could the habits of the de- 
fendant for sobriety or intemperance have aided the jury in 
coming to a correct conclusion upon the issue before them. 
If the inquiry had gone to the condition of the defendant at 
the time of making the admission, a very different question 
would have been presented ; ‘but this was not the case, and 
the objection was properly sustained. 

Neither are we able to perceive any error in sustaining the 
objection to the other question put to the witness. Sup- 
pose the account had altogether been made up of items for 
spirituous liquors furnished to the defendant at the plaintiff’s 
tavern; could the presumption which would arise from the 
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admission of the correctness of the account be repelled, by 
showing that the defendant was frequently at the tavern 
without drinking at all? Evidence of this character would 
be entirely too loose and indefinite to base any conclusion 
upon. Grant v. Cole & Co., 8 Ala. 519. Here is a stronger 
case, as the account spread over a period of more than five 
years. It was for the jury to determine from the evidence 
whether the correctness of the account had been admitted by 
the defendant; but, if the testimony was sufficient upon that 
point, the fact that, during that length of time, he had fre- 
quently been at the tavern without drinking, would not tend 
to shake the presumption arising from such admission. The 
objection to this question was also properly sustained, and 
the judgment is affirmed. 





GODWIN et AL. vs. YONGE. 


. When a bill is filed by a married woman against her trustee and certain judg- 
ment creditors of her husband, to reform a deed alleged to have been intended 
to convey the property in trust for her sole and separate use, and to appoint 
another trustee, and decrees pro confesso are taken against all.the defendants 
except the trustee, who answers that he knows nothing about the alleged mis- 
take, the clear and direct testimony of one witness is sufficient to authorize 


the reformation of the deed. 
. In such case, the trustee, after having taken on himself the execution of the 


trust, cannot allege fraud in the execution of the deed, as a defence against 
the relief sought by the bill. ‘ 
. 4 


Error to the Chancery Court of Russell. 
Heard before the Hon. W. W. Mason. 


This bill was filed by Mary A. Yonge, wife of William C. 
Yonge, (by her next friend, John Godwin,) against Wells 
Godwin, and certain judgment creditors of her husband, viz: 
L. M. Wyley & Co., Daniel F. Fleming, and Kelsey & Deas. 

The bill alleges, that Wm. C.- Yonge, in 1847, made a deed 
of certain slaves to Wells Godwin, in trust for complainant, 
and that said Wells took upon himself the trust; that the 

36 
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deed was intended by the grantor to be made for her sole and 
separate use, not subject to the debts and contracts of her 
husband; but, that through the inadvertence of the person 
who drew the deed, apt words were not used to effect this ob- 
ject; and that, in the shape in which the deed now stands, 
the property may be made subject at law to the debts of her 
said husband. 

It further alleges, that, by consent of the parties in interest, 
some of the slaves mentioned in the deed of 1847 were sold 
by Wells Godwin, the trustee, and others purchased in their 
place, and the deed taken in the same defective manner, in 
1848; that these last mentioned slaves, so exchanged as afore- 
said, have been levied upon by virtue of an execution in favor 
of the several other defendants before mentioned, creditors of 
her husband, and claimed for plaintiff under the statute by 
her next friend; that, after the rendition of the judgments in 
favor of the other defendants to the bill, the said Godwin re- 
signed his trusteeship, and was instrumental in causing exe- 
cutions to be levied on the property; that these judgments 
were rendered at January term of the County Court of Rus- 
sell in 1849; and that they have been mostly, if not alto- 
gether, paid. 

All the defendants, except Godwin, are shown to be non- 
residents. 

The bill prays, that the deeds may be reformed so as to 
vest in plaintiff a separate estate in the property embraced in 
them; that another trustee may be appointed in place of de- 
fendant Godwin; and that the judgment creditors of Wm. C. 
Yonge may be enjoined for the present from proceeding with 
their claim suits, and at the hearing perpetually enjoined. 

Publication was made in due form, as to all the defendants, 
except Godwin. All appeared at the hearing by counsel, but 
he alone answered the bill. 

Godwin, in his answer, admits the making of the deed in 
trust, of which a copy is appended to his answer, by which 
it appears he accepted the trust in writing at the foot of the 
deed. Hesays that he accepted the trust only on the express 
understanding with the grantor, who was then his partner in 
merchandizing, that all the debts of the firm then due, or 
afterwards to be contracted, should be first paid, before any 
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estate should vest in the cestui que trust ; that he knows noth- 
ing of any inadvertence in the drawing of said deed ; that he 
knew nothing of the deed until after it was made, and was 
only a nominal trustee; that the property always remained 
with and under the control of the grantor; that as to the 
making of the deed in 1848, or the sale or exchange of slaves, 
he knows nothing, and did not know it was made until sey- 
eral months after it was made, and never consented to any 
sale or exchange. He admits that he has paid on the debt of 
Wiley & Co. ($53 in amount) the sum of $40; on the debt 
of Kelsey & Deas ($363) all but about $118; on the debt of 
Fleming ($456) all but about $143. One of these debts, the 
answer says, was contracted before the date of the first deed, 
to-wit: 1st of September, 1846, but which one is not shown. 
He denies any combination in having executions levied on 
this property, but admits that he wanted the property of 
Yonge levied on to pay the firm debts, as well as his own, 
and so said to the sheriff. Judgment pro conjfesso was taken 
as to all the other defendants. 

The testimony of one Harris, who drew the deed of 1847, 
is quite clear and explicit, as to the intention of the grantor; 
that it was his design to have the deed so made that the 
property should be to the separate use of his wife, and not sub- 
ject to his debts or contracts. Besides this, one of the wit- 
nesses of the defendants, on cross-examination, being ques- 
tioned as to the declarations of Wm. C. Yonge, says, he heard 
him declare that such was his intention. 

There is some proof going to show that Wm. C. Yonge, as 
one of the firm of Yonge & Godwin, was indebted at the time 
the deed in 1847 was made, but nothing to show that any of 
the debts due to the defendants were then due. There is 
also some proof tending to show that Yonge made this deed 
in expectation of being sued for an assault and battery on 
one Lawrence, and to avoid the payment of a judgment in 

‘such suit, should any be rendered. 

There was a demurrer to the bill, and a motion to dismiss 
for want of equity, which was refused. 

The Chancellor decreed: 1. That the deed in trust should 
be so reformed as to create in the plaintiff a separate estate ; 
2. That a new trustee should be appointed; 3 That the de- 
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fendants, Wiley & Co. and the others, should be perpetually 
enjoined from proceeding with their claims suits against this 


property. 
The decree of the Chancellor is assigned for error. 


J. E. BEusER, for plaintiffs in error : 

The deed should not be reformed on the testimony of Har- 
ris alone, against the denial in the answer. It should not be 
reformed, because it was made to defraud creditors; because 
the proof shows that some of the negroes were sold, and there 
is no evidence that those levied on were purchased with the 
proceeds of sale. 

The trustee is not estopped from showing that the deed 
should not be reformed, against the debts for the payment of 
which he was bound with Yonge. 


Waite & Parsons and Gro. D, HooPEr, contra: 

The trustee is the only person who assigns error, and he 
cannot be heard under the pleadings and proof. He accepted 
the trust, and cannot now repudiate it. Conyngham v. Co- 
nyngham, 1 Vesey sr. 522; 1 Ala. 372; Lewin on Trusts, 
118, (232 ;) 20 John. 142. Therefore, he cannot be permitted 
to place himself in opposition to the rights and interests of 
the trust, or seek to set it aside, even if it were fraudulent as 
to creditors. Roden vy. Murphy, 10 Ala. 804; Marler v. 
Marler, 6 ib. 8367; Eden v. Wilson, 1 ib. 239. 

Property in a trust deed may be substituted for other pro- 
perty, and that thus received will be held subject to the trust. 
Wallace v. Long, 16 Ala. 741. 


PHELAN, J.—1. The proof going to establish the mistake 
in drawing the deed in trust from Yonge to Wells Godwin, 
for the benefit of Mrs, Yonge, is altogether sufficient to call 
for a decree reforming the deed, so as to make it correspond 
with the intention of the maker at the time it was executed. 
Godwin answers, that he does not know anything about it, 
and the other defendants make no answer; and in such a case, 
the clear and direct testimony of one witness would suffice. 
But in addition to the testimony of Harris, who drew the 
deed, we have to this point the declarations of Yonge him- 
self, elicited from John Godwin on cross-examination. 
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2. Wells Godwin admits his resignation of the ‘trust. To 
reform the deed, then, and appoint another trustee, was man- 
ifestly the duty of the Chancellor. 

3. But itis argued, that there is testimony going to show 
that Yonge was indebted at the time he made this deed; and 
furthermore, that there is proof tending to show that the deed 
was made with intent to “hinder, delay and defraud” credit- 
ors; and that it was the duty of the Chancellor, in view of 
this proof, to have refused the relief sought, and dismissed 
the bill, on the ground that the deed, whether it bore one 
shape or the other, was fraudulent and void as to creditors. 

The decree must be based on the allegations of the bill. 
Gresley’s Eq. Ev. 158, 161. The dona fides of the deed is 
not put in issue by the bill; and if fraud in the making of it 
was any defence against the relief sought, it would only be 
so as to the judgment creditors, and they have not answered 
or set up such a defence in any way. 

It did not lay in the mouth of Godwin, who was a trustee, 
and had taken upon himself the trust, to allege fraud in the 
making of the deed, asa defence to the relief sought as to 
him, which was only the reformation of the deed, and the 
appointment of another trustee. 

The proof, then, going to show that the deed was made in 
order to avoid the payment of a judgment, which might be 
recovered in a suit for assault and battery by some one against 
Yonge, and of which he stood in fear at the time he made 
the deed, is not in pursuance of any allegation, and goes for 
nothing. Such a motive would vitiate a deed, undoubtedly; 
but it must be upon formal complaint, by some one who is 
entitled to take advantage of the defect. The same remarks 
are applicable to the proof that Yonge was indebted at the 
time he made the deed. There is not any proof that the 
debts upon which the judgments brought to notice in this case 
are founded, were then owing by Yonge; and although this, 
‘if true, would make the deed fraudulent as to such creditors, 
yet, proof, without allegations from some authorized source, 
goes for nothing. The judgment creditors did not answer the 
bill, and, so far as Godwin was concerned, it was no defence 
to the relief sought against him. 

4, The allegations of the bill, that the ere under 
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which the executions issued had been wholly, or for the most 
part, paid, are not answered by the other defendants, whom 
they chiefly concern, and as to them, therefore, must be taken 
to be true. And the answer of Godwin to this point does 
show, that much the larger part of the judgments has been 
in fact paid. 

In view of all this, we think the Chancellor very properly 
decided to make perpetual the injunction against the proceed- 
ings at law to subject the property. 

There is no error in the record, and the decree below is 
affirmed. 





SMITH’S DISTRIBUTEES vs. KING, Apm’r. 


1, A decision of the inferior tribunals upon facts, cannot be made the basis of an 
“assignment of error, unless the record shows that exception was taken in the 
court below to its ruling. 

2. Where an estate is directed by the will to be kept together until the testator’s 
youngest child becomes of age, (1845) and the administrator with the will an- 
nexed rents out the real estate, or cultivates it for his own benefit, he is 
chargeable with the rents on final settlement, although the administration 
commenced prior to the passage of the act of 1839, and although he failed 
to make final settlement at the time appointed by the will. 


Error to the Court of Probate of Lowndes. 


This is a writ of error from a decree of the Probate Court 
of Lowndes county, on the final settlement of the defendant 
in error as administrator with the will annexed of Jeremiah 
Smith, deceased. 

It appears by a bill of exceptions, which was allowed on 
said settlement at the instance of the plaintiffs in error, who 
are distributees of said estate, that it was proved that the de- 
fendant in error had cultivated, on his own account, about 
four or five hundred acres of the land of said estate, during 
the years 1846 and 1847, and that the rent thereof was worth 
a dollar or more per acre. The plaintiffs in error moved the 
court to charge the defendant with a reasonable rent for said 
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lands. It appeared that the youngest son of the testator be- 
came of age in 1845, when the will required the estate to be 
divided. There was no proof showing, or tending to show, 
that the defendant offered to rent, publicly or privately, the 
said lands, during the years above named; nor was there any 
proof showing any authority in the defendant to keep the 
estate together longer than 1845, when the youngest son of 
the testator became of age. The court refused to charge the 
administrator with any rent for the lands, and the plaintiffs 
excepted. 

It was further proved that the defendant, as administrator, 
had rented the said lands, at public auction, during the years 
1848, 1849 and 1850, for divers sums of money, the amount 
of which is not stated in the bill of exceptions. The plaintiffs 
moved the court to charge the defendant with these several 
amounts, as assets of the estate in his hands. The court over- 
ruled the motion, and refused to charge the defendant with 
the said rents, so as aforesaid received; to which the plaintiffs 
also excepted. 

In the will of said Jeremiah Smith are found the following 
clauses : 

“Ttem 8. I wish all my property to remain together, or 
on the plantation, until my youngest son, Burrell Smith, ar- 
rives at the age of twenty-one years; then an equal division 
to take place of all my estate, among all my children named 
above. 

“Ttem 4. I wish all the income of my estate, or so much 
thereof as will clothe and board my four youngest children, 
say Jeremiah Smith, Araminta A. Smith, Rebecca Smith, 
Burrell, and also Robin Smith until he graduates, and one 
year to study law. Ifthe income is more than will complete 
the item four, then my executors shall put it to any use they 
may think proper to increase the estate.” 

The record shows that Mrs. Ansly, one of the distributees, 
died pending the administration ; and the defendant produced 
proof of the payment to her husband, during her life, of 
more than sufficient to absorb her distributive share of the 
estate. This credit the court allowed, to the extent of said 
share. 

The record does not show when administration was taken 
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upon the estate of said Smith; but the will seems ‘o have 
been probated as early as 1834. The first connection, how- 
ever, of the defendant with the estate, disclosed by the record, 
is in 1848 and 1844. 


The errrors assigned are : 
1. That the court allowed the defendant credit for the mo- 


neys paid to Ansly in right of his wife, to the extent of her 
distributive portion ; 

2. The refusals of the court to charge the administrator 
with the rent of the lands, as above stated. 








T. Wit.1AMs, for plaintiffs in error: 

1. An advance of money made by an administrator to the 
husband of a legatee, cannot be allowed the administrator on 
final settlement, without proof that such payment was made 
in discharge of the legacy. Watson v. McClanahan, 13 Ala. 
Rep. 57. 

2. It is not denied that an administrator cannot be charged 
with the rent of lands, if the intestate died prior to the act 
of 1839, or that this act is not retrospective; but where a 
man dies testate, and directs that his lands and slaves shall be 
kept together until a certain time, (1845,) and then to be 
divided, the executor has the right, under the will, to the 
possession of the land and slaves; and if he retains them 
after that time, without permission from the Probate Court, 
he will be held responsible. Steele v. Knox, 10 Ala. 614. 

8. Where the rent is received as administrator, he is liable, 
(Bondurant v. Thompson, 15 Ala. 202 ;) especially when the 
land was rented since 1839. Terry v. Ferguson, 8 Porter 
500. 


Warts, JUDGE & JACKSON, contra: 

1. The first assignment of error cannot be noticed, because 
there was no exception in the court below. Gordon v. Mc- 
Leod, 20 Ala. 242, and authorities there cited. 

2. Before the statute of 1839, an administrator had nothing 
to do with the lands of the deceased ; if he rented the land, 
he could not be charged, in the Orphans’ Court, with the 
amount received. Leavens v. Butler, 8 Porter, 880; Terry 
v. Ferguson, ib. 500; Smith v. Smith, 18 Ala. 329. The 
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statute of 1839 only operates prospectively, and can have no 
influence in cases where the decedent died before the passage 
of the act. Phillips v. Gray, 1 Ala. 226. 

3. But, even if the administrator could be charged with 
rents, or for use and occupation, in the Orphans’ Court, it 
must be shown that he pursued the terms of the statute, and 
received the rents in his representative character under the 
statute. Martin v. Williams, 18 Ala. 193; Smith v. Smith, 
18 ib. 829; 8 Porter 380; Coster v. Brack, 19 Ala. 210. 
The administrator here may be accountable to the heirs, for 
the rents of the land, in equity, or in a common law suit; 
but he is not accountable in the Probate Court. 


GIBBONS, J.—The first assignment of error does not 
bring to our notice its subject matter in such a manner that 
we can here regard it. There seems to have been no excep- 
tion taken to the ruling of the court below; and in such 
cases, the rule of this court is, not to revise the decisions of 
the inferior tribunals upon facts, unless the objection is made 
at the time of the decision, and this is made to appear by bill 
of exceptions, or otherwise by the record. Gordon et al. v. 
McLeod, 20 Ala. 242. 

In refusing to charge the defendant with the rent of the 
lands, as shown in the bill of exceptions, we think the court 
erred. We see no reason why he should not be called to ac- 
count for those rents, as well as for any other assets in his 
hands; for assets they undoubtedly were. If he used and 
cultivated the lands, for his own benefit, he was clearly 
chargeable with reasonable rent for them; and for the years 
that he rented them out, the nett proceeds belonged to the 
distributees, as much as any other funds in his hands derived 
from the estate. We presume that the court below based its 
decision upon the idea, that inasmuch as the lands descended 
to the heirs, and the administration having commenced prior 
to the passage of the act of 1839, authorizing administrators 
to rent out the lands of estates, therefore these rents were not 
assets of the estate. It.is true, the act of 1839 cannot have a 
retrospective operation; and in the case of an administration 
of an estate of an intestate commencing before the passage of 
the act, the decision of the court would have been correct. 
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Phillips v. Gray, Adm’r, 1 Ala. 226; Leavens v. Butler, 8 
Porter 380; Terry v. Ferguson, ib. 500; Smith’s Heirs v. 
Smith’s Adm’r, 13 Ala. 329; Bondurant, Adm’r, v. Thomp- 
son’s Distributees, 15 Ala. 202. These decisions go upon the 
ground, that the Orphans’ or Probate Court has no jurisdic- 
tion to render a judgment against the administrator for any 
thing that is not assets in his hands. But the case at bar is 
an administration with the will annexed; and by the terms 
of the will, the executors are required to keep the whole es- 
tate, real and personal, together, until the youngest son 
becomes of age. The executors are directed to disburse the 
income, so far as it may be necessary for the maintenance and 
support of the family, and the overplus, if any, to apply to 
the increase of the estate. A division could not take place 
until 1845, when the youngest son became of age. Although 
the title to the lands under the will vested in the heirs at the 
death of the testator, the possession and enjoyment of them 
was postponed, and given in trust to the executors. It was 
the duty of the administrator to make final settlement and 
divide the estate in 1845, when the youngest son became of 
age; until that time, he was directed to hold the estate; and, 
unquestionably, all that he received up to that time from the 
lands were properly charged to him. This is not denied. 
His default in making final settlement, cannot alter the char- 
acter of his tenure of the estate, so far as his liability is 
concerned, nor prevent the rents received by him from being 
assets in his hands. The court acquires its jurisdiction to 
charge him with the rents, not from the act of 1839, or from 
any other statute authorizing him to rent or take possession 
of the lands, but by the will of the testator, making the lands, 
and the rents and profits thereof, assets in his hands. The 
case of Martin v. Williams, 18 Ala. 193, and the other cases 
cited upon the brief of the defendant’s counsel, are not sup- 
posed to have any application to this case. 

For the errors above noted, the judgment of the court be- 
low is reversed, and the cause remanded. 
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HITT AND WADE vs. RUSH Et AL. 






. When there is a conflict in the testimony of two witnesses which cannot be 
reconciled, regard must be had, in determining which one is mistaken, to the 
capacity of the witnesses, their respective opportunities of knowing the facts 
to which they depose, and the nature of the facts deposed to, as calculated to 
impress themselves with more or less force on the memory. 

2. A bona fide purchaser without notice from the husband, of a slave in his pos- 
session by parol gift from his father-in-law, is not affected by the husband’s 
assent to a deed of gift by which the slave is settled on the wife and her 
children. 














ERROR to the Chancery Court of Greene. 
Heard before the Hon. W. W. Mason. 











The defendants in error filed their bill in the Chancery 
Court of Greene county, against Hitt and Wade, alleging 
that, on the 10th of April, A. D., 1831, John Pearson, their 
maternal grand-father, then a resident of the State of South 
Carolina, executed a deed of gift, which was duly recorded 
in that State, by which he conveyed certain slaves, in the 
bill named, to Thomas H. Wade, as trustee, to the sole and 
separate use of his daughter, Martha Ann Rush, wife of 
James Rush; she to have the sole possession, use and control 
of said slaves during her natural life, and the remainder in 
the said slaves and their increase to go to her children who 
might be living at the time of her death; the said Martha 
having power to defeat the remainder, by disposing of said 
property by will, having obtained her husband’s consent 
thereto in writing. 

The bill avers the death of the said Martha, without having 
disposed of said slaves; that complainants are the persons 
designated in the deed as entitled to the remainder; that 
since the removal of the beneficiaries under the deed, from 

- South Carolina to this State, and before the death of Mrs. 

Rush, one of the slaves mentioned in the deed, named Eve, 

and her increase, which compose the slaves now in contro- 

versy, viz: in 1839, came into the possession of said John . 

M. Hitt, who refuses to deliver them to complainants, but 

claims them as his own; that the grantor, Pearson, is dead; 
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that Wade, the trustee, resides in South Carolina, has acted 
negligently in not protecting complainants’ interest, and in 
permitting said Eve and her children to remain in possession 
of Hitt. 

The bill prays a decree for the slaves and an account of 
their hire; alleges that, in 1844, the complainants filed their 
bill, by said Hitt as their next friend, to remove Wade as 
trustee, and for the appointment of some suitable person in 
this State; that the court required, as a condition of its de- 
cree, that the next friend should give bond in the sum of 
$500, conditioned to abide such decree as should be made 
upon the appearance of Wade, he being a non-resident of 
this State; and avers that Hitt, combining with Wade, refuses 
to give the required bond, so that the decree has not been 
executed. 

The defendant, Hitt, filed his answer, and afterwards a 
supplement thereto, and among many other grounds of de- 
fence, which it is unnecessary to state, inasmuch as they are 
not insisted upon in this court as grounds for reversal, aver- 
red that the negro woman Eve, who is the mother of the 
other slaves sued for, was given by John Pearson to James 
Rush, his son-in-law, anterior to the execution of the deed to 
Wade, the trustee; that said slave was delivered to Rush, 
and the gift perfected, before the alleged deed of gift was 
executed ; and that on the 7th day of January, 1837, the 
defendant, Hitt, purchased said slave, for a full and fair con- 
sideration, of Rush, who held her under the previous gift, 
and not under the deed. 

Whether the slave Eve was given to said James Rush, by 
John Pearson, and delivered before the 10th day of April, 
1831, the date of the conveyance in trust to Wade, is the 
sole question argued before this court. ~ 

The Chancellor decreed in favor of the complainants, or- 
dering the slave Eve and her increase to be delivered up to 
them, and that they recover their hire, &c. 


Buiss & BALDW1N, for plaintiffs in error. 
S. F. HAtE, contra. 


CHILTON, C. J.—The question before us is, whether the 
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slave Eve was given by John Pearson to James Rush, ante- 
rior to the execution of the deed by Pearson to Wade; and 
this depends upon the evidence, to which we will briefly 
allude. We have the testimony of one witness on each side. 
Grace H. O’Neal was examined on the part of the complain- 
ants, and testifies, that, in 1831, her father came from his 
residence in Fairfield District, in South Carolina, to Columbia, 
where she and her sister Martha Ann Rush resided, bringing 
with him the slaves mentioned in the deed to Wade, and 
there executed the deed, to which she is a subscribing wit- 
ness; that Rush was then insolvent, and owned nothing in 
his own name; that his wife was a free dealer, and they were 
engaged in keeping tavern in Columbia, which was carried 
on in the name of the wife; that she was intimate with her 
sister, and often visited her; that Rush was present when the 
deed was made, and the girl, Eve, had not previously been 
in his possession. Rush’s insolvency about that time is also 
proved by other witnesses. 

On the other hand, George C. Pearson, the brother of the 
above named witness, states, that his father, John Pearson, 
actually gave this slave Eve to James Rush, two months 
and ten days before this deed to Wade was executed, and 
sent her by the witness from Fairfield District to Columbia, 
a distance of forty-five miles, with directions to deliver her 
to said Rush, which the witness did; that he was living with 
his father, had been well acquainted with the negroes named 
in the deed, and that on the 10th day of April, 1831, the 
date of said deed, the other slaves embraced in it were in 
Greene county in this State, under charge of an overseer; 
that said Pearson and the witness removed to Greene county 
in April or May, 1831, when the said George took the con- 
troi of said slaves and others, and retained them until he 
made another and different disposition of them than that 
mentioned in the deed. This witness, upon a most elaborate 
‘examipation, gives the history of the family of his father, 
and the various disposals of his property among his children, 
and evinces a very thorough acquaintance with his father’s 
transactions, which he details with much particularity, and 
in such manner that, if incorrect, they could easily have 
been disproved. Yet, his testimony remains uncontradicted 
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in any particular, except so far as it conflicts with that of 
Mrs. O'Neal, his sister. 

The Chancellor was of opinion, that her testimony, coupled 
with the evidence of Rush’s insolvency, should prevail over 
his, and decreed for the complainants. We feel some hesi- 
tation in disturbing a decree predicated, like this, upon a 
conclusion as to the facts, and which, though it be found 
either way, leaves the mind embarrassed by some incertitude 
as to its correctness. But the law has wisely provided cer- 
tain tests, by which we must try the evidence, to ascertain 
its weight, and by which we must be governed in adjudging 
its preponderance. 

The legal presumption being in favor of innocence and 
honesty, the law does not justify the rash conclusion, that, 
because there is a seeming conflict between two witnesses in 
their testimony, one or the other has wilfully perverted the 
truth; but casts upon the court the duty of first endeavoring 
to reconcile the testimony, if this can be done, without re- 
sorting to strained and unnatural inferences in aid of either 
party. 

Assuming, however, as in this case, that the conflict is real, 
and not merely seeming, and that the witnesses are equally 
honest and desirous of speaking the whole truth, then, as 
one or the other of them must have been mistaken, we must 
ascertain with which the mistake lies: To do this, we must 
look to the capacity of the witnesses, their respective oppor- 
tunities of knowing the facts about which they depose, and 
the nature of the facts deposed to, as calculated to impress 
themselves with more or less force upon the memory. If, 
upon applying these tests, we can readily perceive how one 
may be mistaken, and’ that the other, if the testimony be 
untrue, must have committed perjury, the law inclines to the 
more charitable conclusion, that the one is mistaken rather 
than that the other has committed this crime. Guided by 
these rules, and being fully satisfied in this case that both 
Mrs. O’Neal and the witness Pearson were actuated by a sin- 
cere disire to speak the truth, we are pretty clear in the 
conclusion that she was mistaken, in that portion of her testi- 
mony in which she says that the negro Eve was not in the 
possession of James Rush before the 10th day of April, 1831, 
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and that she, with the other slaves mentioned in the deed to 
Wade, were brought to Columbia by her father and then 
delivered to the trustee. She was a married lady, residing in 
Columbia; and although she often visited her sister, Mrs. 
Rush, who resided in the same place, yet the negro Eve may 
have been there and she have known nothing about it, espe- 
cially as her sister was engaged in keeping a public house, 
requiring the employment of a number of servants. But 
the testimony of Mrs. O’Neal, that Eve was not there before 
her father brought her on the 10th April, is of a negative 
character; she may have been there, as we have said, and 
this lady have been totally ignorant of the fact. On the 
other hand, George C. Pearson swears, that he took her there 
more than two months before. His testimony is affirmative, 
and is connected with an act performed by him well calcu- 
lated to impress his memory. This, coupled with the facts 
that he lived with his father, was conversant with his busi- 
ness, removed the same year with him, and only some two 
months thereafter, to this State, goes strongly to show that 
he could not well'be mistaken, either as to the fact of the 
gift and delivery of Eve by his father to James Rush, or the 
time when the gift was so made. 

The testimony of Wade, the trustee, throws but little light 
upon the transaction. He says, he was sent for when the 
deed was executed, and desired to act as trustee under the 
deed; that some negroes were shown by Pearson, but he has 
no recollection what negroes. He thinks that James Rush 
removed to Alabama in 1833-34 or ’35, and that he acted 
as trustee until his removal, when he gave up to the family 
the deed, to take with them; and that the negroes were in 
possession of said Rush, by his (the trustee’s) consent, for at 
least eight years, when they were removed by his consent 
from the State; so that, according to this witness, the negroes 
spoken of must have gone into Rush’s possession in 1827, or 
before that period; but he is doubtless mistaken. 

Upon the whole, we think it may safely be predicated of 
the testimony, that the slave Eve was given by John Pearson 
to James Rush, in February,-1831; that on the 10th of April 
of the same year, the deed to Wade was made, and this wo- 
man was included in it; that she was afterwards sold by 
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Rush, on the 7th day of January, 1837, to Hitt, the plaintiff 
in error, for a valuable consideration, he being a bona fide 
purchaser. Under such circumstances, even had James Rush 
consented to the declaration of trust made by John Pearson, 
in favor of Rush’s wife and children, such consent could not 
operate to defeat the title of a bona fide purchaser for a valu- 
able consideration without notice, as Rush retained the pos- 
session of the slave and sold her as his own property. If 
his consent to Pearson’s deed, or rather his being present 
when it was made, and his failure to object, (which is the 
only evidence of his consent,) could operate as a parol decla- 
ration of his intention to give; yet the evidence fails to show 
a delivery by him, which is required to perfect such gift. 
The fact that he was regarded as insolvent, while it may go 
as a circumstance explanatory of the gift to a trustee for the 
benefit of Mrs. Rush and her children, is not inconsistent 
with the idea of a previous gift to Rush himself. At all 
events, we do not think it should be allowed much weight, 
against the positive testimony of the witness on this subject. 
In view of the whole testimony, we think the complainants, 
on whom the burthen of proof rested, have failed to make 
out their case, and that Rush was the owner of Eve and her 
inerease when he sold to Hitt. 

Our conclusion is, that the decree of the Chancellor should 
be reversed, and the bill must be here dismissed. 

Let the complainants in the court below pay the costs of 
this court and of the Chancery Court. 











SMITH vs. CAUSEY. 


1. The statute which gives double damages for injuries to stock, (Clay’s Digest 
241 § 38,) is highly penal in its character, and must be strictly construed. 

2. To’authorize a recovery under this statute, it must be shown that the defend- 
ant’s fence was insufficient, and that the injury to plaintiff’s stock arose out of 
some act of the defendant’s, done or commanded or directed to be done by 
him. 

3. The mere negligence of a servant, acting in the ordinary business of the de- 
fendant, his master, will not authorize a recovery, although the damage to 
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plaintiff’s stock actually resulted from such negligence, and although an action 
on the case at common law would lie to recover damages for such injuries. 











4. At common law, no recovery could be had against the owner of domestic ani- . 


mals which are not naturally inclined to do mischief, for an injury arising from 
carelessness in keeping them, unless it is averred ‘and proved that he knew 
their vicious propensities, and kept them so carelessly and negligently that in: in 
jury to plaintiff resulted therefrom. : 


ERROR to the Circuit Court of Barbour. 
Tried before the Hon. JoHN GiL~L SHORTER. 


Causey sued Smith before a justice of the peace, to recover 
damages for injuries which his hogs had received from the 
dogs of the defendant. He recovered a judgment against 
him for ten dollars, from which Smith appealed to the Cireuit 
Court. On the trial in that court, as appears bya bill of ex- 
tions in the record, the plaintiff proved that his hogs had 
been bitten and otherwise injured by the dogs of the defend- 
ant and others, in a field cultivated by the defendant and 
others, and that the fence which enclosed said field was not a 
lawful fence. It was not proved that said dogs had been set 
upon the plaintiff’s hogs by the defendant, or by his orders; 
but it was shown that the defendant was not present or with- 
in hearing at the time. It was also proved, that a son of the 
defendant, who aided him in cultivating his farm, was present, 
but not that he set said dogs on said hogs, or that he aided in 
any way in producing the injury done. It was also proved, 
that a niece of the defendant came from her father’s house, 
near by, and aided in calling off said dogs from said hogs, and 
preventing them from doing further damage. 

Upon this state of facts, the defendant’s counsel requested 
the court to charge the jury: 

1. That if they believed from the evidence, that the injury 
done to said hogs by said dogs was not caused by the act of 
the defendant, or under his instructions, plaintiff could not 
recover in this action ; 

2. That unless it was proved that the defendant knew that 
said dogs were vicious, and would bite, or that the act was 
done by him, or under his orders, the plaintiff could not re- 
cover. 

Both of these charges the court refused to give; and 
charged . jury, that, “if they believed from the evidence, 
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that:the injury to the plaintiff’s hogs was done by the de- 
fendant’s dogs, in the field of the defendant, and that the 
fence around the field was not a lawful fence, they must find 
for the plaintiff twice the amount of the damage done.” 

To the refusal to charge as asked, and to the charge given, 
the defendant excepted, and here assigns them for error. 








BuLuock, for plaintiff in error. 
BUFORD, contra. 


LIGON, J.—In cases of the one under consideration, in 
which no pleadings are made up in the court below, it is often 
very difficult to ascertain how they were regarded in that 
court, in respect to the nature or form of action, and what 
rules were there applied to them. This case is surrounded 
with perplexities of that kind. Whether it was treated as 
trespass or case, except by the affirmative charge of the court, 
the record furnishes no means of determining. From that, 
however, we suppose it was regarded as an action on the case, 
for the recovery of double damages, under the statute, (Clay’s 
Dig. 241 § 3;) and as such we shall treat it. 

This statute is highly penal in its character, and as such 
must be strictly construed. It provides: “If any person in- 
jured for want of sufficient fence, shall hurt, wound, lame, 
kill or destroy, or shall cause to be hurt, wounded, lamed, 
killed or destroyed, by shooting, hunting with dogs, or other- 
wise, any of the kind or breed of horses, mules, cattle, sheep, 
hogs, &c., he or she so offending, shall satisfy and pay the 
owner of the beast so hurt, wounded, lamed, killed or de- 
stroyed, double damages, with costs, recoverable as aforesaid.” 
By this act, the reeovery was to be had only in a court of 
record; but, we presume, that, under the act of 1846, (Clay's 
Dig. 358 § 8,) when the damages sought to be recovered do 
not exceed twenty dollars, the proceedings may be had before 
a justice of the peace. 

To enable a party to recover under this act, it must be 
shown that the fence of the defendant is insufficient, and that 
the injury to the stock of the plaintiff arose out of some act 
of the defendant, done, or commanded, or directed to be done 
by him. If this be not shown, he cannot be said, im the 
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meaning of the statute, to cause it to be done. The mere 
negligence of a servant, acting in the ordinary business of the 
master, although the damage to the stock of the plaintiff ac- 
tually results from such negligence, wil! not authorize the 
recovery. It may often happen that an action on the case, at 
common law, would well lie, to recover damages for the 
injury so done, when a proceeding under the statute would 
not. Lindsey v. Griffin, at the present term. 

The facts of the present case do not justify a recovery un- 
der the statute, for they do not establish such a connection 
between the defendant and the injury done to the stock of 
the plaintiff, as would justify us in saying, in the sense of the 
statute, that he either did it, or caused it to be done. 

We have already decided under this act, that to entitle a 
party to recover under it, in an action in the Circuit Court, 
he must frame his pleadings in reference to it, (Tankersly v. 
Wedgworth et al., at the present term ;) and it would follow, 
that, in cases which require no written pleadings, the proof 
of the plaintiff must clearly bring him within its provisions, 
or he will not be allowed the benefit of them. 

At common law, where au injury to another arises from 
carelessness in keeping domestic animals, which are not ne- 
cessarily inclined to do mischief, such as dogs, horses, &c., no 
recovery can be had against the owner, for an injury done by 
them, unless it is averred and proved that he knew their 
vicious propensities, and so carelessly and negligently kept 
them, that injury resulted to the plaintiff therefrom. Burke 
v. Dyson, 4 Camp. 198; Smith v. Pelah, 2 Strange 1268; 
Durden v. Barnett & Harris, 7 Ala. Rep. 169. 

We think, therefore, that the charges requested by the de- 
fendant in the court below, and refused by the court, should 
have been given; and that the charge given to the jury is er- 
roneous. 

Let the judgment be reversed, and the cause remanded. 
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HADEN tr At. vs. BROWN er AL. 


i. A bill of exeeptions must, in every case, show upon its face that it was signed 
and sealed, either in term time, or within ten days thereafter, by consent in 
writing ; and whenever these requisites are wanting, it cannot be recognized 
as‘any portion of the record. 

2. But when the bill of exceptions is shown to have been perfected, except as to 
the signing and sealing by the judge, and he fails to act upon it within the 
time prescribed by law, and his failure is not attributable to the party excep- 
ting, the latter may establish his exceptions under the act of 1814, (Clay's 
Digest 307, §5;) and he is not precluded from doing this, when the judge 
subsequently signs the bill and it is stricken from the record. 


Morion by the defendants in error to strike the bill of ex- 
ceptions from the record, because it appeared on its face to 
have been signed by the presiding judge after the adjourn- 
ment of the court. 

The counsel for the plaintiff in error, E. W. Peck, submit- 
ted an affidavit, setting forth that the exceptions were taken 
during the progress of the trial in the court below; that the 
bill was prepared by himself, as counsel for the plaintiff, and 
J. J. Ormond, as counsel for defendant, and was submitted to 
the presiding judge several days before the adjournment of 
court, in order that he might write out in his own language 
the charges given to the jury; that the judge wrote out his 
charges, but neglected to date, sign and seal the bill; that af- 
fiant supposed the bill had been properly signed and sealed, 
and did not notice the failure until some time after the ad- 
journment of the court. The affidavit of the presiding judge 
was also submitted, attached to the record, stating substan- 
tially the same facts. 


Orwonp & Nrcorson, for the motion. 
BE. W. PEcK, contra. 


GOLDTHW AITE, J.—A motion is submitted in this case, 
on the part of the defendants in error, to strike the bill of ex- 
ceptions from the record, upon the ground that it appears, on 
its face, to have been signed by the presiding judge after the 
adjournment of the court at which the trial was had. The 
fact that it was so signed, is conceded by the counsel for the 
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plaintiffs in error; but he has offered affidavits, which, ashe 
insists, show a state of facts which should, in law, exclude the 
present case from the operation of the act-of 1844, (Pamphlet 
Acts 1848-4, p. 5,) upon which the motion is predicated. 

This act has been twice before this court, (Wood v. Brown, 
8 Ala. 563, and’ Kitchen v. Moye et al.,17 Ala. 148,) and has, 
in the cases cited, received a judicial construction, from which, 
so far as the present motion is concerned, we are not disposed 
to depart. The bill of exceptions must, in every case, show 
affirmatively upon its face, either that it was signed.and sealed 
in term time, or that it was done within ten days thereafter 
by consent in writing; and wherever these requisites are want- 
ing, it cannot be recognized as any portion of the record: 
Even if a mistake has been committed, by affixing a wrong 
date, we see no means of rectifying it in this court, unless 
there is some matter of record upon which to predicate the 
amendment. Kitchen vy. Moye et al., supra. As the statute: 
is imperative, upon all cases properly falling within the sphere 
of its influence, and as amendments to the record are cut: off 
under the operation of the rule we have referred to, it follows: 
that the motion made by the defendants in error must’ be 
allowed. 

But, while we are constrained to adopt this course; we 
would not be understood as deciding; that, in every case in 
which the judge has signed a bill of exceptions out of term 
time, a party is thereby deprived of his right to revise the 
action of the court before an appellate tribunal, The act of 
1814 (Clay’s Digest 307, § 5,) in effect provides, that, iff on 
the trial of any cause, either party shall think himself ag- 
grieved by the decision of the court, he may tender his bill 
of exceptions, which, if correct, the judge is bound to sign 
and seal; and in case he shall fail or refuse so to do; the: Su- 
preme Court may receive such evidence of the exceptions as: 
may be satisfactory, and try the cause as if the same had been 
certified, The terms of this act are sufficiently explicit: If 
the counsel tendered a bill of exceptions, stating correctly the 
points reserved, it was the duty of the judge to sign and seal. 
it; and failing so to do, a remedy was provided. If the court 
was adjourned’ by the sudden death of the presiding judge, 
before he had time to examine a bill of exceptions which had 
been tendered, would it be contended, that it was nota failure 
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to sign the bill, within the meaning and contemplation of the 
statute? And so, if he, by inadvertence, neglected to sign 
and deliver one which had been presented to him during the 
term. In either of these cases, we apprehend, there would 
be no question as to the right of the party aggrieved, to pro- 
ceed to establish the exceptions under the act of 1814; and 
although, in the case last put, the judge might have perfected 
the bill by his signature after the adjournment of the court, 
inasmuch as that act could give the instrument no legal validity, 
it would be precisely the same as if he had left it unsigned, 
and the right of the party could not be in any wise affected 
by his unauthorized act. Neither one of the cases to which 
we have referred in the first part of this opinion, as they are 
understood by a majority of the members of this court, is in- 
consistent with the views we have expressed. In the case of 
Wood v. Brown, supra, the exceptions were retained by the 
judge, with the consent of counsel not reduced to writing, 
for examination and revision, until some days after the ad- 
journment of the court. There was no failure or refusal on 
his part; for the parties to the record consented that he should 
‘defer his action until a period when, by operation of law, it 
became unlawful. And in Kitchen v. Moye, the motion to 
amend the bill of exceptions was overruled, under the influ- 
ence of the technical rule to which we have before adverted. 

The precise extent to which the act of 1814 is affected or 

modified by that of 1844, we do not decide; all we mean to 
say is, that where a bill of exceptions is shown to have been 
perfected, with the exception of the signing and sealing by 
the judge, and he fails to act upon it within the time prescri- 
bed by law for his action, and such failure is not attributable 
to the party who has taken the exceptions, he may proceed to 
establish the exceptions under the statute of 1814, and is not 
precluded from doing so, because the judge subsequently signs 
_ the bill, and it is stricken from the record. 

We have felt no hesitation in going outside of the motion, 
in the shape in which it was submitted, as the whole ground 
was covered by the counsel; and also for the purpose of giv- 
‘ing a full expression of our views in relation to the construc- 
tion of the two statutes, and of indicating the course to be 
pursued in certain cases falling within the act of 1814. 

The niotion must, as we have already said, be allowed. 
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PERRINE vs. THE FIREMAN’S INSURANCE COM- 
PANY OF MOBILE. 


1. When a creditor has in his possession money or property of the principal 
debtor’s, which he may rightfully retain and appropriate to the satisfaction of 
his debt, without violating any duty or subjecting himself to an action, and, 
instead of retaining it, he suffers it to pass into the hands of the principal, 
the surety is thereby, to that extent, discharged. 

2. The act of 1841 amending the charter of the Fireman’s Insurance Company 
of Mobile, (Acts of 1840-41, p. 18,) makes it optional with the Company to 
prohibit the transfer of stock by stockholders who are indebted to it; but 
until that option is made, no lien is created upon the stock of a stockholder, 
and consequently no right to retain it for the satisfaction of debts due. 

3/ If the Company does not actually fix its lien upon the stock of a stockholder 
who is its debtor, by refusing to permit its transfer,and no requisition is 
made upon the Company by the surety, to refuse to permit its transfer for 
his protection, the Company may allow the transfer to be made, without 


losing any right against the surety. 


ERRoR to the Circuit Court of Mobile. 
Tried before the Hon. LYMAN GIBBONS. 


This was an action of assuUMPsIT by the Fireman’s Insurance 
Company of Mobile against Perrine, as endorser of a note 
for $180, made by one Jeanarett, dated the 9th of April, 1847, 
payable to the defendant eight months after date, at the Bank 
of Mobile, and endorsed by the defendant to the plaintiffs. 

The plaintiffs proved demand and notice, and rested their 
cause. 

The defendant proved, that, sometime in the year 1839, 
Jeanarett became indebted to plaintiffs for ten shares of the 
stock of the Company, and that he (Perrine) became his secu- 
rity, and as such endorsed his note for the amount; that the 
note was renewed from time to time, until 1847, when the 
note sued on was given, and was the last renewal of said in- 
debtedness. 

The defendant then read in evidence the second section of 
an act of the legislature, passed in 1841, amending the char- 
ter of plaintiffs, which is in these words: 

“Sec. 2. And be it further enaeted, That each and every 
stockholder shall be individually and personally liable at law, 
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as well as in equity, (in addition to the securities given,) for 
the amount of instalments due upon each share of the stock 
of said Company, until the capital stock is paid in full; and 
the Board of Directors of said Company may, at its option, 
retain the dividends, and prohibit the transfer of the stock 
belonging to any stockholder who may be indebted to said 
Company for loans, or otherwise.” 

This amendment the Company accepted, but no by-law or 
resolution was ever passed, declaring that they would retain 
dividends or prohibit the sale of stock by the stockholders in 
debt: to the Company. 

Defendant then proved, that, in the year 1844, the said 
Jeanarett still owned the said ten shares of stock, and they 
stood,in his. name on the plaintiffs’ books, and that he still 
owed'the plaintifis the same debt, for which this suit is brought, 
and for which defendant was surety ; notwithstanding which, 
the plaintiffs permitted the said Jeanarett to sell his stock to 
a third person, which he did, and the stock was assigned and 
transferred on the books of the plaintiffs, to the name and 
account of the purchaser, by the plaintiffs, without the knowl- 
edge or consent of the defendant. 

Upon this evidence, the court charged the jury: 

That the statute made it optional with the plaintiffs to claim 
a lien on the stock; and as they had never exerted that right, 
and had not exercised the option spoken of in the statute, 
making the stock of Jeanarett liable for his debt, that: no 
actual lien attached in favor of the Company while the stock 
belonged to Jeanarett, until the exercise of the right by the 
Company ; and that the defendant, therefore, was not injured 
by their permitting the transfer to be made, and he could 
not set this up as a defence to the action, unless he first 
showed that he had called upon the Company to exercise the 
right, and they refused to do so. 

To this charge the defendant excepted, and here assigns 
the same for error. 
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Joun T. TAyuor, for plaintiffs in error. 
W. Boy ss, contra. 


PHELAN, J:—Where a creditor has the meansiof. satis- 
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faction in his hands, and chooses not to retain it, but suffers 
it to pass into the hands of the principal, the surety to that 
extent will be discharged. This is a well established princi- 
ple. But will this principle apply to the case of the plaintiff 
in error? 

What are we to understand by the terms “means of satis- 
faction in his hands?” It does not signify that whenever a 
creditor happens to come into actual possession, or be in ac- 
tual possession of money or property of his principal debtor, 
whose debt is past due, he must seize and retain it; and that, 
if he does not do so, he will lose his remedy against a surety. 
If this were so, a bank which received the money of the 
principal on deposit, would be bound to refuse to pay it over 
on demand, or otherwise release the surety; or a creditor, 
who borrowed the horse of his principal debtor to ridea 
few miles, would not be allowed to surrender him back, 
without incurring the same consequence. ‘ Means of satis- 
faction in his hands,” then, signifies, property or money of 
the principal debtor in his lawful possession, which he may 
rightfully retain and appropriate to the satisfaction of his 
debt, without violating any duty or subjecting himself to an 
action; in other words, there must be a lien in his favor on 
the property in his hands, conferred either by law or the 
owner, which is defined to be a.right of retainer. 

What were the facts in regard to the stock of Jeanarett, at 
the time he transferred it, and when he owed the Company 
the debt for which plaintiff in error was surety? Did the 
Insurance Company then have any lien upon his stock for the 
debt he then owed? The statute makes it optional with the 
Company, “to retain dividends, and prohibit transfers of 
stock,” by those stockholders who may be indebted. Until 
that option is made, no lien is created. To say that the words 
of the statute create a lien of themselves, would be to de- 
stroy the right of option, which is expressly given. Until 
such option is exerted, no lien is created upon the stock of 
a stockholder, and consequently no right to retain the same 
for the satisfaction of debts due. By allowing the stock to 
be transferred, without making choice to retain it for the 
satisfaction of debts due, the Company did no more than 
exert a lawful, privilege; and if so, they could not thereby 
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forfeit any right they had to look to the surety. That it 
would be the right of a surety, in such a case, to call upon 
the Company to retain the dividends, or prohibit the transfer 
of the stock of a stockholder for his protection, seems con- 
sistent with principle; and if the Company should refuse or 
neglect to do so when called upon, they would lose their 
remedy against him; just as a creditor may be required by a 
surety to sue the principal, and if he neglects to do so, and 
the principal becomes insolvent, the surety is discharged. 
But if the Company did not actually fix its lien on the stock, 
by refusing to permit it to be transferred, because the owner 
was its debtor; or, if no requisition was made upon the Com- 
pany by the surety to refuse for his protection to permit his 
principal to transfer, the Company might lawfully allow the 
transfer to be made, without losing any right to go upon the 
surety. 

The charge of the court is altogether consistent with these 
views, and the judgment below is therefore affirmed. 








NIOLIN vs. HAMNER. 


1, A sheriff may, by leave of the court, amend his return on an execution, pend- 
ing a motion against him for failing to pay over the money collected on it. 

2. A levy and sale of property under execution is a satisfaction of it pro tanto, 
if the property is subject to the execution ; but if it is not in fact subject, the 
party having the better legal right may appear before the court, and claim 
the money, which is then no satisfaction of the execution, nor even a credit to 
be applied to it. 


Error to the Circuit Court of Wilcox. 
Tried before the Hon. EZEKIEL PICKENS. 


This was a proceeding by way of rule or motion in the 
court below, against the defendant in error as sheriff of Wil- 
cox county, for failing to pay over money alleged to have been 
collected by him on an execution in his hands in favor of the 
plaintiff in error against one Williams. The defendant acknow- 
ledged’ service of the notice of said motion, and appeared in 
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court, and moved for leave to amend his return on said execu- 

tion; thecourt granted him leave, and he accordingly amended 

his return on the execution above named, as well as on one 

other also in his hands at the same time against said Wil- 

liams. 

The record shows, that the plaintiff’s motion was then sub- 
mitted to the jury on issue joined, and a verdict was returned 
for the defendant. A judgment was thereupon rendered 
against the plaintiff for costs of the proceeding. 

On the trial of the said motion, a bill of exceptions was 
taken, by which it appears, that while the executions above 
named were in the defendant’s hands, he levied on fifteen 
bales of cotton, as the property of the said Williams, and 
sold the same for $420. The plaintiff’s execution was for the 
sum of $398,33,, with interest from the 5th of October, 1851, 
with $8,2,5, costs. This execution came to the defendant's 
hands on the 27th of October, 1851, and was returned by him 
with the following endorsement, viz: ‘This ji. fa. is entitled 
to a credit of $166,°, from the proceeds of fifteen bales of 
cotton, from a balance left in my hands after paying two other 
ji. fas. in my hands, Dec. 13th, 1851; also all costs up to this 
date, Dec. 18th, 1851.” 

(Signed) “Gro. M. HAMNER, Sh’ff.” 

One other execution, in the case of The State v. Walker 
Williams et al., was in the sheriff’s hands at the time of the 
sale of the cotton, which was for the sum of $20 fine, with 
$55, costs. This execution was issued and received by 
the sheriff the 4th day of November, 1851, on which was 
found the following return, viz: ‘Satisfied this fi. fa. from 
the proceeds of the sale of fifteen bales of cotton, levied on 
under another /i. fa., Dec. 13th, 1851. 

“Gro. M. Hamner, Sh’ff.” 

The plaintiff claimed that the whole of the proceeds of the 
cotton belonged to his execution, and a motion to have the 
proceeds thus applied was incorporated in his motion against 
the defendant. The sheriff asked and obtained leave of the 
court, on ashowing made by him for that purpose, to amend 
his returns on the foregoing executions, so as to make them 
read that there was no property of defendant, Williams, found 

in his county, out of which to make the money which they 
called for. ' 
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The sheriff showed to the court, as predicate for the 
leave which he obtained to amend his return, that when he 
levied on and sold said cotton; he believed it to belong tosaid 
Williams, it being marked’ in his name; that after said cotton 
was sold, and the money in his hands, the said Williams, in 
his character of trustee for his children, notified him that the 
cotton was not his in fact, but belonged to him as said trustee 
for said children; and he claimed the proceeds as such trus- 
tee, and forbid his paying the proceeds to any other person; 
that he investigated the facts on which the claim was based, 
and found’ it to be, as he believed, a valid and legal claim, 
and to this effect was he advised by his counsel. 

The court, on this showing, granted the leave to amend the 
returns as aforesaid, and decided that the plaintiff could not 
succeed on his motion on the facts then before the jury. 

To the ruling of the court in permitting the defendant to 
amend his return as aforesaid, and also on the plaintiff’s mo- 
tion on the facts in evidence, the plaintiff excepted, and here 
assigns the same for error. 





Gro. W. GAYLE, for plaintiff in error: 

1. A levy may be made on property exempt from execu- 
tion, unless'defendant asserts his privilege. 10 Ala. 370. 

2. As to money collected‘and not — over, see 9 Ala. 484; 
13-ib. 360; ib. 526. 

3. The defendant in execution is aiarharpea by the levy, 
sale and return of satisfaction. 18 Ala. 672; 14 ib. 49; ib. 
541; 9 Johns. R, 96. 

4, It cannot be said that the return is a mistake. 6 Ala. 
Rep. 248. | 

5. As to sheriff's amending his returns, see 7 Ala. 880; 
but it will not relieve him from liability. 6 Ala. 248; 16 ib. 
248; 4 Ark, 184. 

6. See Clay’s Digest, 217 § 81; ib. 218°§ 83. 

7. See 8 vol. U. S. Digest, 486 § 198; ib. 487 § 238. 

8. The judgment is against Niolin for costs, and this is 
clearly error. 16 Ala. 614. 


Warts, JUDGE & JACKSON, contra : 
1. The pendency of a suit or motion against a sheriff does 
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not deprive the court of the power to permit him to amend 
his return, by which he is sought to be charged; and the 
amended return operates as if made in the first instance. 10 
Ala. 678; 16 ib. 605; 7 ib. 830; 4 ib. 584. 

2. This power was rightfully exercised in this case; but if 
it was not, it is a discretionary power, the exercise of which 
is not revisable on error. If the court should refuse to exer- 
cise it in a proper case, mandamus would lie to compel its 
exercise. If an amendment were improperly allowed, the 
sheriff would be liable on the false return. In this case, if 
the property was really liable to the execution, the sheriff 
would be liable for not having made the money, notwithstand- 
ing his amended return. 








GIBBONS, J.—The cases of Hodges et al. v. Laird, 10 
Ala. 678, and Governor, &c., v. Bancroft et al., 16 Ala. 605, 
are entirely decisive of the question as to the power of the 
court to permit the sheriff to amend his return; and such 
amended return, when made, relates back to the date of the 
original return, and isin all respects substituted for it. After 
the return of the sheriff in the present case was amended, 
then the plaintiff had no evidence from it upon which to base 
his motion. He was proceeding upon a rule against the sheriff 
for not paying over money collected on an execution, when 
the return of the sheriff, after it was amended, showed that 
no money whatever had been collected. 

But it is insisted, that the facts of the case did not author- 
ize the court to grant leave to the sheriff to amend his return; 
that although the return was amended, still, the rights of the 
parties were not changed thereby, inasmuch as there had been 
a sale of the property levied on, without any claim put in, or 
motion from any one that it was not liable to the execution ; 
and that the sale of the property, under such circumstances, 
was a satisfaction of the execution, to the extent of the nett 
proceeds of the sale. 

It is undoubtedly true, as a general rule, that when pro- 
perty is levied on and sold under an execution, it is a satis- 
faction of the execution, to the extent of the proceeds of the 
sale; but this principle only applies where the property so 
levied on and sold is subject to the execution. The rule 

















would doubtless be the same, if the property levied on and 
sold was not, in strict law, subject to levy and sale, if the real 
owner did not appear before the proceeds were appropriated 
and paid over. But when money is realized from a levy and 
sale of property, not in fact subject to the particular execu- 
tion under which it is sold, the party having the better legal 
right can, at any time before the money is paid over, appear 
before the court and claim the money ; and in that case, it is 
no satisfaction of the execution under which it was sold, or 
even a credit to be applied to it. This often happens, as be- 
tween creditors of thesame debtor. Although property may 
be sold under a junior judgment or execution, a creditor hav- 
ing an older lien may come in and take the money. Camp- 
bell, use, &c., v. Spence, 4 Ala. 543. We see no reason why 
the same principle would not apply, where the sheriff had 
sold property in which the defendant in execution had no 
interest whatever. If the real owner chooses to waive the 
tort of the sheriff, and claim the money in his hands, if his 
claim is founded in right, the sheriff, in our opinion, may 
submit to his demands, pay him the money, and thereby avoid 
the liability that he had incurred by the sale of the proper- 
ty. This line of conduct the sheriff could adopt only on 
his own responsibility. If the property was in fact subject 
to levy and sale under the execution, the plaintiff has his 
remedy by proceeding against him for a false return. But the 
mere fact that the property has been sold by the sheriff, does 
not, in our opinion, necessarily operate a satisfaction of the 
execution under which it was sold, to the extent of the pro- 
ceeds of the sale; nor does it place the funds necessarily be- 
yond the control of the sheriff, so that he cannot give them 
to the rightful owner. 

There is no error in the record, and the judgment of the 
court below is affirmed. 
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CAVE vs. WEBB et AL. 


1. When the bill contains no equity, it is good ground for dissolving an injunction, 
even in vacation, if an answer has been filed. 

2. In revising the action of the primary courts, the Appellate Court reverses, af- 
firms or modifies their judgments and decrees, without regard to the reasons 
upon which they are predicated; and if the primary court has arrived at a 
correct result, although the reasons assigned for it may be insufficient, the 
constant practice is to affirm. 

3. The law of set-off is the same in equity as at law, unless there are some pecu. 
liar circumstances, or natural equity, growing out of the mutual transactions 
or condition of the parties, which would require the interposition of a court 
of equity, and which a court of law could not regard. 


APPEAL from the Chancery Court of DeKalb. 
Heard before the Hon. Davin G. Ligon. 


This bill was filed by the plaintiff in error against George 
W. Webb, Clement G. Lanier, Dent Lamar and others, to 
obtain an injunction against a judgment at law. An injunc- 
_ tion was awarded on the filing of the bill; and after the 
answers came in, the cause was submitted to the Chancellor, 
on motion to dismiss the bill for want of equity, or, if this 
motion was overruled, to dissolve the injunction on the bill 
and answers. The Chancellor held, that the bil! contained 
equity, but dissolved the injunction; and the complainant 
appealed from the order dissolving the injunction. 

The allegations of the bill are, that Lanier obtained a judg- 
ment in the Circuit Court of Autauga, against the complain- 
ant and one William H. Bryant, for $300 2°, besides costs, 
on the 18th of August, 1842; that before the rendition of 
this judgment, Lanier owed one James Hester about $600, 
and Hester owed complainant, and complainant and said 
Bryant, about $550; that before the rendition of said judg- 
ment, complainant transferred to Lanier his said debts on 
Hester, and Lanier promised, in consideration of $100 out of 
the amount collected, to collect and secure the debts on Hes- 
ter, and pay over the proceeds to complainant; that Hester 
was at that time considered good, and, with ordinary dili- 
gence, the money might have been collected out of him; that 
Lanier fraudulently made a bargain with Hester, for the com- 
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promise of his own indebtedness to the latter at $300, in 
consideration of his indulgence to Hester on the debts trans- 
ferred by complainant; that Hester soon became insolvent, 
and left the State; that said debts due from Hester to com- 
plainant, and to complainant and Bryant, are still unpaid, and 
belong exclusively to complainant; that complainant resided 
for many years in Autauga county, and never heard of said 
judgment, until, on the 18th of May, 1848, an execution was 
issued thereon, and sent to DeKalb county; that George W. 
Webb pretended to own and control said execution; that 
complainant refused to pay said execution, whereupon one 
Mooney, confederating with Webb, and falsely representing 
that if complainant would give his note for the amount of the 
execution, with Mooney as surety, he would have time to 
prepare his defence against it, and would not be precluded 
from doing so by giving the note; that being induced by 
these representations, complainant gave his note to Webb, 
with Mooney as security, for $463 ,4,, the amount of said 
judgment, interests and costs: that Webb purchased said 
judgment for an inadequate consideration, and with full no- 
tice, from one Dent Lamar, without recourse; that Webb has 
obtained judgment on said note, and is attempting to enforce 
the collection of it by execution. 

Lanier’s answer admits complainant’s indebtedness, and the 
rendition of judgment, as alleged; also admits that Hester 
once held his note for about $500; avers that the charges of 
the bill in relation to his transactions with Hester, respecting 
the notes transferred to him by complainant, are untrue; that, 
in 1841,complainant proposed to him to let: him (Lanier) have 
notes on Hester, in favor of complainant, and of complainant 
and Bryant, to set off against his debt to Hester, and also a 
note on one John Hewitt for about $400; that respondent in- 
formed complainant that he had been notified by one Anthony 
Smith, that the note of Hester had been transferred to him; 
that complainant endorsed the notes, dating the endorsement 
prior to the notice of transfer; that the note which Hester 
held on respondent was payable to one Powell, who assigned 
it to Hester; that respondent took Hester’s notes with reluc- 
tance, after complainant had promised to give him $100 of 
the amount collected ; that Smith threatened respondent with 











JANUARY TERM, 1853. —S»-_—585 





Cave v. Webb et al. . 


suit, to avoid which and the perpetration of a fraud by setting 
up the ante-dated endorsements, respondent paid Smith, and 
gave the notes back to complainant within a month after 
their reception; thateither complainant or Bryant (respondent 
speaks from information,) brought suit on these notes in the 
Circuit Court of Autauga, and obtained judgment; that when 
he returned said notes, respondent accounted with complain- 
ant, by giving him credit on another debt, and paid over the 
balance in cash; that all allegations in the bill contrary to the 
statements of the answer are untrue; that complainant was 
insolvent when he left Autauga, and had been so for several 
years, and this was the reason why no execution on the judg- 
ment had been issued against him. 


L, E. Parsons and JoHN WHITE, for plaintiff in error: 

The question whether the bill contains equity, is not before 
the court. The only question which the court can now re- 
vise, arises on the sufficiency of the answer. It is insisted, 
that the answer of Lanier does not deny all the allegations of 
the bill, which constitute the case presented by it. The 
equity of the bill consists in these two facts: That Lanier had 
received from complainant certain demands on Hester, which 
he had collected, or ought to have collected; and that when 
the execution was sent up to DeKalb, Webb and Mooney got 
the new note from complainant, upon a promise that his 
rights growing out of this equity should not be interfered 
with. The answer of Lanier denies only one of these facts, 
and says he has no knowledge of the other ; it is, therefore, 
insufficient to dissolve the injunction. Moore v. Barclay & 
Spence, 16 Ala. 165. 


A. J. WALKER, contra ; 

1, All the material facts of the bill are denied by Lanier, 
who alone, from the nature of the transactions, could have a 
knowledge of them. Dunlap v. Clements, 7 Ala. 589; Long 
v. Brown, 4 ib. 622. 

2. The bill does not make out a case in which the com- 
plainant is entitled to relief in chancery, because it does not 
aver the insolvency of Lanier. It does notallege, that Lanier 
took the _ on Hester as a payment of Lanier’s debt against 
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Cave, or as s collateral: security, 0 or that he made: any agreement 
to appropriate the money, when collected, to the payment of 
complainant's debt to Lanier. Chancery cannot allow a set- 
off, when there are unconnected debts, no mutual credit, and 
no averment of insolvency. 2 Story’s Equity 89 § 1484; 
Tuscumbia R. R. Co. v. Rhodes, 8 Ala. 206; French v. Gar. 
ner, 7 Porter 549. 

8. The claim attempted to be set off here, is a mere right 
to recover unliquidated damages; and chancery has no more 
power to allow such a set off, than a court of law has. Dun- 
ean v. Lyon, 3 Johns. Ch. Rep. 351. 


CHILTON, C. J.—We have uniformly held, that if a bill 
contained no equity, it was good ground for dissolving an in- 
junction, and this even in vacation, if an answer was filed. 
Nelson et al. v. Dunn et al., 15 Ala. Rep. 512. So, also, 
it is the settled rule, that when this court is called upon 
to revise the action of the primary court, it reverses, af- 
firms, or modifies the judgment or decree of such primary 
court, without regard to the reasons upon which such judg- 
ment or decree may be predicated, except so far as such 
reasons may serve to aid us in forming just views respecting 
the correctness of the conclusion attained; and if the court 
has arrived at a correct result, although the reasons assigned 
for it may be deemed insufficient, the constant practice is to 
affirm ; for having arrived at the true point of destination, it 
were useless to go back, and travel the ground over, because 
the court failed to reach it by the direct road. So, in this 
ease, although the court might improperly have dissolved the 
injunction, so far as its action was predicated upon the answer 
of Lanier; yet, if the bill be wanting in equity, there isa 
sufficient ground to, sustain the dissolution, as it shows that 
the injunction should never have been granted, and conse- 
quently should not be reinstated. 

Turning to the merits of the case upon the equity of the 
bill, it is very clear that it contains no equity. The effort is 
to establish a set-off, which, if it exists at all, existed before 
the rendition of the judgment, and might, if valid, have been 
pleaded at law. No ground is shown why the complainant 
may not resort to his action at law, to recover upon the con- 
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tract which he made with Lanier, in respect to the collection 
of the notes placed in his hands on Hester. It is not pre- 
tended that they were received in payment, or as collateral 
security, or that the proceeds, when received, were, by the 
agreement between complainant and Lanier, to be applied to 
the payment of the account due complainants. On the con- 
trary, the bill expressly avers, that Lanier agreed to collect 
and secure the demands out of Hester, in consideration of 
$100 to be paid out of the collections, and to pay the same 
to the complainant. It then charges Lanier with making a 
fraudulent use of the claims, by giving day of payment, as a 
means of extinguishing an indebtedness of his own to Hester 
at a discount, and failing to use due diligence in their collec- 
tion, whereby said claims of complainant’s remain uncollected ; 
and that, in the mean time, Hester has become insolvent. 
There is no averment that Lanier is insolvent, or that Webb is 
insolvent; so that, for any breach of contract in regard to the 
collection of the notes on Hester, the complainant may bring 
his action, and recover damages. But these damages can no 
more be set off in equity, than at law; forthe rule is the same 
in both courts, unless there be some peculiar circumstance, or 
natural equity, growing out of the mutual transactions or con- 
dition of the parties, which would require the interposition of 
a court of equity, and which a court of law could not regard. 
McKinley v. Winston, 19 Ala. Rep. 301; 2 Story’s Eq. Jur. 
§ 1484, et seg. ; Donalson’s Ex’r v. Pope & Posey, 13 Ala. Rep. 
752; Tuscumbia R. R. Co. v. Rhodes, 8 ib. 206; French v. 
Garner, 7 Por. Rep. 549. In the case before us, no equitable 
circumstance is alleged, going beyond the statute of set off, 
and which could give the court of equity jurisdiction inde- 
pendently of the statute; and inasmuch as the set off is not 
warranted by the statute, it follows that the bill contains no 
equity ; consequently, the complainant has no right to com- 
plain of the dissolution of an injunction, when the court 
should have gone farther, and dismissed his bill. 
Let the decree be affirmed, with costs. 
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CHAPMAN, Governor, &c. vs. SPENCE Er At. 


1. A writ in the name of “Reuben Chapman, Governor, éc.,” is his individual 
suit, and will not support a declaration in the name of “Reuben Chapman, 
Governor of the State of Alabama.” 

2- When there is a total departure from the writ, it is not necessary to plead it 
in abatement, but the declaration may be stricken from the files on motion. 

3. When suit is brought for the use of a third person, he cannot use the name of 
one nominal plaintiff in the writ, and another in the declaration ; the nominal 
plaintiff being an indispensable party, the variance is fatal. 


Error to the Circuit Court of Talladega. 
Tried before the Hon. RoBpERT DOUGHERTY. 


Dest on asheriff ’s bond, against him and his sureties. 
The writ is in the name of “ Reuben Chapman, Governor, &c., 
who sues for the use of the Branch of the Bank of the State 
of Alabama at Decatur ;” and the declaration is in the name 
of “Reuben Chapman, Governor of the State of Alabama, 
and successor in office of Benjamin Fitzpatrick, who sues for 
the use of the Branch of the Bank of the State of Alabama 
at Decatur.” 

The defendants below moved to strike the declaration from 
the files, because there was no writ in the case which would 
support it, and because it was a gross departure from the writ 
on file. The motion was allowed, and the declaration order- 
ed to be stricken from the files; whereupon the plaintiff took 
@ non-suit, with leave to move to set it aside in this court. | 


L. E, Parsons and JoHN WuiTrE, for plaintiff in error: 

1. It is impossible, we think, to hold that the writ in this 
case will not authorize the declaration which was struck from 
the files. The writ was issued April 18, 1848; and the court 
will judicially take notice that Reuben Chapman was gover- 
nor at the date of the writ. The endorsement of the cause of 
action is thus stated; ‘The within action is founded on the 
official bond of said Spence, as sheriff of Talladega county,” 
&c., ‘payable to Benjamin Fitzpatrick, Governor, and his 
successors in office.” This was not a variance. Caldwell v. 
Branch Bank at Mobile, 11 Ala. 551. The statute requires 
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the sheriff’s bond to be made payable “to the governor for 
the time being, and his successors in office ;” it does not add 
the words, ‘of the State of Alabama.” The case of Bagby 
v. Baker, 18 Ala., does not apply to this at all. 

2. If there is any variance at all, it is so slight that the 
court should have permitted an amendment. The statute pro- 
vides, “that the party may amend, by the record, any mistake 
in the christian name or surname of either party.” If the 
writ is a part of the record for the purpose of sustaining a 
motion to strike out the declaration, is it not also for the pur- 
pose of amendment? Clay’s Digest 321, § 50; 11 Mass. 338; 
11 Ala. 549. 

3. If there is anything in the objection, it ought to have 
been pleaded in abatement. If a corporation sue or: is sued 
by a wrong name, to take advantage of the misnomer, it must 
be pleaded in abatement, and not in bar. Angell and Ames 
on Corporations 514; 1 Chitty’s Pleadings 440; Bank of Utica 
v. Smalley, 2 Cowen 778; Medway Manuf. Co. v. Adams, 10 
Mass. 360. A variance between the writ and declaration must 
be pleaded in abatement, 9 Porter 195; 9 Ala. 866; 8 ib. 
154; ib. 741. And the statute is to the same effect. Clay’s 
Digest 335, § 128. The usee is the real party plaintiff; he is 
responsible for the costs, and alone interested in the suit. 


RicE & MorGAN, contra: 


1. The governor of the State of Alabama is a corporation 
sole. Article 4 of the Constitution, § 1; Governor v. Allen 
& McMurdie, 8 Humph. 176; Bagby v. Baker, 18 Ala. 653. 

2. The writ cannot be considered as brought in the name 
of the governor of the State of Alabama; it is the individual 
suit of Reuben Chapman. The words, ‘Governor, &c.,” used 
in the writ, are mere surplusage, or a descriptio persone, 18 
Ala. 653; 6 ib. 887; 4 Rand. 859. When the suit is by the 
governor as an officer, or as a corporation sole, the name of 
the individual is surplusage, and may be stricken out. Bagby 
v. Chandler, 8 Ala. 230. Strike out “Reuben Chapman” 
in this case, and the writ is a nullity. 20 Ala. 576. 

8. A corporation, whether aggregate or sole, can only sue 
in the name given it by law. 4 Rand. 359; 2 Bacon’s Abr. 
440, 444. 
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4, A writ in favor of an individual will not sustain a de- 
claration in favor of an officer or corporation. Such declar- 
ation is a nullity, and may be so treated. 1 Ala. 74; 4 ib. 
120; 11 ib. 618; 18 ib. 395; 1 ib. 525; 2 Dev. Law R. 156. 

5. The writ shows who are the parties to the suit, and these 
parties cannot be changed. A writ by one man will not 
authorize a declaration by another. All the pleadings must 
be in the name of the parties shown by the writ. A stranger 
cannot be permitted to intervene. 16 Ala. 813. 

6. A writ or process is necessary to give the court jurisdic- 
tion ; and it only confers jurisdiction ever the defendant, as to 
the plaintiff in the writ. The court cannot compel the de- 
fendant to plead or demur to a declaration by another plain- 
tiff, 2 Dev. Law R. 156. 

7. The objection was beyond the power of amendment; the 
declaration introduced an entirely new and different plaintiff. 
1 Ala. 525; 18 ib. 395; ib. 658; 2 Dev. Law R. 161. 

8. The objection was properly taken by motion to strike 
the declaration from the files. The plaintiff never filed any 
declaration at all, and how could the defendant plead in abate- 
ment? This is not the case of a variance between the writ 
and declaration ; but it is the bringing in of a new party plain- 
tiff, when there has been no abatement by death or otherwise. 
8 Ala. 154; 16 ib. 813; 3 Stew.322. The rule which requires 
a variance between the writ and declaration to be pleaded in 
abatement, applies to only three classes of cases: 1. Where 
the identity of the parties is admitted, but there is a mistake 
in the name; 2. Where the form of the action is changed ; 
8. Where the plea gives the plaintiff a better writ. 18 Ala. 
895. 

9. The motion to strike the declaration from the files was 
addressed to the discretion of the court, and cannot be revised 
onerror. 9 Ala. 866; 4 ib. 118; 9 Porter 232. The case 
last cited also shows, that the endorsement of the cause of 
action is no part of the writ. 


LIGON, J.—That the governor of this State is a corpora- 
tion sole, which can never die, but exists by constant succes- 
sion of some individual to the office, is a proposition which at 
this day will scarcely be doubted. The Governor v. Allen 
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& McMurdie, 8 Humph. 176; Polk v. Plummer et al., 2 
Humph. 506. But this is to be understood of the officer, and 
not of the person; so that when a bond, required by law to 
be made payable to the governor of the State, and his succes- 
sors in office, is made payable to a particular individual by 
the style of governor, the bond must be regarded as payable 
to the officer, and not to the person; and asuit brought upon 
it by the governor, in his name and style as such, for the use 
of the party injured by the breach of it, will be sufficient. 
For this reason, also, a suit brought on such bond in the name 
of the individual who fills the office at the time the bond was 
made or the suit instituted, without employing his corporate 
style and name in connection with it, would be the suit of the 
person, and not of the officer, and consequently would be 
bad. Bagby, use &. v. Baker, 18 Ala. 658; Bagby v. 
Chandler & Chandler, 8 Ala. 230. 

If, then, a writ be issued in the name of the person who 
holds the office of governor for the time being when it is 
commenced, and at the same time describing him by his offi- 
cial or corporate name, the name of the individual may be 
regarded as surplusage, and if stricken out would not invali- 
date the process. Bagby v. Chandler, supra. 

But, if the individual name is used, and the constitutional 
and legal style of the officer be so imperfectly set out that it 
cannot be looked upon as the suit of the officer, the proceed- 
ings must be regarded as that of the individual. For when 
it is necessary to retain the name of the individual, in order to 
validate the writ, it will be treated as hissuit. Bagby, use &e. 
v. Baker, supra. 

By our constitution, the corporate style and designation of 
the governor is, ‘The Governor of the State of Alabama.” 
Constitution of Ala. Art. 4, Sec. 1. By him, in this style, 
all suits must be brought which he is authorized to institute, 
whether for the benefit of the State, or for individuals; and 
to him, by this style, all bonds, recognizances, &c., must be 
made payable, in order to render them good as statutory 
obligations. 

A material departure from it in the writ, would render that 
process bad, and subject it to be quashed on the proper plea; 
and an imperfect description of it in a bond or recognizance, 
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would prevent the penalty from being enforced under astatu- 
tory remedy, if that remedy differed from the one given by 
the common law on instruments of the same class. 

In order to ascertain whether the writ in this case issued 
at the suit of the governor of the State of Alabama in his 
official capacity, or whether it is to be regarded as the suit of 
Reuben Chapman as an individual, it must be tested by the 
rules above laid down. 

Can the name of Reuben Chapman be stricken from this 
writ, without invalidating it as a process of the court. To 
render a process good, it is necessary, among other things, 
that it be certain as to the person suing it out. If it be so 
uncertain in this respect, that it cannot be ascertained from | 
the writ itself, who is the plaintiff in the action, it is invalid 
as a process, and the defendant is not bound to answer to it. 
Strike, then, the name of Reuben Chapman from this writ, 
and it will run in the name of “ Governor, &c.,” a designation 
entirely too uncertain for us to say whois meant by it. But 
strike this uncertain description from it, and it is a good writ, 
in which Reuben Chapman is the plaintiff, for the use of the 
Branch of the Bank of the State.of Alabama at Decatur. 

The writ being in the name of Reubev Chapman, in his indi- 
vidual capacity, will not support a declaration in the name of 
“the Governor of the State of Alabama.” The departure is 
total, and there was no necessity to pleaditin abatement. A 
motion to strike the declaration from the files was proper, and 
there was no errorinallowingit. Curry v. Paine, 3 Ala. 154; 
Reid & Co. v. McLeod, 20 Ala. 576. 

The fact that the usee is the same both in the writ and de- 
claration, cannot prevent this result; for his right of recovery 
necessarily depends upon that of the principal plaintiff, as, 
without him, he has no standing in court. He is not-allowed 
to sue in his own name; and although he may use that of the 
payee or obligee in the bond, against the latter’s consent, where 
the whole interest in the demand belongs to the usee, still, as 
there is no assignment, the payee is an indispensable party. 
The usee, therefore, will not be allowed to set up his right 
under one payee or obligee in his writ, and under another, 
and a different one, in the declaration. 

The judgment below must be affirmed, and the non-suit be 
allowed to stand. 
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VAUGHAN AND HATCHER, Apw’rs., vs. HOLMES’ 
AND WEST'S HEIRS. 


. When land is sold by an administrator under an order of the Court of Pro- 
bate, it is bound for the payment of the purchase money until a decree is 
made divesting the legal title; and if the purchaser dies before a decree is 
rendered, the right which his heirs have to demand a legal title on the pay- 
ment of the notes given by the deceased for the purchase money, is equita- 
ble assets of his estate, which neither the Court of Probate nor the Court of 
Chancery can direct to be appropriated to the payment of the notes in prefer- 
ence to the other debts of the estate. 

- In such case, the Court of Probate, under the power conferred on it by 
statute for the sale of lands, may direct the sale of the decedent’s inchoate 


equity. 

3. A bill filed by the two administrators, asking that the land might be resold 
on the same terms and conditions as at the first sale, in order that the pur- 
chase money might meet the payment of the notes executed by the deceased 
purchaser, and alleging that his property, exclusive of the land, was not 
sufficient to pay all his debts, is without equity. 


Error to the Chancery Court of Dallas. 
Heard before the Hon. JAMEs B. CLARK. 


This bill was filed by the administrator of Bethel Llolmes 
and the administrator of William M. West, against the heirs 
of Holmes and the heirs of West. It alleges, that said 
Holmes died seized of certain lands, which were exposed to 
sale by his administrator under an order of the Court of 
Probate; that William M. West was the highest bidder at 
said sale, and executed two notes for the purchase money, 
one payable on the 1st January, 1853, and the other on the 
1st: January, 1854; that said West afterwards died, before 
the administrator had reported said sale to the Court of Pro- 
bate, and had the legal title vested in him; that since the 
death of said West, said administrator has reported said sale — 
to the Court of Probate, stating in his report the death of 
West since the sale; that said report was approved and con- 
firmed by said court, but no decree was made vesting the 
legal title to the land in the heirs of said West; that the 
property of West, exclusive of these lands, is not sufficient 
to pay all his debts, including the notes for tlie purchase of 
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said lands; that it will be necessary for his administrator to 
sell these lands, after the title is vested in West’s heirs, to 
pay the purchase money and other debts of the estate; and 
that it is desirable to have the lands sold on the same terms 
and conditions as at the first sale when West purchased, so 
that the purchase money may meet the payment of the notes 
executed by West. 

Service of the bill was regularly perfected on all the de- 
fendants, and a guardian ad litem appointed for those who 
were minors, who filed the usual answer. All the allegations 
of the bill are fully sustained by proof; and one witness, 
who is conversant with the value of the lands, &c., swears, 
that they would bring more, if sold on a credit so as to meet 
the notes given by West for the purchase money, than if sold 
for cash. 

On the final hearing, the Chancellor dismissed the bill, with 
costs; and this decree is assigned for error. 


Wi.u14m Hunters, for plaintitis in error, contended : 

1. That if the Court of Probate, under its statutory pow- 
ers, could sell the equity which West’s heirs had in the land, 
and if that remedy were as complete as the remedy in equity, 
that statutory remedy would not take away the jurisdiction 
of equity. When the statute made lands assets, liable to the 
debts of the estate, the jurisdiction of equity over assets 
attached, to aid the administrator in applying them to debts. 

2. That a sale of the equity by the Court of Probate would 
not answer the purpose. The purchaser could get no title, 
except in equity; and no one would give a full price fora 
mere equity, which was still liable for the unpaid purchase 
money. There is no dispute about the facts: it is a friendly 
suit, and all the parties interested join in asking relief. 


GOLDTHW AITE, J.—The land is unquestionably bound 
for the purchase money, until a decree is made divesting the 
legal title, (Foster v. Trustees of the Athenzeum, 3 Ala. 302 ;) 
and the only interest which the heirs of West have in the 
land, is the right to demand a legal title upon the payment 
of the notes given by their intestate for the purchase money. 
This right is equitable assets, belonging to the estate of West, 
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and if sold, the proceeds must be appropriated in the same 
manner as other assets belonging to the estate; and neither 
the Probate Court nor the Court of Chancery would have 
the right to direct the appropriation of these assets to the 
payment of the notes for the purchase money given by West, 
in preference to the other demands against his estate. We 
can see very clearly that the sale of an equity of this nature 
by the Probate Court might, upon the case made by the bill, 
greatly prejudice the estate; and if the question was before 
us for the first time, we should be disposed to hold, that 
that court could not, under the authority given it for the sale 
of lands, direct the sale of an inchoate equity like this; but 
the rule has been too firmly settled by the former adjudica- 
tions of this court, to allow us to depart from it. Perkins v. 
Winter, 7 Ala. 855; Duval v. The P. & M. Bank, 10 ib. 
636; Duval v. McLosky, 1 ib. 708; Jennings v. Jenkins, 9 
ib. 285. 

To avoid the injurious results of this rule, application is 
made to the Court of Chancery, to invest the heirs of West 
with the legal title to the lands, with the view of benefitting 
that estate, by thus putting the lands in a condition as to 
title which would hold out stronger inducements to pur- 
chasers. In other words, the court is asked to take the legal 
title from the heirs of Holmes, and vest it in the heirs of West, 
in order to increase the assets of the last estate. The mort- 
gagor cannot come into a court of equity to redeem, without 
the payment of, or the offer to pay, the mortgage debt; and so, 
if the application had been made directly by the heirs of 
West, to invest them with the legal title, in order that they 
might sell the lands, the court would not aid them until the 
purchase money had been paid. Suppose the heirs of Holmes 
divested of the legal title, and the lands sold under the 
decree, at a less sum than the amount for which they were 
already bound, on the notes given on the first sale; the last 
buyer, on the payment of the purchase money, would get 
the title, and for the difference in amount between the two 
sales, the only security would be the notes of West. It is 
no answer to say this will not happen. The operation of the 
decree would be, to deprive those interested in the estate of 
Holmes of a separate and distinct security for the purchase 











596 ALABAMA. 


Coleman v. Hair. 








money. They have aright to all the securities which the 
law allows them, and the Court of Chancery cannot impair 
this right for the benefit of third persons. The fact that the 
administrator of Holmes joins in the application, can make 
no difference, as he does not represent the interest of the heir 
in the real estate, except so far as he is authorized to do so 
by the statute. Any other person might as well make the 
application as he. There would be no difficulty, if the heir 
was of full age, and consented; but she is a minor, and can- 
not consent to an act which would not result to her benefit ; 
and the court, acting as the guardian of her interests, would not 
become the instrument to deprive her of her rights, and, if 
injured, turn her over to the personal representative for re- 
dress. The bill shows that the heir of Holmes is the widow 
of West; but that cannot change the case, as it also appears 
that the latter left a child, who is made a party, and Mrs. 
West, as the only heir of her father’s estate, may have a 
greater interest in preserving the lien, than in discharging it 
as one of the parties interested in the estate of her husband. 
The case may be a hard one upon the estate of West; but 
upon the case made, equity could not give relief. 

The decree of the Chancellor must be affirmed, with the 
costs of this court, against the plaintiffs in error. 


COLEMAN vs. HAIR. 


1. When land is sold by the sheriff under execution, as the property of the de- 
fendant therein, which is at the time in the actual possession of another, 
claiming bona fide to hold it in his own right, whether by color of paper title 
or otherwise, the purchaser acquires only a right of property, connected with 
a right of possession, which can only be enforced by action at law, and can 
neither be sold nor asserted by force. 


Error to the Circuit Court of Sumter. 
Tried before the Hon. TURNER REAVIS. 


TRESPASS TO TRY TITLES, by Coleman against Hair. 
Saxon & Saxon (use of Myer) brought suit by attachment 
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ter, on the 7th day of September, 1849, and afterwards 
recovered judgment. The writ of attachment was levied 
upon the locus in quo, 7th September, 1849. 

Prior to the attachment, to-wit, in August and September, 
1849, Horrisberger & Brother had made certain deeds in trust 
to Hair, as trustee, making provision for the payment of their 
creditors. Under and by virtue of these deeds, Hair, the 
trustee, made public sale, pursuant to the terms of the deeds 
in trust, of the trust property, and among other things the 
lot of land sued for, situate in the town of Livingston. At 
this sale, one Jackson bid off the lot, under these circum- 
stances: Hair, the trustee, told him that the premises of 
Horrisberger & Brother were about to be sold, and to go up 
and buy them; and that if he, Jackson, did not want them, 
that he, Hair, would take them off his hands at his bid. 
There was proof conducing to show that the sale was public, 
and fairly made in all other respects. Ustick, who was the 
auctioneer, testified to this effect. Jackson paid no money 
on his bid, which was twenty dollars, but received a deed for 
the lot from Hair, as trustee, and at the same time made a 
deed back to Hair for the same. The lot was worth about 
two hundred dollars. Jackson considered himself bidding 
for the accommodation of Hair, but felt that he had a perfect 
right to keep the land, if he wished to do so. 

The deeds in trust from Horrisberger & Brother to Hair, 
trustee, contain provisions which, it is not denied, make the 
deeds fraudulent on their face. 

After the recovery of judgment in the attachment suit of 
Saxon & Saxon, (use of Myer,) against Horrisberger & Bro., 
the land in controversy was sold by the sheriff of Sumter 
county, and purchased by Myer, on the 4th February, 1851, 
while Hair, the purchaser from Jackson, who purchased at 
the trust sale as aforesaid, was in possession of the premises, 
and was afterwards sold by Myer to Coleman, the plaintiff 
below, on the 4th July, 1851. 

On this state of facts, the court charged the jury : 

That the deeds in trust from Horrisberger & Brother to 
Hair were fraudulent on their face, and Hair could not, there- 
fore, either directly or indirectly, derive a good title from 
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them; but, notwithstanding, if Hair, at the time of the con- 
veyance by Myer to the plaintiff, was in the actual possession 
of the lots in controversy, under a fair sale, made in pursu- 
ance of the deeds in trust, and in good faith, openly and 
publicly, claimed the title to them, the plaintiff could not 


recover. 
To this charge plaintiff excepted, and requested the court 


to charge: 

That the deeds in trust being fraudulent on their face, if 
they believed the evidence of Jackson and Ustick, as to the 
mode in which the said Hair acquired title, the title of the 
defendant is not such as to prevent a recovery by plaintiff. 

This charge the court refused, and plaintiff excepted. 

The charge given, and the refusal to charge as requested, 
are assigned for error. 


A. A. COLEMAN, for plaintiff in error. 
R. H. Smirg, contra. 


PHELAN, J.—It is not important to consider, in this case, 
whether, admitting that the deeds in trust, under which he 
derives title, are fraudulent on their face, Hair’s possession of 
the land in controversy is adverse in respect to Myer, the 
purchaser at the sheriff’s sale, or such as can ripen by lapse 
of time into a good title against him. 

Whether this be so or not, it is clear, beyond dispute, that 
the possession acquired by Hair under his purchase from 
Jackson, who purchased at the trust sale, if acquired bona 
Jide, is such a possession as cannot be taken away by strong 
hand, without the commission of a trespass; in other words, 
it cannot lawfully be taken away, except by suit. 

The sheriff could lawfully sell under the levy of the at- 
tachment, and the judgment consequent upon it; and the 
purchaser, if there was no one in possession, or only a mere 
trespasser, would acquire the right to go and take possession, 
or, if resisted by a mere trespasser setting up no claim, might 
vindicate that possession by force. 

But if, at the time of the sale by the sheriff, there was any 
one in possession, claiming bona fide to hold in his own right, 
whether by color of paper title or otherwise, the sale of the 
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sheriff could not affect that possession, but would convey a 
right of property only, connected with a right of possession, 
which could only become possession itself by means of an 
action at law. In such a juncture, the law will allow neither 
a sale of this right, nor the assertion of it by strong hand. 
The first would lead to maintenance, and the last to violence 
and breach of the peace. 

For authorities in support of the foregoing rules of law, 
see Dexter v. Nelson, 6 Ala. 68; Abercrombie v. Baldwin, 
15 Ala. 863; Pryor v. Butler, 9 Ala. 409; Herbert v. Han- 
rick, 16 Ala. 581. 

Tried by these rules, the charge of the court below was 
proper, and the charge asked by plaintiff was properly re- 
fused. 

Let the judgment below be affirmed. 


BECTON vs. FERGUSON. 


1. In this State, the presumption arising from color indicating African descent is, 
that the person is a slave; but this presumption, like all others, may be re- 
butted by proof, and the sufficiency of such proof is, in all eases, a question 
for the jury. 

2. The presumption of slavery arising from color may be rebutted otherwise than 
by proof of emancipation. 

3. An assignment of a judgment is not required to be under seal. 


ERROR to the Circuit Court of Dallas. 
Tried before the Hon. NATHAN CooK. 


This was a proceeding by garnishment in the court below, 
instituted by the plaintiff in error against the defendant in 
error, calling upon him to answer, according to the statute in 
such cases made and provided, what he was indebted to one 
Jeter. 

The garnishee appeared in obedience to the summons, and 
answered at length, detailing various transactions with the 
said Jeter, but concluding by a denial of indebtedness. 
Thereupon, the plaintiff filed an affidavit, denying the truth 
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of the answer of the ‘garnishee, and prayed that an issue be 
made up to try the question of indebtedness. This issue was 
accordingly made under the direction of the court, and a trial 
was had. 

In the answer of the garnishee, he states, that the said Jeter 
“is a colored man, and keeps a blacksmith shop, and acts as 
a foreman ; that he is under the impression that he is in fact 
a slave, belonging to a man by the name of Jeter, who per- 
mits him to act as foreman.” The garnishee further stated, 
that the said Jeter had a wife, an old woman named Lydia, 
who lived also as a free woman, and whom he also believed 
to beaslave; thatthe woman Lydia was a midwife, and made 
considerable money by that business; that he made an ar- 
rangement with the said Lydia, that he would permit her to 
redeem a certain house and lot, which he had taken from the 
said Jeter to indemnify himself for liabilities assumed on his 
account, if she could doso; and since such an understanding 
with her, he had received from her upwards of three hundred 
dollars.” This money was received by the garnishee since 
the service of the garnishment. 

On the trial, the plaintiff offered in evidence the answer of 

the garnishee, and also proved that the defendant had paid a 
judgment recovered many years ago against the said Jeter, 
out of moneys received at the time of such payment from old 
Lydia, and that this judgment was one of the claims assumed 
by the defendant at the time that he had a settlement with 
the said Jeter, and took from him the house and lot above 
mentioned. 
_ The defendant offered in evidence the deed of the said Jeter 
and one Norris, conveying to him the house and lot, and also 
the assignment of the said judgment to him when he paid it, 
as above mentioned. This assignment was not under seal, 
and the plaintiff objected to its competency for that reason. 
The objection was overruled, and the plaintiff excepted. 

The plaintiff, for the purpose of raising the presumption 
that the said Jeter was a slave, proved that he was a colored 
man, of copper complexion, and that his wife, Lydia, was also 
a colored woman, of dark complexion. 

The plaintiff, then, in order to rebut the presumption of 
slavery, proved “that the said Jeter had been, for some six- 
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teen or seventeen years, residing in the town of Selma, Dallas 
county, Ala., and during the whole of that time had been 
engaged in the blacksmith business, working and trading as 
a free man, and in all other respects holding himself out to 
the community as a free man; that for that length of time 
the witnesses had never known, or heard, that any person had 
visited Selma, or sent any one to Selma, to claim or demand 
the said Jeter as their property, nor did they know of any 
person’s claiming him as their property. This was all the 
testimony conducing to show that the said Jeter was a slave, 
or a free man of color.” 

Upon this state of facts, the court charged the jury: 

“That there was not sufficient evidence before them to re- 
but the presumption of slavery, arising from the color of the 
said Jeter; and that such presumption could only be rebutted 
by direct evidence of emancipation, by act of the legislature, 
or otherwise ;” to which charge of the court the plaintiff ex- 
cepted, and here assigns the same, with the matters excepted 
to in the bill of exceptions, for error. 


Gro. W. GAYLE, for plaintiff in error. 
LapsLtEY & HUNTER, contra. 


GIBBONS, J.—We do not think the charge of the court 
below can be sustained. It is undoubtedly true, in this State, 
that the presumption arising from the color of a person indi- 
cating African descent is, that he isaslave. But this, like 
all other presumptions, is subject to be rebutted by proof. 
Whether it was sufficiently rebutted or not in the present case, 
was a question for the jury, and the court had no power to 
withdraw it from them. The status of Jeter was one of the 
facts involved in the issue which the jury had to try; and it 
was for them, and not for the court, to say whether he wasa 
slave or a free man. It would have been entirely proper for 
the court to have said to the jury, that the legal presumption 
arising from the color of Jeter was, that he was a slave; but 
further than that he ought not to have gone. The effect of 
the proof offered to rebut the presumption arising from his 
color,‘ was for the jury to decide. 

Again it language of the charge is, that “the presump- 
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tion of slavery arising from his color could only be rebutted 
by direct evidence of emancipation, by act of the legislature, 
or otherwise.” This rule we consider entirely too narrow. 
If we rightly understand it, it only permits the presumption 
arising from color to be rebutted by proof of emancipation. 
The rule, as thus laid down, would not meet the case of a 
person that was born free. Such a person, under the rule, 
would have no means of rebutting the legal presumption 
of slavery. We see nothing in the present record that mili- 
tates against the idea that Jeter was born free. The effect 
of the rule laid down was entirely to exclude from the con- 
sideration of the jury the whole of the plaintiff’s evidence 
tending to rebut the presumption of slavery arising from the 
color of Jeter. This evidence we consider entirely proper on 
the issue, and it should have been left for the jury to give it 
that weight to which they thought it entitled. As above re- 
marked, it was for them to say whether the presumption aris- 
ing from color had been sufficiently rebutted or not, and to 
determine for themselves, on the evidence before them, what 
was the actual status of Jeter. 

There was no error in permitting the assignment of the 
judgment, offered in evidence by the defendant, to be read, 
as such assignments are not required to be under seal. Bra- 
han & Atwood v. Ragland, 3S. 247. 

For the error in the charge of the court, the judgment is 
reversed, and the cause remanded. 


ADAMS vs. GARRETT AND GARRETT. 


1, A complainant cannot set up one contract in his bill, and recover upon proof 
of a different. one. 


ERROR to the Chancery Court of Cherokee. 
Heard before the Hon. Davin G. Ligon. 


L, E. Parsons and JoHN WHITE, for plaintiff in error. 
J. B, MARTIN, contra. 
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CHILTON, C. J.—This was a bill in chancery by Adams, 
who is the plaintiff in error, filed in the Chancery Court of 
Cherokee county, against Wm. H. and Mary Garrett. Com- 
plainant alleges, that on the 1st February, 1841, he applied to 
W. H. Garrett to borrow some money; that said Garrett then 
loaned him the sum of $150, to secure the repayment of 
which, with interest, he delivered to Garrett a negro man 
slave, named Perry, to be controlled by and to serve him 
at the rate of $100 per annum; that on the 25th June, 1841, 
he obtained a further loan from Garrett of $230, which was 
made in notes of the United States Bank, and which, at that 
time, were passing at a discount of about fifty per cent.; that 
he was induced to take said notes upon the false and fraudu- 
lent assurance of Garrett, that the notes were at par and 
equal to gold and silver, and thereupon executed to Garrett 
a bill of sale of said boy, signed by complainant, James, 
Frances J. and Alexander S. Adams, conditioned that if 
either of said parties should pay Garrett, at any time there- 
after, $380, he should return them the said slave, and on his 
failure to do so, he should pay them for him the sum of 
$1200; that in this last arrangement, it was distinctly agreed 
that the negro was to remain in the employment of Garrett, 
who was to allow one hundred dollars per annum hire for him ; 
that learning that the United States Bank notes were greatly 
below par, he demanded of Garrett to take them back, which he 
refused; that he then offered to refund the money and can- 
cel the contract, which was also declined; and despairing of 
doing any thing with Garrett in relation thereto, he used said 
notes at a discount of fifty per cent., obtaining for them all 
that they were worth; that on the 12th June, 1844, believ- 
ing that Garrett was fully paid on a fair settlement, he went 
to him, demanded a settlement and a return of said slave, or 
that Garrett pay him $1,200; but his demand was refused, 
and he was informed by Garrett that on the 24th Nov., 1848, 
- the interest which he claimed in the slave had been assigned 
and transferred to Mrs. Mary Garrett, and that the whole 
sum was due. Complainant made a similar demand of Mrs. 
Garrett, who likewise refused, insisting that the $380, with 
the interest thereon, should first be paid. 

The bill prays an account of the debt and interest, and of 
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the hire of the slave, and proposes, should any thing be due 
to defendants, to pay it, and to redeem the slave. 

The answers of the defendants deny that there was any 
agreement to pay $100 hire per year for the negro Perry, 
but set up an entirely different contract, namely: that said 
William Garrett was to retain the negro boy Perry until the 
$380 was paid him, and for his annual hire was to discount 
the interest and pay to the complainant twenty dollars, which 
would amount to $50,4,°,. They deny the charges as to any 
false or fraudulent representations concerning the United 
States Bank notes; aver that they were current at the time of 
the transaction in Cherokee county at par, and that the com- 
plainant passed them at par, thus obtaining for them a value 
equal to what he alleges they were represented to possess ; 
admit that complainant demanded a settlement, but upon the 
terms and basis stated in his bill ; that they refused to settle, 
and proposed to settle according to the contract stated in their 
answer, which he in turn declined; admit the hire of the 
slave to be worth $70 per year; concede the execution of the 
bill of sale, and the assignment of it to Mary Garrett, who 
now holds it, together with the negro, which she proposes to 
surrender when the $380, less the amount to be annually de- 
ducted by way of hire above the interest, shall be paid. 

After the coming in of the answers, complainant, by leave 
of the court, filed an amendment to his original bill, charging, 
among other things, that he was mistaken in his original bill 
in charging the loan to have been made by William H. Gar- 
rett; that it was in fact made by John H. Garrett, and the 
bill.of sale taken in William’s name to defraud John’s cred- 
itors; that complainant agreed to pay twenty per centum per 
annum upon the said sum so borrowed, which agreement, he 
insists, was usurious, and that defendants should thereby for- 
feit all interest ; and prays that the hire of the slave may be 
ascertained and decreed as a satisfaction of the principal 
debt, &c. 

The defendants repeat the contract set up in their previous 
answer, in response to the amendment, insisting also that the 
money was loaned by William. 

The Chancellor, upon the final hearing on bill, answers, 
exhibits and proof, dismissed the bill. 
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Several witnesses were examined in reference to the value 
of the hire of the slave Perry, who generally agree in assess- 
ing his average annual hire at about $80. 

As to the terms of the contract between the parties there is 
the following proof: Thomas Garrett, a witness for com- 
plainant, states that he was present at an interview between 
the complainant and the defendant, Mary; that complainant 
desired to have a settlement with her, and was answered, that 
she was willing to settle with him according to contract. He 
inquired what was the contract; she replied that complain- 
ant was to give twenty per cent. on the money loaned, and 
she was to give $100 per annum for the hire of the boy; 
thereupon complainant said he was willing to pay lawful in- 
terest, and tendered her one hundred and fifteen dollars, 
stating that according to his (complainant’s) calculation, there 
was only $111 due; that the reason assigned by Adams for 
refusing to pay the twenty per cent. was, that he had taken 
depreciated bills, which J. H. Garrett had refused to take 
back, and he had consequently lost by it. At the same time 
this witness proceeds to state that Mary Garrett told com- 
plainant she owed him for two year’s hire at $20 per year, 
and tendered him forty dollars, stating that she had previ- 
ously paid him $20 for the first year’s hire. The complain- 
ant admitted that he had received $20 from William H. Gar- 
rett, but denied that it was on account of the hire. 

James J. Adams testifies that the contract was as follows: 
W. H. Garrett let complainant have $380, to secure which 
complainant delivered to him the negro man Perry, and exe- 
cuted the bill of sale set out in the pleadings; that Garrett 
was to allow complainant an annual hire of $100 for said 
slave, and was to have $20 per $100 annually as interest on 
the loan; that this contract was made between the witness, 
as agent for complainant, and John H. Garrett, acting as 
agent for William H., but was ratified between the parties. 

The proof is ample to show that Adams used the United 
States Bank bills at par, in paying off an execution against 
him ; and as to the terms of the contract, the defendants proved 
by Lewis H. Covington, that he was present at the interview 
deposed to by Thomas Garrett, and that the amount tendered 
by complainant was $111; that complainant asked William 
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H. what the contract was, who replied, that he, William, was 
to have the negro for the interest on the $380, and $20 to be 
annually paid by the defendant to him; complainant replied, 
that such was the contract, but insisted he should not be 
bound by it, in as much as said William H. Garrett had not 
paid him as much money as he had promised.. This witness 
also testifies, that Mrs. Garrett then tendered to complainant 
forty dollars for the two years, hire of the slave, which was 
refused by complainant. This is all the proof. 

We fully concur in the opinion of the Chancellor, that the 
proof in this case fails to establish the contract set up in the 
bill, and which the answers positively deny. The case of the 
complainant is made to rest upon the testimony of one wit- 
ness, James J. Adams, who made the contract with John H. 
Garrett, and which he says was ratified by William H.; but 
-we can readily perceive how he may mistake the extent of 
the ratification between the parties themselves, as to that por- 
tion of the agreement which was not embraced in the wri- 
ting. The testimony of this witness is corroborated by Thomas 
Garrett; but we think the evidence of this latter witness is 
neutralized by that of Covington, who was present at the 
same interview, and who explicitly states that the contract, 
as set forth in the answers, and not that stated in the bill, was 
admitted by the complainant. Covington’s testimony is 
strongly corroborated by the circumstances deposed to both 
by himself and Garrett; for, in the first place, it would be high- 
ly probable that, in a controversy between the complainant 
and Mrs. Garrett, as to what the contract really was, the com- 
plainant should have appealed to William H. Garrett, with 
whom the contract was made, and not to the lady, who could 
have known nothing about it, save as she was informed by 
the parties, or some third person, not having been present 
when it was entered into. But there is another, and a much 
stronger reason for holding that Covington states the conver- 
sation correctly, and that Thomas Garrett has mistaken it, 
which is this: The testimony of the latter places Mrs. Garrett 
in the position of insisting upon one contract, and proposing 
a settlement in accordance with it, and yet as tendering a 
compliance with a differentone. If she admitted, as Thomas 
Garrett remembers it, that complainant was to have $100 




















JANUARY TERM, 1853. | 607 
Eastland v. Sparks. 








— 


hire per annum, and she twenty per cent. per annum interest 
on the loan, why does she immediately follow this admission 
with a tender of $20 per year as the hire for the slave? 
Why say that the first year’s hire was paid by $20, and that 
the $40 then tendered by her was in full for the two remain- 
ing years? It is clear that her acts and declarations, as proved 
by this witness, were utterly at war with each other; where- 
as, her acts are perfectly consistent with her declarations as 
detailed by Covington. 

The case, therefore, is not made out, giving full credence 
to the testimony of Adams, as his evidence cannot overrule 
the answers. And as the rule forbids that a complainant 
should set up one contract in his bill, and recover upona dif- 
ferent one, his bill was rightfully dismissed. 20 Ala. 754. 

The view which we have taken of the case renders it 
unnecessary that we examine the other question argued at 
the bar. 

Let the decree be affirmed. 


EASTLAND vs. SPARKS. 


1. When the record shows that defendant demurred to plaintiff’s declaration, and 
it does not appear that any action was had on the demurrer, the Appellate 
Court will presume that it was overruled before the issue of fact was sub- 
mitted to the jury. 

2, And when no pleas appear in the record, but the judgment entry recites the 
appearance of the parties and the verdict of the jury, the Appellate Court 
will presume that a proper issue was formed. 

3. When the rent reserved is to be paid in specific articles, and the contract of 
lease does not fix their value, nor furnish a rule by which it may be ascertained 
by mere calculation, no recovery can be had on the common counts in as- 
sumpsit. 


ERrRor to the Circuit Court of Pickens. 
Tried before the Hon. TURNER REAVIS. 


The plaintiff commenced his suit in the court below, by 
suing out a writ of attachment against the defendant, for the 
recovery of one hundred and five dollars for the use and oc- 
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cupation of certain lands for the year 1850. The ground 
laid for the attachment is, that the tenants are removing the 
crop from the rented premises, without having paid the rent. 

The declaration contains but one count, which, although it 
is not very formal, is, substantially, indebitatus asswmpsit, for 
the use and occupation of the lands averred to be rented by 
the plaintiff to the defendant. 

On the trial, the plaintiff proved that he purchased the 
lands occupied by the defendant at sheriff’s sale, under an 
execution against one Lewis A. Ragsdale, on the 2d of July, 
1849, and produced a written contract, by which he agrees to 
reconvey said lands to said Ragsdale on the payment of 
$1188 ;74;, on the ist of March, 1852, with interest at the 
rate of eight per cent. per annum, payable on the 1st March, 
1850, 561 and 52. He also proved that Ragsdale failed to 
pay the interest due on the Ist of March, 1850; that in the 
latter part of the summer of that year, and before the crop 
was gathered, he gave the defendant notice, and claimed the 
rent; that defendant offered him one bale of cotton, which 
he refused, and claimed one-fourth of the cotton raised on the 
land. He also proved that said Ragsdale had notice that 
plaintiff claimed the rent of defendant, and made no objection 
to such claim; and that said Ragsdale had abandoned his 
contract for the purchase of the land, as well as the possession, 
after making the lease to Sparks, but was in possession under 
his purchase when the lease was made. 

The defendants gave in evidence a contract of lease for the 
same, made between Ragsdale and Bird Sparks, one of the 
defendants, dated 9th March, 1850, by which it is agreed, 
‘that said Sparks shall cultivate near sixty acres of land 
formerly owned by David Turnipseed, in a competent man- 
ner, during the present year, and gather and save the crop in 
a proper manner, and in good order, and give said Ragsdale 
or order one-fourth of all the cotton, and one-third of all the 
corn raised; and said Sparks shall take good care of the 
houses, farm, fences, and every other thing connected with or 
about said houses, and to put good and lawful fences around 
the lands he cultivates, whenever the present fences need re- 
pairing, or where a fence may be necessarily required ; for 
which the said Ragsdale obligates himself to allow said 
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Sparks a fair compensation for putting up said fences; and 
should the parties aforesaid not agree as to the value of the 
work, it shall be left to respectable citizens, one to be chosen 
by each of the parties, and the third by the two selected.” 

This was the substance of all the proof in the case, and the 
court charged the jury, that it was insufficient to authorize 
the plaintiff to recover. To which charge the plaintiff ex- 
cepted, and here assigns it for error. 


K. W. Peck, for plaintiff in error. 
BLIss, contra. 


LIGON, J.—The record shows, that the defendant de- 
murred generally to the plaintiff’s declaration in the court 
below, but it does not appear that any action was had on the 
demurrer in that court. The rule in such cases is, that the 
Appellate Court will presume that the demurrer was over- 
ruled, before the issue of fact was submitted to the jury. 
Kirk et al. v. Suttle, 6 Ala. 679. 

Neither does it appear that a plea was filed; but when the 
judgment entry shows, as it does in this case, that the parties 
appeared, and there is a finding by the jury, this court will 
presume it was on a proper issue, although no plea appears 
on the record. Lucas v. Hitchcock, 2 Ala. Rep. 287. 

The declaration in this case is in indebitatus assumpsit, for 
the use and occupation of lands against both the defendants; 
and the proof shows a special contract of lease between 
Ragsdale and Bird Sparks only, by which the rent reserved 
is to be paid in specific articles, and is subject to abatement 
to the value of certain improvements to be made by the 
tenant. The agreement does not fix the value of the articles 
in which the rent is to be paid, nor does it furnish a rule by 
which damages for a breach of it may be measured, or ascer- 
tained by a mere calculation. This being the case, no recovery 
- can be had on it in the present action; for we have repeat- 
edly held, that where there is a special agreement to pay in 
specific articles, and the contract itself does not fix their 
value, or furnish a rule by which it may be ascertained by a 
mere calculation, no recovery can be had on the common 
counts in assumpsit. Oswald v. Godbold, 20 Ala. Rep. 811; 
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Snedicor v. Leachman, 10 Ala. Rep. 330; Sprague v. Morgan, 
7 Ala. Rep. 952; Aikin v. Bloodgood, 11 Ala. Rep. 221. 

There is no error in the charge of the court, and the judg- 
ment is consequently affirmed. 


————rz 





MARTIN vs. NALL. 


‘1. When judgment is rendered against two joint executors on a bond executed 
by their testator as surety for another, and one of the executors pays off this 
judgment, an action against the principal obligor, for the recovery of the mon- 
ey sopaid, can only be maintained in the joint names of the two executors 
suing in their representative character. 


ERROR to the Circuit Court of Autauga. 
Tried before the Hon. A. B. Moore. 


AssumpsirT by Stephen H. Martin, executor of Josee Dunn, 
deceased, against William E. Nall. The declaration contains 
three counts. The first count alleges that defendant was in- 
debted to plaintiff for money paid, laid out and expended by 
plaintiff, to and for defendant, and at his special instance and 
request. The second alleges, that defendant was indebted ‘to 
plaintiff, &c., for the work and labor, care and diligence of 
plaintiff, done and performed about defendant’s business, and 
at his special instance and request. The third count is for 
money loaned and advanced. Defendant pleaded, non assump- 
sit; payment; set-off; and accord and satisfaction. 

From the bill of exceptions it appears, that said Josee Dunn 
was the surety of defendant on a guardian’s bond; that said 
Dunn departed this life, and letters testamentary on his estate 
were granted at different times by the Court of Ordinary of 
Monroe county, Georgia, to said Stephen H. Martin and Obe- 
dience Dunn; that two judgments were recovered in said 
county of Monroe against said executors, on said guardian’s 
bond, which judgments were paid by the plaintiff. The at- 
torney to whom the payments were made, stated, that he re- 
ceived the payments from plaintiff as executor, and the re- 
ceipts given were in this form: “ Received of Stephen H. 
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Martin, executor of Josee Dunn, $——, on the within judg- 
ment.” There was no proof as to the fund out of which the 
money was paid. 

The court charged the jury: “That, if Martin paid the 
money as executor, it must be presumed that he paid it with 
the money or funds of the estate, unless the contrary is shown ; 
and that if Martin paid said judgment with the funds of the 
estate, to recover that money, it is necessary for both execu- 
tors to join in the action ; and for money so paid, if Mrs. Dunn 
is a co-executrix, and not joined in the action, plaintiff cannot 
recover ;” to which charge plaintiff excepted. 

The plaintiff then moved the court to charge the jury: 
“That, if judgments were obtained against Mrs. Dunn and 
said Martin, executors, and Martin paid the money, and took 
to him receipts describing himself as executor, that did not 
create such presumption that it was paid with the funds of 
the estate, as to render it necessary to join his co-executrix, 
in an action for its recovery; which charge the court refused 
to give, and plaintiff excepted.” 

The plaintiff then took a non-suit under the statute, and 
now assigns for error the charge given and the refusal to 
charge as requested. 


F. BuGses, for plaintiff in error: 

The suit is brought by Martin in his individual name, and 
not as executor. The word “executor,” where used in the 
pleadings, is mere surplusage. Riddle v. Wilkins, 1 Peters 
686; 5 East 150. When the cause of action arose after the 
death of the testator, it is not necessary that the executor 
should sue in his representative character. 2 Lomax on Ex- 
ecutors, 371; 3 Greenl. 250; 3 Doug. 34. 

Martin paid the whole judgment, either out of his own 
fands, or the funds of the estate; if the former, he ought to 
be allowed to reimburse himself; and if the latter, he alone 
_is responsible for those assets. A co-executor or administra- 
tor is chargeable only with the assets that come to his own 
hands, and not for those in the hands of hiscompanion; and 
each one is alone answerable for the truth or goodness of his 
own plea. Douglass v. Satterlee, 11 Johns. 16; 8 Bibb 97; 
4 Dess. 92. 
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Plene administravit may be found for one executor, and 
against another. 1 Chitty. Where one of two joint admin- 
istrators has discharged a debt due the estate, in consideration 
of a new promise from the debtor, the other administrator 
cannot discharge this new promise, for it.is the private right 
of him to whom it was made. 1 Aik. 28; 1 McCord 492. 

The transactions out of which this action arose, took place 
in Georgia, where the courts proceed according to the common 
law; and according to common law, the plaintiff has a good 
cause of action. 1 M. & M. 362; Sel. N. P., part 2, 700; 3 
B. & A. 360; 2 Bing.177; 1 C. & P. 802; 1 Term R. 599. 





N. Harris, contra: 

1. If there are several executors, all must join in bringing 
suits. 8 Porter581; 1 Ala. 334; 2 Stew. & P.449; 5 Wend. 
313; 4 Bacon’s Abr. 41. 

2. The judgment paid by plaintiff was recovered against 
him as executor, and paid by him as executor; and if recov- 
ered by him from the defendant, it would be assets in his 
hands. 2 Stew. & P. 449; 3 B. & A. 860; 5 Serg. & L. 316. 

8. In law, all the executors make but one person; and all 
payments made by one, must be presumed to be paid out of 
the assets, and for all. 1 Chitty’s Pl. 8. 


GOLDTHW AITE, J.—The cases which hold that an ex- 
ecutor may sue in his own right, where the cause of action 
arises after the death of the testator, proceed upon the princi- 
ple, that he ‘is invested with the legal title to the assets. 
Hence, if he loans the money of the estate, he can recover in 
his individual capacity; for the legal title being in him, the 
legal interest in the contract results to him. So, also, where 
money belonging to the estate of the testator is received after 
his death, the executor may declare on the implied assumpsit, 
for money had and received to his use: Foxwist v. Tremaine, 
2 Saund. 208; Smith v. Barrow, 2 Term R. 477; and if one 
of the executors should make the loan, his co-executor would 
not be responsible, (Douglass v. Satterlee, 11 Johns. 16;) and 
he might therefore sue in his own name to recover it, without 
joining his co-executor, (Brassington v. Ault, 2 Bing. 177;) 
and it could make no difference whether it was upon an 
express or implied contract. 
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But where the act which originates the action can only be 


done by the executor in his representative capacity, we do not- 


see how he can sue in his own right ; how he can maintain a 
suit as an individual, upon a payment which, if made by him 
in that capacity, would confer no right of action. This is in 
effect the reasoning of Lord Ellenborough, in Ord v. Fenwick, 
3 East 104, who, after putting the case of an executrix, suing 
as such, to recover money paid upon a judgment against her 
upon the obligation of her testator, on which he was the sure- 
ty of the defendant, says: ‘She could not help paying money 
out of the assets, to the defendant’s use, which he was bound 
to make good; and surely she may sue for it, and properly 
call herself executrix, in which character alone she could have 
entitled herself to recover. She could not pay the money 
out of her own funds, and raise an implied assumpsit against 
the defendant; nor could she properly declare in any other 
character.” If, therefore, in the present case, the plaintiff 
sued in his own right, he could not recover upon the evidence 
stated in the bill of exceptions; and if the action had been 
brought by him as executor, the objection that the co-execu- 
trix did not join, would have been fatal. Williams v. Sims, 
8 Porter 579; Bodle v. Hulse, 5 Wend. 313; Webster v. 
Spencer, 3 B, & A. 60. The charge of the court, although 
not strictly correct, as it assumes that the action might have 
been maintained by the executors suing jointly in their own 
right, yet, as the error could not have been prejudicial to the 
plaintiff, it furnishes no ground for reversal. The charge re- 
quested was properly refused, being in opposition to the views 
we have indicated. 
The judgment is affirmed. 





BLACKBURN vs. MINTER. 


1. When the court overrules plaintiff’s objections to testimony offered by defend- 
ant, and charges adversely to his right to recover, he may except to the rulings 
of the court, and take a non-suit under the statute. 

2. In trespass vi et armis for injuries to the person, the defendant may introduce 
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the record of a prosecution for felony pending against him, and show by parol 
proof that the indictment and the civil action are founded on the same trans- 
action. 


Error to the Circuit Court of Jefferson. 
Tried before the Hon. Gro. D. SHORTRIDGE. 


This was an action of trespass vi et armis, by Blackburn 
against Minter. 

The record in the case shows, that the parties went to trial 
upon issue joined. The plaintiff introduced evidence condu- 
cing to make out his case, and rested. 

The defendant then introduced the record of an indictment, 
to show that he had been indicted, and that the prosecution 
was still pending against him, for an assault and battery, with 
an intent to commit murder, on the person of the plaintiff; 
_ and also parol evidence, to show that this indictment was for 

the same beating and trespass for which the plaintiff had 
brought this action. The plaintiff objected to the introduc- 
tion of this record, and also to the parol proof in aid of the 
indictment, going to show that the transaction was the same ; 
but his objections were overruled by the court, and he ex- 
cepted. 

The court charged the jury: 

That, if they believed the trespass complained of in plain- 
tiff’s declaration was the same for which the indictment was 
now pending and undisposed of, they must find for the de- 
fendant. To thischarge plaintiff excepted. 

The plaintiff asked ‘the court to charge the jury: 

That if the defendant was on his trial for an assault and 
battery, with intent to murder, and from the testimony ad- 
duced they could not convict the defendant of that offence, 
then they might find for the plaintiff. This the court refused, 
and plaintiff excepted; and the plaintiff then took a non-suit. 

The judgment below is a judgment of non-suit simply. 

The matter of exception contained in the bill of exceptions, 
is assigned for error. A motion’ is also made to dismiss the 
writ of error. 


Moss & CLanTon, and W.S. Earnest, for plaintiff in error: 
1. The indictment offered in evidence should have been 
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excluded. It was “res inter alios.” It proved; and could 
prove, nothing but the fact that there was such an indictment. 
1 Greenleaf 537, 588; 6 Comyn 385. 

2. To constitute an assault and battery felonious, it must 
be with intent to commit a felony. Clay’s Dig. 416, § 30. 
No such offence is disclosed by the pleadings or evidence of 
the plaintiff: “Cutting, wounding, and stabbing,” is nota 
felony, either at common law or by statute. The plaintiff’s 
declaration and evidence made a case in which, if death had 
ensued, it would have been only manslaughter at most, and 
therefore could not be an assault with intent to murder. 

3. It not: appearing by the plaintiff’s declaration or evi- 
dence, that the cause of action was involved in a felony, the 
defendant cannot set up his felony in defence. Comyn, Tres- 
pass D. 385. All the cases in which the defendant has been 
permitted to set up this defence, by plea or evidence, on his 
own part, are cases in which he was not the original wrong 
doer. Comyn, supra; 1 Modern R. 288. 

4 In the charge given the court assumed a felony proved ; 
or in other words, that the indictment (pending) was a bar to 
the suit of plaintiff. But Comyn, above cited, expressly says: 
“Tf the defendant pleads a conviction of the felony, itis no 
bar; for the plaintiff was not a party, and therefore not estop- 
ped by the record.” Comyn, supra. 


K. W. PECK, contra: 

The writiof error ought to be dismissed, because it was not 
necessary for the plaintiff to enter a non-suit. 

Here, the court did not exclude any of the plaintiff’s evi- 
dence; it was all admitted. Nor did the court rule that his 
evidence did not sustain his cause of action; but that the evi- 
dence offered by the defendant, if true, made out a good de- 
fence to the action. This being so, the necessity contempla- 
ted by the act of the 4th of February, 1846, did not arise. 
See Pamphlet Acts 1845~'46, 35. Itis a case in which the 
defendant was entitled to a verdict and judgment; and, if the 
evidence of the defendant was improperly admitted, or, if 
when admitted, it did not make out a good defence, the plain- 
tiff should have made his objections in the usual way, and 
then sought his remedy by writ of error. If the act is held 
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to embrace a case like the present, it will give to plaintiffs an 
undue advantage in the trial of causes, and to a great extent 
destroy the rights secured to defendants, by the act which de- 
clares two non-suits equivalent to a verdict. Clay’s Dig. 340, 
§ 150. “Every person desirous of suffering a non-suit on 
trial, shall be barred therefrom, unless he do so before the 
jury retire from the bar; and no more than two new trials 
shall be granted in the same cause: and two non-suits shall 
be considered equal to a verdict against the party suffering the 
same.” 

This shows that the non-suit contemplated by the act of 
1846, is one which the plaintiff is compelled to take, because, 
either the evidence offered to sustain his action is excluded 
from the jury, or when admitted, the court holds it insufficient. 

The plaintiff’s remedy for his private injury, was merged 
in the felony, until after the wrong doer was prosecuted for 
the felony. McGrew v. Cato, Minor Rep. 8; Morgan v. 
Rhodes, 1 Stewart 70; Gemson v. Woodfull, 2 C. & Payne 
41, reported in 12 vol. Eng. Com. Law Rep. 20. 


PHELAN, J.—The construction heretofore put upon the 
statute allowing a plaintiff to take a non-suit, and have any 
question of law that may be ruled against him reviewed in 
that way, (Acts of 1845-'46, p. 35,) is adverse to the limited 
view of its operation urged upon us by defendant in error, 
in support of his motion to dismiss. We prefer to follow the 
construction and practice hitherto adopted, and therefore re- 
fuse the motion to dismiss the writ of error. See Shields v. 
Byrd, 15 Ala. 818; Tate v. McCrary, 21 ib. 499; Duncan v. 
Hargrove, 22 ib. 

The right of the defendant below to show, in defence of the 
action, that a prosecution for a felony was pending against him, 
resting on the same set of facts upon which the plaintiff’s ac- 
tion for damages is based, is well settled by previous decisions 
of this court, and for that doctrine we merely refer to those 
decisions. McGrew v. Cato, Minor 8; Morgan v. Rhodes, 1 
Stew. 70; Middleton v. Holmes, 3 Por. 424. 

The right to introduce the record of the pending prosecu- 
tion for felony, and toshow by parol proof that the indict- 
ment and the civil action are both founded on the same trans- 
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action, results, as a necessary consequence, from the doctrine 
so established. 

The charge given by the court was, accordingly, correct; 
and that requested by the plaintiff was properly refused, for 
the reason, that the defence relied on depended, not upon the 
fact whether a felony had or had not actually been commit- 
ted by the defendant, but whether a prosecution for a felony, 
growing out of the same transaction, was pending and unde- 
termined at the time the civil action was begun. 

There is no error in the record, and the judgment below is 
affirmed. 





SIDGREAVES vs. MYATT. 


1. A female who is a resident of this State, whether a citizen or foreigner, may 
maintain an action of slander under the act of 1880, which makes “ all words 
spoken and published of any female person of this State, falsely and mali- 
ciously imputing to her a want of chastity,” actionable in themselves. 

2. In a suit under this act, the allegation in the declaration that plaintiff was 
chaste and in good repute, isinducement merely, and can only be put in issue 
by an appropriate plea; the general issue would not traverse it, except so far 
as to allow the defendant to introduce evidence of a want of chastity in miti- 


gation of damages. 
3. When the witnesses are put under the rule, and one of them remains in court 


during the examination, without the knowledge of the party for whom he was 
summoned, it is discretionary with the court to allow him to be examined. 


Error to the Circuit Court of Montgomery. 
Tried before the Hon. JoHN Git SHORTER. 


This was an action of SLANDER, brought by Elizabeth 
Myatt against Margaret Sidgreaves, to recover damages for 
certain slanderous words spoken by defendant, of and con- 
_ cerning plaintiff, imputing to her a want of chastity. 

On the trial below, a bill of exceptions was allowed, from 
which it appears, that the plaintiff was a niece of the defend- 
ant; that she was an English woman, and came to this coun- 
try in 1849 with defendant, and stopped in Mobile; that in 
June, — came to Montgomery, in company with de- 
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fendant’s son, and remained several weeks at defendant's 
house; that the slanderous words charged were spoken while 
plaintiff was staying at defendant's house; that plaintiff re- 
mained in Montgomery until a short time before the trial, and 
then removed to Mobile, where she now resides. 

The bill of exceptions also shows, that, on the trial below, 
the defendant asked that the witnesses might be put under 
the rule, and the court so ordered. Plaintiff introduced only 
two witnesses, and when the second was introduced, being 
sworn on his voir dire, he stated, that he was in the court room 
when the order was made for the witnesses to retire, but re- 
mained there during the entire examination of the first wit- 
ness. The defendant objected to his being allowed to testify ; 
but it being shown that the plaintiff was not present at the 
trial, that her attorney had directed the sheriff to call this 
witness, that he was called at the court house door and did not 
answer, and that neither the attorney nor the sheriff knew 
him or was.apprised of his presence in court, the court over- 
ruled the objection, and permitted the witness to testify ; and 
to this the defendant excepted. 

The defendant’s counsel asked the court to instruct the jury 
as follows: 

1. “That if they believed from the evidence, that plaintiff 
was not a citizen of Alabama, or of the United States, at the 
time the words charged were spoken, then they must find for 
defendant ; which charge the court refused to give, and de- 
fendant excepted ; 

2. That if they believed from the evidence, that plaintiff 
was a citizen of the United States, and not of the State of 
Alabama, and was only sojourning here temporarily, they 
must find for defendant; which charge also the court refused, 
and defendant excepted.” 

The court thereupon charged the jury: 

“That if they believed from the evidence, that plaintiff was 
living in the. State, although not naturalized at the time the 
alleged words were spoken, they must find for plaintiff, if the 
other facts were proved necessary to sustain her action under 
the rules laid down by the court; to which charge defendant 
excepted.” 

“That although plaintiff had alleged in her declaration, by 
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way of inducement, that she was chaste and in good repute, 
yet she was not bound to prove such to be the fact, in order 
to recover in this action; to which charge defendant also 
excepted.” 





Parr & WHATLEY, for plaintiff in error: 

1. The court erred in refusing to give the first charge asked. 
The words charged were not actionable at common law, with- 
out an averment and proof of special damages. Berry v. 
Carter & Wife, 4 Stew. & P. 387. The statute of this State 
making such words actionable of themselves, when “spoken 
and published of any female person of this State,” is in dero- 
gation of the common law, and must be strictly construed. 
The intention of the legislature evidently was, to confer this 
benefit on female citizens of this State; “female person,” as 
used in this statute, means “female citizen.” 

2. The court erred in refusing to give the second charge 
asked. If the statute is held to extend not only to female 
citizens, but to female residents or inhabitants of this State, 
it would not include “sojourners.” 

3. The charge given was erroneous for the same reasons; 
it was too indefinite, and included in the operation of the 
statute those who were not entitled to its benefits. Sutliff v. 
Forgey, 1 Cowen’s R. 89. 


N. Harris, contra: 

1. It was discretionary with the court to permit the witness 
to testify, although he had remained in the court room after 
the order was made requiring the witnesses to withdraw. 
Brookshire v. The State, 2 Ala. 305. 

2. The act of 1830, under which the action was brought, 
dees not require that the plaintiff shall be a citizen of this 
State, or of the United States. A foreigner dwelling or liv- 
ing in this State, is as much entitled to the benefit of the 
statute, as a naturalized citizen. The statute was designed to 
protect the character of every female within the State, whether 
she remained temporarily or permanently. If this is the pro- 
per construction of the statute, the charge given and the re- 
fusals to charge as requested, were correct. The second charge 
asked was also abstract. 
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GIBBONS, J.—This action seems to have been brought 
under the act of the legislature of 1830, which is in these 
words: ‘“ All words spoken and published of any female per- 
son of this State, falsely and maliciously imputing to such 
female a want of chastity, shall, by the several courts of this 
State having jurisdiction thereof, be deemed and held action- 
able in themselves, without any averment or proof of special 
damages; and the person or persons injured may maintain an 
action thereon, as in other cases of slander.” 

The charge of the court and refusals to charge raise the 
question whether a female of foreign birth, residing in this 
State, has the right to maintain the action provided by the 
statute. 

It is contended by the plaintiff in error, that the words 
“any female person of this State” must be construed to mean 
female citizen of this State, and therefore a female of foreign 
birth, who had not been naturalized, could derive no benefit 
from the act, not being included init. We cannot give to the 
act so restricted a construction. We think its terms broad 
enough to embrace all females residing in the State, whether 
citizens or foreigners. Whether a female merely sojourning 
temporarily within the State, would be included in the terms 
of the act, we do not now decide, as that is not the case pre- 
sented by the record. This disposes of the first charge asked 
by the defendant in error, and of the charge given by the 
court. 

The second charge asked was properly refused, because it 
was not adapted to the proof, and was abstract. The record 
discloses no proof showing, or tending to show, that the de- 
fendant in error was a citizen of any other State in the Uni- 
ted States, or that she was sojourning in this temporarily. 

The allegations in the declaration that the plaintiff below 
was chaste and in good repute, did not require proof, as the 
law would presume the truth of these allegations until the 
contrary was shown. They were inducement merely in the 
declaration, and could only be put in issue by the appropriate 
plea. The general issue, in the action of slander, would not 
traverse them, except so far as to enable the defendant to in- 
troduce evidence upon that subject in mitigation of damages, 

The ruling of the court in permitting the witness to testify, 
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under the circumstances disclosed in the bill of exceptions, 
was a matter resting in its discretion, and not revisable here. 
We cannot distinguish the question here presented, in princi- 
ple, from that decided in the case of The State v. Brookshire, 
2 Ala. 303. The decision of the question presented in that 
case, we regard as entirely decisive of this. 

There is no error in the record, and the judgment of the 
court below is affirmed. 


FAVERS vs. GLASS. 


1. In the construction of statutes, a word which has two significations should, or- 
dinarily, receive that meaning which is generally given to it in the communi- 
ty; but when this construction would contravene the manifest intention of the 
legislature, we must depart from this rule, and give effect to the intention. 

. A vehicle with four wheels, drawn by oxen, suited to the ordinary purposes of 
husbandry, and employed in the same uses to which carts, in the common 
acceptation of the term, are appropriated, is protected from levy and sale by 
the statute which exempts “ one horse or ox cart” from execution. 


bo 


ERRoR to the Circuit Court of Barbour. 
The record does not show the name of the presiding judge. 


TRESPASS by Glass against Favers, for that the defendant, 
who was a constable, seized and sold under execution a vehi- 
cle with four wheels, drawn by oxen and called an ox wagon, 
which plaintiff claimed to be exempt from execution under 
the statute found in Clay’s Dig. 210 § 47. 

The case was submitted to the court on an agreed state of 
facts, on which judgment was rendered for the plaintiff; and 
this judgment is now assigned for error. 


P. T. Sayre, for plaintiff in error: 

Statutes must be construed according to the intention of the 
legislature; and to the words of a statute must be attached 
the usual signification which they received at the time of 
the making of the law. The record shows, that it was proved 
in the court below, that a “cart” has only two wheels, while 
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with reference to this existing distinction; and if it was re- 
cognized by the legislature, it must necessarily be observed 
by this court. 

The legislature must have known that there were two clas- 
ses of vehicles used by the farming community; one particu- 
larly adapted to oxen, called carts, and the other to horses, 
called wagons; and if the intention had been to exempt 
wagons as well as carts, it would have been just as easy to 
use the word wagon as cart. ‘“ Wagon,” according to Web- 
ster, is ‘a vehicle moved on four wheels;” “cart,” according 
to the same authority, “is a carriage with two wheels, fitted 
to be drawn by one horse, or by a yoke of oxen, and used in 
husbandry.” This is the first and genera! meaning affixed to 
the word by Webster. A second meaning is also given, 
which makes it a carriage in general; but that signification 
was probably given by way of poetical license, as he refers 
to but two authorities. 

‘ The law was made with reference to the wants of the coun- 
try, and ought to be so construed as to give effect to the in- 
tention of the legislature ; but the court has no right, (for the 
purpose of being liberal in the construction of statutes,) so to 
construe it as to make a new law. One “gun” is also ex- 
empted, but the court would hardly say that by that term the 
legislature intended to exempt a cannon, which is a large 
gun. 

The word “cart” has a fixed, settled, definite, and positive 
meaning; so has the word “wagon,” and they convey to the 
mind a separate and distinct idea. To decide that a wagon 
is exempt from execution, the court must determine that a 
wagon anda cart are the same things—synonymous terms. 
The court must decide that the distinction which has always 
existed between the two terms, must no longer exist, and es- 
tablish a synonym in the English language unknown to any 
lexicographer. 


K. ©. BULLOCK, contra: 

The language of the statute is, “‘one horse or ox cart.” 
Oart is a more general term than wagon, and although usually 
applied to “a carriage with two wheels,” its second and more 
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comprehensive meaning, as given by Webster, is “a carriage 
in general,”— Webster's large Dictionary, p. 177; used in this 
sense, it would undeniably include a wagon. But whether 
covered by the letter of the statute or not, it is clearly em- 
braced in its spirit. 

The statute exempting certain articles from levy and sale 
has always received the most liberal construction, to effectu- 
ate the manifest intent of its enactment. Watson v. Simp- 
son, 5 Ala. 233. The reported case most analogous to the 
one in question, is that of Noland v. Wickham, 9 Ala. 169. 
There the question was, whether a horse not broke to gear or 
harness was included in the term “ work horse.” The court 
regarding the intent and spirit of the law, rather than its 
strict letter, rejected the usual and popular meaning of that 
term, and gave it its evident signification. The reasoning 
there employed by the court, applies in full force to the case 
at bar. 

The purpose of the legislature in exempting a horse or ox 
cart from levy and sale, was not to restrict the benefit of the 
statute to a vehicle of any particular structure or number of 
wheels, but to secure to each poor family some vehicle, to be 
used in hauling their crop, and otherwise subserving their 
wants. If it is suitable for, and actually applied to this pur- 
pose, it is protected by the spirit and intent of the statute. 


CHILTON, C. J.—Trespass, and recovery in the court be- 
low, by Glass against Favers, for that the latter, as constable, 
seized and sold a vehicle with four wheels, which was drawn 
with oxen and called an ox wagon, the only vehicle the de- 
fendant in error had, and which, being the head of a family, 
he claimed to be exempt from seizure under legal process, by 
the law which says “one horse or ox cart” shall be so exempt. 
Clay’s Dig. 210 § 47. 

The only question before us is, whether the term “horse or 
ox cart” will embrace a wagon, or vehicle with four wheels. 
The counsel for the plaintiff in error says, their meaning is 
very different, as they are ordinarily understood in the com- 
munity; that by “cart” is understood a two wheel carriage, as 
distinguished from a wagon, which has four; and that we 
should give to the words employed in the statute their ordi- 
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nary signification. He insists, that the legislature must have 
known of this distinction, and have passed the law with ref- 
erence to two classes of vehicles. 

True, the word “cart,” in its primary and ordinary accep- 
tation, signifies a carriage with two wheels; yet, it hasa more 
extended signification, and means a carriage in general. 

In order to ascertain whether the legislature used it in its 
restricted or enlarged sense, we must look to the design and 
object of the statute. This evidently was, to secure ‘to each 
poor family,” in the language of the counsel for defendant, 
“‘some vehicle to be used in hauling their crops, and other- 
wise subserving their wants.” The number of wheels upon 
which it moved, we cannot suppose was a matter of any mo- 
ment in the enactment of the law. 

When a word used in a statute has two significations, and 
we are called upon to construe it, ordinarily it should receive 
that meaning which is generally given to it in the communi- 
ty; but, if by giving to it such meaning, we should contra- 
vene the manifest intention of the legislature, we must then 
depart from the rule, and give effect to the intention. 

We have several times decided, that this act must receive 
a liberal construction. 5 Ala. 288; Noland v. Wickham, 9 
Ala. 169; Salee v. Waters, 17 ib. 482. Giving it this con- 
struction, we are bound, we think, to hold that a four wheel 
vehicle, suited to the ordinary purposes of husbandry, drawn 
by oxen, and employed in the same uses to which carts, in the 
common acceptation of the term, are appropriated, is protected 
by the statute from levy and sale. This would not exempt 
pleasure carriages, nor those larger wagons drawn by horses, 
or even oxen, and employed solely in the carrying trade ; but 
such carts or wagons only were within the contemplation of 
the legislature, as were suitable to be employed about the do- 
mestic establishment, in garnering crops, hauling wood, rails 
and the like. This construction does no violence to the 
meaning of the word “cart,” but adopts its general, rather 
than its primary, as well as ordinary meaning, for the purpose 
of giving effect to the plain object and intention of the legis- 
lature, excluding from the class implied by the general desig- 
nation such vehicles as were not within the legislative con- 
templation. 

The judgment must be affirmed. 
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HORNSBY vs. CROSSLAND. 


1. When plaintiff brings debt under the statute, before a justice of the peace, to 
recover the value of trees cut and removed from his premises by defendant» 
and, the case being removed by appeal into the Circuit Court, he there re- 
covers judgment for a less sum than before the justice, the court may enter 
judgment for the costs of the appeal, against either party, according to the 
justice of the case. (Clay’s Digest, 315 § 19; ib. 581 § 2.) 


ERROR to the Circuit Court of Tallapoosa. 
Tried before the Hon. EzEKIEL PICKENS. 


Hornsby brought suit before a justice of the peace, to re- 
cover the value of certain pine trees which Crossland had 
cut and removed from his lands, and recovered nine dollars, 
the statutory value of three trees. Crossland appealed to the 
Circuit Court, and the case was there tried by a jury, and a 
verdict rendered for fifty cents in favor of the plaintiff. On 
this verdict, the court rendered judgment in favor of the 
plaintiff for fifty cents debt, and a like sum for costs; and a 
judgment against him for the balance of the costs. 

The plaintiff below brings the case here, and assigns for 
error that the court below rendered judgment against him for 
costs. 


BARNES & ALLISON and GresHAM & WHATLEY, for plain- 
tiff in error. 
LEFTWICH, contra. 


LIGON, J.—This action is not trespass quare clausum fregit, 
to recover damages for an injury done to the lands of the 
plaintiff; but is debt, under the statute, (Clay’s Dig. 581 § 2) 
to recover the value of trees cut and removed from the plain- 
- tiff’s premises by the defendant. It is not, then, an action of 
tort, and consequently cannot be brought under the influence 
of the decision of this court in the case of Ivey v. McQueen, 
17 Ala. Rep. 408, and others cited in the brief of the plaintiff 
in error. 

_ The plaintiff had the right to waive the tort, and sue in 
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debt for the penalty given by the statute; and having elected 
to do so, he cannot complain when he is tried by the rules 
which regulate cases of appeals in such actions. Itis provided, 
(Clay’s Dig. 815 § 16,) by the act of 1824, that, “ whenever 
the defendant in any cause which shall have been decided by 
a justice of the peace, shall appeal from the judgment of such 
justice, and the appellate court shall render judgment in 
favor of the plaintiff, for a less sum than that recovered be- 
fore such justice, such appellate court may enter judgment 
for the costs of such appeal, either against the plaintiff or 
defendant, according to the justice of the case.” 

This case is one of the class provided for in this statute ; 
and as the court below is vested with discretionary power 
over the costs, and has exercised that discretion, we will not 
revise it. Dill v. Phillips, 13 Ala. Rep. 350. 

Let the judgment be affirmed. 


STEWART vs. CUNNINGHAM & RIPPETOE. 


1. When a writ of capias ad satisfaciendum, after commanding the sheriff to 
take the body of the defendant in the judgment to satisfy the plaintiffs’ debt 
and costs, contains the further direction: “ And that you have the said moneys 
at our next Cireuit Court, to render to the said plaintiffs for their damages and 
costs aforesaid,” the latter direction is mere surplusage, and dees not vitiate 
the writ. 

2. When one of the two joint plaintiffs dies after the rendition of the judgment, 
and no entry of his death is made in court, an execution should be taken out 
in the name of both the plaintiffs, so that it may conform to the judgment. 

3. An affidavit to hold to bail is sufficient to authorize the issue of a ca. sa. after 


judgment. 


Error to the Circuit Court of Coosa. 
Tried before the Hon. GEoRGE GOLDTHWAITE. 


Morton by the plaintiff in error to quash a writ of capias 
ad satisfaciendum, issued against him on a judgment rendered 
in favor of the defendant in error. 

The record shows, that an affidavit was made, on the part 
of the defendants in error, to hold the plaintiff in error to bail 
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under the act of 1839, on the ground that he had fraudulently 
conveyed his estate; and that an order was made, by the 
proper officer, requiring him to be held to bail. A judgment 
was obtained against him, on which the defendants in error 
sued out a writ of capias ad satisfaciendum, directed to any 
sheriff of the State, commanding him to take the body of said 
Stewart to satisfy the said Cunningham & Rippetoe in the 
sum which they had recovered, &. The writ then proceeds 
thus: ‘And that you have the said moneys at our next 
Circuit Court, to render to the said plaintiffs for their dam- 
ages and costs aforesaid.” 

This writ was sued out without any other affidavit than the 
one previously made for holding Stewart to bail. It was 
proved to the court, on the hearing of the motion, that Cun- 
ningham, one of the plaintiffs in the judgment, was dead 
before the ca. sa, was sued out. 

The court overruled the motion to quash, and this is now 
assigned for error. 





L, E. Parsons, for plaintiff in error. 
Rice & MorGan, contra. 


GOLDTHWAITE, J.—The plaintiff in error insists, that 
the execution should have been quashed on three grounds: 
1. For irregularities apparent upon its face; 2. Because one 
of the plaintiffs in the judgment was dead at the time it was 
issued; 3. For the want of a sufficient affidavit. 

The irregularity upon the face of the writ is, that, after 
commanding the sheriff to take the body of the defendant in 
the judgment to satisfy the damages and costs which the 
plaintiffs had recovered, it also requires the sheriff to have 
such damages and costs at the next term of the court, to ren- 
der to the plaintiffs, &c. ; and itis insisted that the last requi- 
sition, taken in connexion with the preceding part of the 
_ writ, operates as acommand to the sheriff to have both the 
money and the body. If this was the legal effect of the writ, 
we should be compelled to hold it defective, as it would in 
law amount to a double satisfaction; but we do not think 
that the construction contended for can be supported. The 
writ commands the sheriff, in express terms, to take the body ; 
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but it does not require him to levy the damages of the goods 
and chattels, &c. Suppose the writ, after reciting the judg- 
ment, had simply commanded the sheriff to have the money, 
&c.; it would have been a nullity, because the officer could 
not have been advised whether he was to make it by taking 
the body, or levying upon the goods. In such a case, it 
would have been void upon its face. In this respect, there- 
fore, the direction to have the money was mere surplusage, 
not in any way affecting the other part of the execution, 
which was complete without it. 

But it is insisted, that the execution was improperly sued 
out in the name of both the plaintiffs to the judgment, it be- 
ing shown that one of them had died before the issue of the 
writ; that in such a case, the execution runs in the name of 
the survivor only, the death of the party being placed upon 
_ the record, by scire facias, or entry on the minutes. 

No direct authority has been cited to sustain this position ; 
and the books all show, that where the entry of the death is 
not made in the court, the proper course is, to take out the ex- 
ecution in the name of all the plaintiffs, so that it may conform 
to the judgment. 2 Saund. Rep. 72, and cases there cited; 
Hamilton v. Lyman, 9 Mass. 14; Bowdoin v. Jordan, ib. 160. 

We are also of the opinion, that the affidavit to hold to bail 
was sufficient to authorize the issue of the ca. sa. The act of 
1839 was certainly not intended to give the debtor the right 
to a full discharge, without complying with the requisitions; 
and if he failed to do this, he can claim nothing under it: as 
to him, the act is the same as if it had no existence. It has 
no application to the case where the debtor discharges himself 
on bail; and to hold otherwise, would be to abrogate the 
right to hold to bail, in some of the cases in which the right 
is expressly conferred by the statute, as the same cause which 
authorized the suing out of the bail process, may not exist 
after judgment ; and in that case, the clear intention of the 
statute would be defeated. The debtor, when legally arrested, 
would have obtained his discharge in neither of the modes 
required by the act, and the creditor left without redress. 

There is no error in the record, and the judgment is 
affirmed. 


CuiLTON, OC. J., not sitting. 
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LINDSAY vs. GRIFFIN. 


1, The master is not responsible in trespass for injuries to stock committed by his 
slaves, under the direction of his overseer, of which the master was ignorant, 
and which he neither authorized nor directed. 


Error to the Circuit Court of Talladega. 
Tried before the Hon. EZEKIEL PICKENS. 


This was an action of TRESPASS vi et armis, brought by 
Griffin against Lindsay. 

There was evidence on the trial conducing to show, that the 
hogs of plaintiff, for injury to which the action was brought, 
were some of them killed, and others badly injured by the 
slaves of the defendant; that the defendant had at the time 
an overseer; that the overseer directed the slaves to put the 
hogs of plaintiff, which were in the field of defendant, out of 
the field, and that in doing this the slaves had killed some 
and injured others of them; that the defendant did not know 
of this, and did not authorize or direct it. 

On this evidence, the defendant requested the court to 
charge: 

That if the hogs of plaintiff, which were killed or injured, 
were killed or injured by the slaves of defendant, under the 
direction of defendant’s overseer to the slaves to put the hogs 
out of the field, and if defendant did not know of or author- 
ize this direction of the overseer, nor the killing or injuring 
of the hogs, then the jury must find for the defendant. This 
the court refused. 

The court charged the jury: 

That if the hogs of plaintiff were killed or injured by the 
slaves of the defendant, and the slaves at the time were acting 
. under the direction of defendant’s overseer, then defendant 
would be liable, although he did not know of, or authorize, 
or consent to the direction of the overseer to the slaves. 

The charge given and the refusal to charge as requested are 
assigned for error. 
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RicE & Moraan, for plaintiff in error. 
Wrcue & NIcks, contra. 








PHELAN, J.—The action is trespass vi et armis. 

It is a well settled principle, that in the action of trespass, 
which is an action for the redress of injuries proceeding from 
unlawful force, in which force and injury are the gist of the 
action, those persons only are answerable, by whom, or under 
whose direction, or with whose approbation, the unlawful 
force is applied. According to this principle, a master is not 
liable in trespass vi et armis for injuries done by his servant, 
which are wilful on the part of the servant, and of which the 
master is ignorant, although done in the course of the master’s 
business. If injuries are done by the servant in the course 
of the master’s business, which result from negligence or want 
of proper care or skill on the part of the servant, the master 
- will be liable, it is true, but only in an action on the case; for 
there the gist of the action is the negligence of the servant, 
and for that the master is lawfully liable, although not for the 
wilful torts of his servant. The master is responsible for the 
manner, as to care and skill, with which his servants execute 
his business; and hence it is his duty to employ none but 
such as are careful and competent in their particular calling ; 
but for the unlawful purposes outside of his service, and the 
acts proceeding from such purposes on the part.of his servants, 
if he does not know of, or in any manner participate in them, 
he is not responsible. We come back to the principle, that 
no man can be sued in trespass vi et armis, but for an injury 
which is the immediate result of some unlawful force, and that 
unlawful force exerted either by himself, or those who acted 
by his command, or at least with his consent. Blackburn v. 
Baker, 1 Ala. 173; 1 Smith’s Leading Cases, 219, b. 

In view of the evidence in the case, and the foregoing prin- 
ciples, it is manifest that the court erred, both in the charge 
given, and the refusal to charge as requested by defendant 
below. 

Let the judgment be reversed, and the cause remanded. 
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NEWCOMBE vs. J. W. & R. LEAVITT. 


1. An execution creates a lien on the personal property of the debtor within the 
body of the county to which it runs, from the date of its receipt by the sheriff; 
and if executions are regularly issued from term to term, the lien is not lost, 
but suspended merely, by the removol of the property from one county to 
anvther within the State. 

. The statute of limitations, so far as it affects rights to personal chattels, acts 
not merely upon the remedies for their recovery, but upon the title itself, so 
that a title vicious in its inception ripens into a perfect one by mere lapse of 
time. 

3. When personal property to which a lien has attached by the delivery of an 
execution to the sheriff, is removed to another State, where it is acquired and 
held by a bona ide purchaser until the statute of limitations of that State has 
barred its recovery, and then is brought back by him to this State, his title is 
perfect against the execution creditor, although he has had executions regularly 
issued from term to term. 

4. On a trial of the right of property in slaves, the declarations of the defendant 
in execution as to his intention in removing them beyond the limits of the 
State, made one or two days before their removal, are too remote from the 
actual removal to form partof the res gestae, and are therefore not admissible 
evidence for the plaintiff. 

. Declarations of the defendant in execution showing a fraudulent intent on his 
part, are not admissible evidence against the claimant, unless he or some one 
through whom he claims was connected with the fraud. 


to 


an 


ERRoR to the Circuit Court of Sumter. 
Tried before the Hon. TURNER REAVIS. 


This was a TRIAL OF THE RIGHT OF PROPERTY in certain 
slaves, which were levied on under an execution in favor of 
the defendants in error, as the property of Elias C. Fields, 
and were claimed by the plaintiff in error under the statute. 

On the trial a bill of exceptions was allowed, which shows 
that the first execution issued on the judgment of the de- 
fendants in error, came to the sheriff’s hands in Greene coun- 
ty, where the said Fields lived, on the 20th of February, 
. 18438, and was renewed from term to term regularly until 1848, 
when, on the 20th of November in the latter year, the levy 
was made on the property in question in Sumter county. 
The plaintiffs “introduced testimony tending to show that the 
negroes levied upon were in Greene county on the said 20th 
of February, 1843, and until the 25th day of March thereafter, 
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and were the property of Elias C. Fields, one of the defend- 
ants in execution; that they were taken from Greene county 
on or about the 25th of March, 1843, by one Abner Jack, to 
the State of Mississippi, where he resides; that they were 
found on the 20th of November, 1848, in the possession of 
the claimant in Sumter county, Alabama, and there levied 
upon.” 

“The claimant then introduced testimony to show that one 
James Jack purchased the negroes of said Fields for a valua- 
ble consideration, and sold them to said Abner Jack, and 
that said Abner Jack, before the 20th day of February, 1843, 
took them to Mississippi, where he resided; that the said Ab- 
ner Jack kept them there until February 5th 1846, when he 
sold them to said Newcombe for other negroes in exchange; 
that the said Newcombe held, kept and used said negroes 
in the State of Mississippi, until the fall of the year, 1848, 
when he removed with them to Sumter county, Alabama.” 
The claimant then introduced, and read without objection, 
the statute of the State of Mississippi in Hutchinson’s code, 
showing that the statute of limitations of that State for actions 
of trover and detinue was three years. 

The plaintiffs then offered proof tending to show, that said 
Fields, in 1843, and about the time said negroes were sent 
away, was largely indebted, or insolvent; and that said ne- 
groes were sent away from his plantation, or premises, in the 
night of the 20th of March, 1848. 

The claimant then offered as a witness James Jack, who 
testified that he was a creditor of the said Fields, and took 
said negroes away, with the consent of said Fields, in order 
to sell them and apply the proceeds to the payment of his 
debt; that he took said negroes from said Fields at the price 
of $700, and by his agreement was to allow said Fields what- 
ever sum they should bring above that price; that in the 
month of July, 1843, he had a settlement with the said 
Fields, and allowed him $800 for said negroes, being the sum 
for which he sold them to the said Abner Jack; that said wit- 
ness and the said Abner Jack knew that the said Fields was 
insolvent, and the object of the witness in taking away the 
said negroes was to secure his own debt. 

In connection with the testimony of this witness, the plain- 
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tiff proposed to prove by another witness what the said 
Fields said a day or two before the said negroes were taken 
away, and while the negroes were in his possession, as to his 
purpose and design to dispose of said negroes and send 
them out of the way. ‘To the introduction of this testimony 
the claimant objected; but the court overruled the objection, 
and the witness deposed that said Fields, a day or two before 
said negroes were taken away, told him, they being alone, 
that executions were out against him, and would break him 
up, and that he wanted to save something and was going to 
send off said negroes. ‘To this testimony the claimant again 
objected, and again moved its exclusion; but his motion 
was overruled, and he excepted. 

The court charged the jury, in effect, that the only inquiry 
for them was, whether the negroes in controversy were the 
property of Fields on the 20th of February, 1843, and were 
in Greene county at that time; that if they were, a lien at- 
tached upon them in favor of the plaintiffs, which was not 
divested by their subsequent removal to, and bona fide sale in 
Mississippi; and that if the plaintiffs kept up their lien by 
having executions issued from time to time, and the slaves 
were brought back into this State, and after they were brought 
back the plaintiffs’ execution was levied upon them, they 
were subject to it. But that if the jury were not satisfied 
that the slaves were in Greene county on the 20th of Febru- 
ary, 1843, they must find the issue in favor of the claimant, 
whether there was fraud in the transaction between Fields and 
Jack or not. 

The claimant requested the court to charge the jury, that 
if the negroes were in Mississippi on or before the 10th of 
July, 1843, and the said Abner Jack became the purchaser, 
bona fide, and held them in Mississippi until 5th February, 
1846; and that the claimant purchased them of said Abner, 
bona fide, in said State, and held them there until the fall of 
- the year 1848; and if the holding of each was under color 
of title, and adverse to all others; and if by the act of the 
legislature of Mississippi, passed February 4th, 1844, there- 
after in force, the actions of trover, detrinue, &., were 
barred by the lapse of three years after the right of action 
accrues, vy the lien did not run against the claimant so as 
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to make the negroes subject to the execution under the levy 
made in November, 1848; which charge the court refused, 
and the claimant excepted. 

The matters found in the bill of exceptions, in relation to 
the admission and exclusion of evidence, and the charges 
given and refused, are now assigned for error. 


Buss & BALDWIN, for plaintiff in error: 
1. The court erred in permitting the declarations of Field 
to be given in evidence: 1. Because hearsay is not admissible. 


‘1 Starkie’s Ev. 483-4-5-6-7. 2. Because it was no part of 


the res gestae. The important inquiry was, whether the exe- 
ecution against Fields was out before the negroes were re- 
moved from the State; and plaintiffs were permitted to prove 
that Fields, before the removal of the slaves, said that exe- 
cutions were out against him. It was a declaration, not of a 
thing then doing or about to be done, but of a past fact or 
transaction. 15 Ala. Rep. 539; 19 ib. 723; 20 ib. 123; 3 
Conn. 247. 

2. If a lien attached in favor of the plaintiffs, it run out 
and expired with the life of that execution. The statute pro- 
vides when the lien shall commence, but says nothing as to 
its duration, and leaves it in this respect as at common law; 
and at common law the lien expired with the execution. 
Union Bank v. McClung’s Ex’r, 9 Humph. 91. The statute 
does not create a lien, nor does it extend or regulate it, ex- 
cept as between different execution creditors. It does not 
continue the lien against a bona fide purchaser in a foreign 
jurisdiction. 

3. If the lien attached on the property within the limits of 
this State, yet it had no extra-territorial influence, and can- 
not override the bona fide sale and purchase made in another 
State, without notice, or collusion, or anything to put the 
purchaser on his guard. In these respects the case is entire- 
ly different from that of McMahan v. Greene, 12 Ala. 71. In 
that case, the facts furnish a strong presumption of fraud and 
collusion between the defendant in execution and the pur- 
chaser ; and if that existed, the purchaser, who participated in 
the fraud, could not, under our adjudications, be protected 
init; withoutthat element, the case would not command the 
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assent of the profession. It is not the policy of the law to 
run liens, where there is nothing to admonish the purchaser, 
or put him on his guard, and where he purchases in good 
faith, without notice. 2 Sugden on Vendors, top page 82; 
6 Binn. 118; 1 Story’s Equity 121 § 108; 10 Yerger 186; 
25S. & M. 108. 

4. But this case not only differs from McMahan v. Greene, 
supra, in the absence of fraud on the part part of Newcombe, 
and want of notice; but it falls within the very exception 
pointed out in that case. It presents the case of a perfect 
statutory bar, accruing in the foreign State, while the prop 
erty was held there. Hutchinson’s Miss. Code, 880 § 4; 12 
Ala. 71; 15 ib. 194, and cases cited. The adverse possession 
of Jack may be united to that of the claimant, in making out 
the time. Angell on Limitations, 447 § 34, and note to 449; 
8 Cranch 462; 1 Wheaton 292; 1M. & M. 296. 

5. Ifthe possession had commenced in fraud even, it would 
not prevent the running of the statute. 9 Vermont 110; 


17 Wendell 202. 





S. F. HALE, contra: 

1. The declaration of Fields whilst he had the property 
in his possession, and after the rights of plaintiffs in execu- 
tion had attached, tending to show fraud in the contemplated 
sale of the property, is admissible evidence against his vendee 
and those claiming under him, having first shown a combi- 
nation, prima facie, to commit the fraud. 1 Green. Ev. 122 
§ 111; 15 Ala. 589; 8 ib. 104; 6 Rand. 291. 

2. This evidence was admissible as a part of the res gestae, 
to explain and show the intent of the act he was about doing. 
Newman v. Stretch, 1 M. & M. 388, or 22 E. C. L. R. 330; 
Baieman vy. Bailey, 3 Durn. & EK. 256; 11 Pick. 365; 11 E. 
C. L. R. 498. 

3. If the ruling of the court on the charges given and re- 

_ fused, can be sustained, the admission of this testimony, even 
if erroneous, could work no injury to the claimant, as plain- 
tiff’s right to recover is placed on grounds entirely independ- 
ent of it; and error, without injury, will not reverse. 14 
Ala. 182; 16 ib. 826; 20 ib. 121. 

4, An execution from a court of record creates a lien upon 
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the personal property of the defendant in the county to which 
it issues, from the time of its delivery to the sheriff; and a 
purchaser thereof, though bona fide, for valuable considera- 
tion, and without notice, takes it subject to such lien. 2 
Hawks 341; 3 ib. 293; 16 Johns. 287; 1 Dana 359; 1 Bailey 
287; 8 Iredell 65; 4 Dev. & Bat. 169. 

5. The lien created by an original execution, is preserved 
by the regular issue of alias executions from term to term, 
and is not lost by the removal of the property out of the 
county or State, and itssale there, if the plaintiff keeps exe- 
cutions regularly issued and in the hands of the sheriff. 4 
Stew. & P. 288; 5 Ala. 44; 7 ib. 632; 12 ib. 71; 1 Dana 
428; 1 B. Monroe 208; 3 Hawks 293; Story’s Conflict of 
Laws 835 § 402. 

6. The lien created by an execution, is a mere right, ac- 
_ quired by plaintiff, to have his debt satisfied out of the prop- 
erty; but without a levy it does not divest the title of the 
defendant in execution, or vest any title either in the sheriff 
or the plaintiff, so as to enable either one of them to maintain 
an action for its recovery or value. 6 Hals. 218; 12 Johns. 
403; 1 Bailey 237; 12 Ala. 71. 

7. The statute of limitations never begins to run until there 
is‘some one in being capable of suing; for, until that time 
no action accrues. 18 Ala. 831; 5 Barn. & Adol. 204; An- 
gell.on Limitations 55. As neither the plaintiff, nor sheriff, 
nor any one else, could sue for this property, or in any way 
pursue it in Mississippi, the statute could not. run against the 
plaintiff's rights, as he is not embraced in its provisions. The 
rule established by the authorities above cited is, that, when 
a lien has attached, it.continues until the debt is satisfied, or 
until it is lost by plaintiff’s default. 


| GIBBONS, J.—It is the settled law in the State of Ala- 
bama, that.an execution creates a lien from the date of its re- 
ceipt by the sheriff, on the personal property of the debtor, 
within the body of the county to which it runs. It is also 
settled by judicial decision, that this lien is not lost, but sus- 
pended merely, by a removal of the property from the county 
where the lien first attached to another county in the State, if 
the creditor permits no term to elapse without the issue of an 
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execution. Hill v. Slaughter, 7 Ala. 682. It is also decided 
in the case of McMahan v. Greene, 12 Ala. 71, that the lien 
created by the issue of an execution is not defeated by the re- 
moval of the property beyond the borders of the State and a 
sale of it there, if the purchaser brings it back to this State ; 
and that the purchaser in the foreign jurisdiction, if he comes 
with the property to this State, cannot by such purchase de- 
feat the lien which had been regularly continued by the issue 
of executions, as prescribed by our statutes. It is difficult to 
gather from the decision in this case the principle on which it 
rests. The facts of the case were, that a negro woman, on 
which a lien was created by the delivery of an execution to 
the sheriff in Pike county, was run off to Florida, and there 
sold to a purchaser, who bought with full notice of the cir- 
cumstances under which she left Alabama. The purchaser 
brought the negro woman back to Pike county, and she was 
then seized by the sheriff, by virtue of an alias execution in 
his hands. The facts of the case do not show whether the 
sale was fraudulent or bona fide, other than that the purchaser 
bought with notice of the lien. Neither does the court state, 
with any distinctness, upon what ground it bases its decision. 
We cannot gather from the decision whether it was placed 
upon the ground that the sale, with notice of the lien, in the 
foreign jurisdiction, was a badge of frattd, and therefore the 
transaction wascolorable; or, whether it was upon the ground, 
that the lien created by the execution followed the property, 
and therefore the purchaser took it cum onere. The latter 
idea, however, is somewhat negatived by the reasoning of the 
court. 

The lien created on personal property by an execution, is 
dependent upon two facts, which must exist concurrently ; the 
one, an execution in the hands of the sheriff, the other, the 
property of the debtor in the county where the execution is 
running. Hither of these failing, no active lien exists. 

Even after the lien has been created, if the property is re- 
moved from the county where it was created, the lien is said 
to be suspended, that is, the property does not carry the lien 
with it, as a right attached to it in favor of the creditor, but 
goes, liable merely to have it revived by the issue of another 
execution to the county where the property is carried. If 
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no execution is sent to that county, then the old lien created 

in the county from which the property is removed, is lost for- 

ever. Hill v. Slaughter, supra. This reasoning, applied to 

a case where the property had been removed beyond the lim- 

its of the State, would also tend to show, that, when the pro- 

perty passed the borders of the State, it passed divested of 
the lien entirely, as the process of this State could not run be- 

yond its limits; and a bona fide purchaser for value would 

take it, as it would seem, in the condition in which he found it. 

«~ However this may be, we do not deem it necessary, in the 

present case, to express an opinion as to the correctness of the 

conclusions to which the court arrived in the case of McMa- 

han y. Greene. Nor do we deem it necessary to decide what 
the right is, if any, that property on which a lien has been 
created, by placing an execution in the hands of the sheriff, 

carries with it when it is transported from the county in which 
the lien was created beyond the limits of the State. Our de-. 

cision will be placed upon other grounds. 

~~ The proof in this cause discloses, that the statute of limita- 

tions in the.State of Mississippi, for the recovery of personal 

property by action of trover, detinue, &c., is three years. 

This act was passed the 4th day of February, 1844. The 

proof further tends to show that James Jack, in 1843, after 
acquiring the negroes in question from Fields, the defendant 

in execution, sold them to Abner Jack, who held them until 

1846, and then sold them to the claimant, who held them un- 

til 1848, and then brought them to Sumter county, Alabama; 

that both Abner Jack and the claimant resided in the State of 
Mississippi during the periods above named, and there held 

said negroes as their own, adversely to all the world. The 

material question arising upon this proof is, what effect has 

the lapse of time upon the title of the claimant, under the 

laws of Mississippi, and while the claimant and said Abner 

Jack, through whom he claims, remained in Mississippi with 

the property in question? and also, how is the plaintiff’s lien 

affected by it? 

The statute of limitations in all the States of this Union, so 
far as it affects rights to personal chattels, acts not merely upon 
thé remedies for their recovery, but upon the title itself; so 
much so, that a title vicious in its inception, ripens into a 
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perfect one by mere lapse of time. It is emphatically a 
statute of repose, and should be upheld in all cases where it 
is invoked, if the principles by which it is governed are ap- 
plicable to the case. 

We apprehend it will not be denied, that where property 
is taken, even tortiously, from the real owner residing in one 
State, and carried into another and there sold to a bona fide 
purchaser for a valuable consideration without notice, such 
purchaser, after he has held the property adversely a sufficient 
length of time to make a title by the statute of limitations of 
the latter State, may defend it successfully, even against the 
true owner. This court has gone so far as to say, that such a 
purchaser could defend successfully, even though the title of 
his vendor had commenced by fraud, force or felony. How- 
ell v. Hair, 15 Ala. 194, and cases cited. If this would be 
the law as to the actual owner of property, who had a perfect 
and complete right to it, when it left the State where he held 
it; on what principle of analogy or of right is it, that a party 
who claims a mere lien on property could stand in a higher 
or better position ? | 

The statute of limitations, as we have above remarked, 
when it begins to run, acts upon the title of the property, and 
perfects it against all persons and claims whatsoever not ex- 
cepted by it. Could it be contended, that, if this property 
had remained in the State of Alubama, and instead of being 
removed to another State, had been removed to another coun- 
ty, and there sold to a bona fide purchaser without notice, who 
had held it adversely to all the world for six years, such pur- 
chaser would not have a good title, although the lien of the 
execution had been regularly kept up in the county where it 
first attached, by the regular issue of executions from term to 
term? We could not hesitate, in such a case, to say that the 
creditor could not enforce the lien upon the property in the 
hands of’ such a purchaser, because time would have made 
him a title, independent of his purchase, and divested of all 
liens not duly recorded. Again; suppose this purchaser 
should afterwards take this property to the same county where 
the lien had first attached upon it, where an execution was 
still ranning on the same judgment, and that executions had 
been regularly continued from term to term up to that time; 











640 ALABAMA. 





— Neweombe v. J. W. & R. Leavitt. — 
could it be contended, that the old lien would be revived and 
re-attach to the property, so as to defeat the title which the 
statute had made for the purchaser? If so, then the statute, 
instead of being efficient for the repose and quietude of titles, 
would be rather a delusion. If such would be the effect of 
the statute in the State of Alabama, how much more forcible 
is the argument when applied to a title acquired by it out of 
the State? 

But it is said, the statute did not begin to run against the 
creditor, and in favor of the claimant, in the State of Missis- 
sippi, because the lien created by the execution was not such 
a right as could be enforced in a foreign country; and that it 
was not such a right authorities are cited to prove. 

_ As we have above stated, we do not pretend to decide in 
this case what right, if any, was attached to this property in 
favor of the plaintiff in execution, when it was carried beyond 
the limits of the State of Alabama. Assuming, however, 
that there was a right, we must suppose that there was some 
mode of enforcing it, in the forum to which the property was 
carried. It rarely happens, in any of the States of this Union, 
that a party having a right in any one of them, cannot find a 
remedy there to enforce it. The courts of each State, by 
comity, on principles of international law, lend themselves to 
enforce the rights of non-resident suitors, as they shall be 
found to exist; and if the right arose in a foreign jurisdic- 
tion, the inquiry which the courts make is, as to the existence 
of the right according to the law of the place where it is al- 
leged to have arisen, giving to the party his remedy according 
as it is found to exist or not. Story’s Conflict of Laws 335, 
§ 402. If the party claiming such right, does not follow the 
property, and enforce it, but lets it remain in the hands of a 
bona fide purchaser, until by the law of the land time makes 
him a title good against all the world, he cannot complain that 
his rights are barred. 

If, on the other hand, no right was attached to the property, 

/ by virtue of the execution lien, which followed it to the State 

of Mississippi, then there was nothing to enforce in the forums 
of that State, and the purchaser there would take it, like any 
other purchaser, from a vendor who had the right to sell it, 
and his title in that case would seem to be good, in spite of 
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the lien which had attached to the property before it left the 
county where the execution was running against it. 

But in either case, the purchaser of the property would be 
entitled to the benefit of the statute of limitations, and this 
statute would make him a title, independent of his purchase, 
and against all other titles or claims not excepted by it. 

We prefer placing our decision in thiscase upon this ground, 
because, in doing so, we make it consistent with the case of 
McMahan v. Greene, and, as above stated, we do not wish to 
be understood as expressing an opinion as to the correctness 
or incorrectness of that decision. That case seems expressly 
to provide for a case like the present, and to except from its 
influence a title acquired by the statute of imitations in a 
foreign country. 

Our conclusion, then, is, that inasmuch as the charge of the 
court cutoff the claimant from all benefit which he might 
have derived from his title by the statute of limitations, whilst 
the proof warranted him in availing himself of it, the court 
erred in its charge. The charge asked by the claimant stated 
the law correctly, and should have been given to the jury. 

We think the court also erred in admitting the declarations 
of Fields, the defendant in execution, to be given in evidence 
to the jury. It appears by the bill of exceptions, that these 
declarations were made one or two days before the negroes 
were removed, and were made to the witness when he and the 
witness were alone together. This testimony was objection- 
able on two grounds: first, because it was too remote from the 
actual removal to form part of the res geste; and second, if it 
was given with a view to show a fraudulent intent on his part, 
it would be incompetent unless it was connected with the 
claimant or some one through whom he claimed. The rule 
is, that, although the vendor of property may act witha 
fraudulent intent in the sale or conveyance of it, still such 
sale or conveyance is not void, if the vendee or grantee acts 
bona fide. Both the vendor and vendee must participate in 
the fraud, in order to vitiate the sale. 

The judgment of the court below is reversed, and the cause 
remanded. 
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1. Property sent home by a father to his daughter and son-in-law, on their mar- 
riage, must be regarded as an advancement, unless at the time a less estate 
is declared or limited, 

2. When slaves are given by a father as an advancement to his daughter on her 
marriage, and pass into the possession of ber husband, his right to them be- 
comes perfect, unless the grantor’s intention to exclude his marital rights, at 
the time the advancement was made, is clearly shown ; and this right is not 
divested, as against his creditors, by his subsequent declarations and admis- 
sions in favor of his wife, which do not amount to a settlement to her sole 
and separate use, 

3. If the husband elects to treat slaves, which were sent home as an advancement 
to the wife by her father on her marriage, as the property of his wife under 
the will of her father, this might operate, in a controversy between her and 
her husband’s administrator, to vest the title in her in equity ; but the hus- 
band while living would not thereby be estopped from asserting title in him- 
self, nor would his creditors be prevented, after his death, from subjecting it 
to the payment of his debts. 


Error to the Chancery Court of Dallas. 
Heard before the Hon. James B. CLARK. 


This bill was filed by the plaintiff in error to enjoin the 
Bank from selling under execution at law against John S. 
Burnett, the husband of complainant, certain slaves, which 
she alleges belong to her, and were bequeathed by her father, 
James Hebbin, to her sole and separate use. The Chancellor 
dismissed the bill upon a hearing, on the merits; and his de- 
cree is assigned for error. 


GALE & GAYLE, for plaintiff in error, contended, that com- 
plainant took a separate estate in the slaves in suit, under the 
will of her father, and cited 8 Porter 73; 6 Ala. 478; 11 ib. 
953 ; 12 ib. 29, 652, 798; 17 ib. 282; 18 ib. 84. 


LapsLEy & HUNTER, contra, submitted the case on the 
opinion of the Chancellor, as set out in the record. 


CHILTON, C. J.—A careful examination of the pleadings 
and proof has fully satisfied us, that the decree of the Chan- 
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cellor is correct. It appears, from the proof taken on behalf 
‘of Mrs. Burnett, that the slaves Zurrie and Ambra, (the latter 
being the mother of the others in controversy,) were sent by 
James Hebbin to her and her husband, John S. Burnett, af- 
ter their marriage, and before the making of the will under 
which she now claims; and there is not only a want of proof 
to show that they were not designed as an advancement by 
her father, but it is fairly inferable from it that they were ; 
and this inference is strengthened by the will itself, which 
speaks of advancements made of slaves to the children of the 
testator. True, one witness testifies, that the title remained 
in James Hebbin, and that the slaves passed under his will; 
but these were questions of law, about which he was not com- 
petent to testify. 

Another witness also testifies, that he always understood 
they were the separate property of Mrs. Burnett, and that 
her husband held them as the agent of her trustee, Thomas 
Burnett; and also, that he heard James Hebbin say they 
were the negroes of his daughter Martha. Aside from the 
objectionable character of a portion of this proof, it fails alto- 
gether to fix a separate estate in Mrs. Burnett. The inten- 
tion to exclude the marital rights of the husband, which the 
law favors, must be made clearly to appear; and there is no 
evidence which shows that, at the time the advancement 
was made, there was any intention, on the part of James 
Hebbin, to exclude his son-in-law. If, then, the slaves were 
given to the wife, and taken into possession by the husband, 
his right to them became perfect, and was not divested by his 
subsequent declarations in favor of the wife, which do not 
amount to a settlement to her sole and separate use, so as to 
affect the rights of the husband’s creditors. 

The will does not purport to convey any title in these 
slaves, but, as we have said, recognizes the right to them as 
having previously vested by way of advancement; and we 
think the proof fails to show, that John S. Burnett has, by 
any act of his, divested that title out of himself, and vested it 
in any one for the sole and separate use of his wife. Asagainst 
his creditors, this proof should be clear and explicit. The 
authorities cited in the opinion of the Chancellor very clearly 
establish the position he assumed, and show that this property, 
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having been sent home by a father to his son-in-law, upon his 
marriage, must be regarded as an advancement, unless at the: 
time a less estate is declared or limited. Olds v. Powell, 7 
Ala. 652; see also Williams v. Maull, 20 ib. 720. 

The fact that the husband may have elected to treat these 
slaves as the property of the wife under the will of her father, 
might, in a controversy between the wife and the husband’s 
administrator, be received to vest in her the title in a court of 
equity; but while the husband is living, he retains the power 
and control over the property, and although he may have 
elected to hold it as agent of the wife’s trustee, this does not 
prevent him from re-asserting his former title, which was per- 
fect under the advancement, and repudiating any title which, 
by his mere declarations, he has admitted in favor of the wife. 
Not being estopped from asserting title in himself, much more 
should the creditors of the husband be allowed to treat the 
property as his; otherwise, the husband could, by his de- 
clarations, build up an estoppel as against his creditors, while 
he is left in the full enjoyment and ownership of the pro- 
perty. 

We repeat, that the will of James Hebbin confers no sepa- 
rate estate in these slaves, and could have conferred none, as 
the title had previously vested in the husband of his daugh- 
ter by theadvancement. Andas the husband has never con- 
veyed, or attempted to convey any title to them to the sole 
and separate use of the wife, or otherwise admitted that she 
held such an interest, he is left the owner of the property, 
and it is subject to his debts, unless exempt upon grounds not 
disclosed by the proof in this cause. 

Let the decree be affirmed. 
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WOOD vs. RUSSELL. 


1, When a judgment nisi is rendered against a garnishee for failing to appear 
and answer, a final judgment cannot be rendered against him, until a scire 
facias is duly ‘“ executed and returned” by the sheriff of the county in which 
he resides, or in which he was summoned. 


ERRoR to the Circuit Court of Macon. 
Tried before the Hon. Gro. W. STONE. 


The defendant in error commenced a suit by attachment 
against one Joseph Wood, in the Circuit Court of Macon, and 
the plaintiff in error was summoned as a garnishee. The 
writ of garnishment was sent to the county of Mobile, and 
was there served upon the garnishee, as appears by the return 
of the sheriff of that county. A judgment nis? was rendered 
against the garnishee for failing to appear and answer, upon 
which writs of scwe facias were issued to the sheriff of Macon 
county; and after two returns by him of “not found,” judg- 
ment-final was rendered against the garnishee. 

The writ of error is sued out to reverse this judgment; and 
it is assigned for error, that the scire facias went only to the 
sheriff of Macon, and was by him returned “ nihil,” when 
the return of the summons of garnishment shows that the 
plaintiff in error resided or was found in the county of Mo- 
bile. 


SEABORN WILLIAMS, for plaintiff in error. 
Gro. W. GUNN, contra. 


LIGON, J.—In the case of Hall v. The State, 15 Ala. 431, 
it was held, that when two writs of scire facias on a forfeited 
recognizance are returned “ nihil,” by the sheriff of the county 
in which the recognizance was entered into, it is equivalent 
to service; but two such returns by the sheriff of a different 
county, will not have the same effect. It is true, this decision 
is based on the requirements of the twenty-fifth section of 
the eighth chapter of the Penal Code, (Clay’s Dig. 442 § 25;) 
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but the statute only prescribes what the rule of practice, 
arising from the separate and independent jurisdiction of the 
courts of the several counties in the State, would seem to de- 
mand. Each county has its own executive officer, who alone 
is authorized to serve process within its limits; and the resi- 
dent of one county, who is a freeholder, is not to be sued in 
a county different from that in which he resides, except in 
particular cases, and particular modes of proceeding. Clay’s 
Digest 342 § 163. 

The summons of garnishment may go to any county in the 
State; but if the garnishee is thus sought and found by the 
plaintiff in attachment, in a distant county, and he fail to ap- 
pear and answer, thus subjecting himself to a judgment nisz, 
he is not liable to judgment final, until scire facias shall be 
duly “‘executed and returned” by the sheriff of the county 
in which he resides, or in which he was summoned as gar- 
nishee. Grimke v. Marant, 2 Brevard 202; Woodfork y. 
Broomfield, 1 Murph. 187; Rice v. Talmadge, 20 Verm. 378. 

In this case, the summons of garnishment was served on 
the plaintiff in error in Mobile county, and the writs of scire 
facias are returned “nihil” by the sheriff of Macon county, 
This cannot be regarded such due execution and return, as 
is required by law, (Clay’s Digest 59 § 20;) and consequently 
will not support the judgment final in the court below. 

Let the judgment be reversed, and the cause remanded. 


Norz.—This opinion was delivered at the January term, 
1852, but by accident did not come to the hands of the re- 


porter. 


MAY vs. LEWIS Et AL. 


1, A bill filed by a vendor of lands, alleging that [the purchase money was to be 
paid out of the proceeds of certain mills situate on the lands, and that the 
vendees had received enough to pay the purchase money, and asking an ac- 

count of the proceeds received, is without equity, complainant’s remedy being 
complete at law. 
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. Under the general prayer for relief complainant may obtain the relief appro- 
priate to the case made by his bill, although he is mistaken in the special relief 
prayed. 

8. Chancery may enforce a vendor's lien for the purchase money, when his bill 

alleges that he retained the title in himself as a security for the purchase 

money, that the purchase money is due, and that the purchasers are in de- 
fault. 


be | 


Error to the Chancery Court of Pickens. 
Heard before the Hon. W. W. Mason. 


This bill is filed by the plaintiff in error, against Benjamin 
P. Lewis and Samuel D. Lewis. It alleges, that complainant 
sold to defendants certain lands, having mills situated on 
them, for a specified price, and gave them his bond for titles; 
that the purchase money was to be paid out of the proceeds 
of the mills, complainant retaining the legal title in himself 
until the purchase money was paid; that defendants entered 
upon the lands, and took possession of the mills, and have 
paid complainant a portion of the purchase money ; that they 
have received enough from the proceeds of the mills to pay 
the whole of the purchase money, and are dissipating in 
intemperance the proceeds as received; that they are com- 
mitting waste on the land, by placing thereon a large number 
of hired slaves, and by cutting down and selling the most 
valuable portion of the timber, thereby impairing complain- 
ant’s lien for the purchase money. 

The prayer of the bill is, for an account of the proceeds of 
the mills, and an injunction against future waste; that on 
taking the account, the defendants be decreed to pay over to 
complainant the balance of the purchase money yet due, and 
for general relief. 

The Chancellor sustained a motion to dismiss the bill for 
want of equity, and his decree is now assigned for error. 


P. & J. L. Martiy, for plaintiff in error. 
E. W. PEcK, contra. 


GOLDTHW AITE, J.—The special relief prayed for was, 
that the defendants should be decreed to pay the amount of 
the purchase money found to be due to the complainant; and 
he clearly was not entitled to this relief, as the bill upon its 
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face shows a perfect right to recover at law upon the contract. 
The lands were to be paid for out of the proceeds of the mills 
as received, and the bill expressly alleges, that the defend- 
ants had received from the mills an amount sufficient to pay 
the purchase money ; and if this was the case, there is no 
reason why he should not recover on the contract at law. 

The bill, however, contains the general prayer for relief; 
and the rule is, that although the complainant may mistake 
the relief to which he is entitled in his special prayer, he can, 
under the general prayer, obtain the relief which is appro- 
priate to the case made by the bill. Here the allegations of 
the bill show the contract for the sale of the lands; that the 
vendor retained the title in himself, as security for the pur- 
chase money; that the purchase money is due, and the 
purchasers in default. These facts are all which are necessary 
to authorize a court of chancery to enforce a vendor’s lien on 
land for the purchase money. Haley v. Bennett, 5 Porter 
452; Chapman y. Chunn, 5 Ala. 897. As under the prayer 
for general relief, upon the case made by the bill, the Chan. 
cellor might have afforded the appropriate relief, although 
not the relief specially prayed for, he erred in dismissing the 
bill. 

Let the judgment be reversed, with costs, and the cause 


remanded. 


GAYLE & RIGGS vs. BANCROFT’S ADM’R. 


1. A motion to quash a bond given for the trial of the right of property, made 
by some of the obligors, is addressed to the discretion of the court, and its 
refusal to quash is not revisable on error. 


ERRoR to the Circuit Court of Mobile. 
Tried before the Hon. LyMAN GIBBONS. 


This was a motion by the plaintiffs in error to quash a bond 
given for the trial of the right of property, in a claim suit 
between the defendant in error and Richard W. Gayle as 


claimant. 
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The court refused the motion, and its refusal is now as- 
signed for error. 


Hopkins & JonEs, for plaintiffs in error. 
C. W. RAPIER, contra. 


PHELAN, J.—This was a motion by John Gayle and 
Daniel M. Riggs, to quash a bond for the trial of the right of 
property, made by A. J. Gayle, John Gayle and Daniel M. 
Riggs, upon a claim made on oath by A. J. Gayle, as agent 
of Richard W. Gayle, to certain slaves levied on as the 
property of Billups Gayle, by virtue of an execution in favor 
of George Bancroft against Billups Gayle and, Wm. Bower, 
copartners, and Duke Goodman, their security on a writ of 
error bond, after the property had been found subject, in a 
trial between Richard W. Gayle and the administrator of 
George Bancroft. 

The form and structure of the affidavit, execution, endorse- 
ment on the execution, and the bond, on which the motion 
was predicated in this case, will be found by referring to the 
report of the case of Richard W. Gayle v. Bancroft, Adm’r, 
decided at this term. 

Even if we were of opinion, that the bond in this case is 
so defective that no valid execution could issue thereon 
against the obligors, should it in proper time be returned 
“ forfeited,” we should not feel authorized to review the deci- 
sion of the court below refusing this motion to quash; 
because it was at this stage of the proceeding a motion clearly 
addressed to the discretion of the court. If plaintiff has ex- 
ecution issued against the obligors in the bond, it will then 
be ready for definitive action. He may never do so. He 
may prefer to sue on it as a common law bond; and his right 
to do this should not be abridged by a judgment to quash, 
which ought never to be granted, except in a very clear case, 
were the defects are so radical and apparent as to make the 
bond a nullity. 3 Stew., Johnson v. Wren; Anderson v. 
Rhea, 7 Ala. 

We decline to express any opinion on the sufficiency of 
this bond, as the basis of either an execution or action of 
debt. 
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"Hall v. Cannte and Wife. 
The judgment of the court was not final, and therefore not 


revisable by writ of error. The writ in this case must, con- 
sequently, be dismissed. 


HALL vs. CANNTE & WIFE. 


1. Courts of chancery in this State have jurisdiction of purely equitable demands 
over twenty and under fifty dollars. 

. When suit is brought against husband and wife, on a note executed by them 
jointly after mgyriage, and the wife pleads separately her coverture, to which 
plaintiff replies specially, and his replication is overruled, it is erroneous to 
enter judgment on the demurrer in favor of both defendants; the proper 
judgment would be, that the wife be discharged, leaving the husband in court. 


to 


Error to the Circuit Court of Lowndes. 
Tried before the Hon. NATHAN CooK. 


Hall commenced two actions before a justice of the peace 
against the defendants in error, founded on two promissory 
notes executed by them jointly, each for $44 ;'2,, dated Jan- 
uary 80, 1849, and payable January 30, 1850. The justice 
rendered judgment in each case in favor of the plaintiff, and 
the defendants appealed to the Circuit Court, where plaintiff 
filed his statement against them. The pleas found in the 
record are in these words: 

“Defendant, pleading in short by consent, pleads: 1. Non 
assumpsit ; 2. That Mary R. Cannte, at the time of the making 
and execution of said note in the plaintiff’s declaration men- 
tioned, was a married woman, and not capable of contracting, 
and is now a feme covert, and pleads this plea in bar.” 

To this plea plaintiff replied, “that, at the time of the 
execution of said note in plaintiff’s declaration mentioned, 
and ever’ since, the said Mary R. Cannte was possessed of a 
separate estate, consisting of real and personal property, 
secured to her sole and separate use by deed of marriage set- 
tlement, and that she signed the said note as security for her 
husband, the said James Cannte; that the amount is under 
fifty dollars, and that the only remedy is by a suit before’a 




















JANUARY TERM, 1853. _ 61 


Hall Vv. “Cannte a and Wife. 





magistrate, as the amount is below the jurisdiction of a court 
of chancery, there being no special circumstances to give 
chancery jurisdiction, except the mere fact of her coverture.” 

To this replication there was a demurrer, which was sus- 
tained; and the court thereupon rendered judgment, “that 
the defendants go hence, and recover of the plaintiff the 
costs.” 

The errors assigned are: 

1. That the court sustained the demurrer to the replication ; 

2. That the court gave judgment for the defendants. 


Wit.iAM Hunter, for plaintiff in error: 

These cases present the question, whether a justice of the 
peace has chancery jurisdiction, when the amount involved 
is too small for chancery in its own propercourt. The statute 
clearly gives this jurisdiction. Clay’s Digest, 358 § 1. Its 
language is: ‘“ All debts and demands not exceeding fifty 
dollars, for a sum or balance due,” &. In England, a jus- 
tice’s jurisdiction is given by the common law, which could 
confer no chancery jurisdiction ; but ours derive their juris- 
diction from the statute only, whose terms are broad enough 
to include debts or demands due from a married woman. 
Wood v. Wood, 8 Ala. 763; Williams v. Berry, 8 Stew. & 
P. 284; 4 Johns. Ch. 188. The statute should be construed 
liberally, so as to give remedies, and prevent a failure of jus- 
tice ; and public convenience requires that this remedy should 
be given. 

As to the general remedy and right to sue husband and 
wife jointly, see 8 Ala. 399; 17 ib. 797, and authorities there 


cited. 


Gero. S. Cox, contra: 

1. The demurrer was properly sustained. In no case, can 
a married woman's separate estate be subjected in a court of 
law; nor can husband and wife be sued at law on a jointcon- 
tract, for the contract of the wife is that of the husband. 8 
Ala. 907; 10 ib. 291. 

2. The replication is not good, even admitting that both 
could be sued at law, because it shows no state of facts cre- 
ating an obligation to pay out of the wife’s estate. Vance 
v. Wells & Co., 8 Ala. 399. 
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8. Although the amount of each note was less than fifty 
dollars, the two might have been united in one suit; and 
chancery has original, inherent jurisdiction in matters of trust. 


GIBBONS, J.—The decision of the court below, in sus- 
taining the demurrer to the plaintiff’s replication, raises the 
question, whether chancery has jurisdiction in this State of 
sums under fifty dollars. 

The negative of this proposition seems to be assumed by 
the counsel for the plaintiff in error. The examination, how- 
ever, which we have been able to give to the question, induces 
a different conclusion. In Wood v. Wood et al.,3 Ala. 756, 
where a bill was filed to recover a distributive share of an 
estate, and where it was ascertained that the complainant was 
only entitled to seventeen dollars and fifty cents, the court 
uses the following language: ‘ Now it has been considered 
by this court, that the statutes regulating appeals from justices 
of the peace, and the mode of trial in the higher courts, secure 
to parties all the justice and. equity to which they are enti- 
tled; especially, when the amount in controversy does not 
exceed twenty dollars,” citing Williams et al. v. Berry et al., 
8 Stewart & Porter 284. In this latter case, it will be ob- 
served, that the matter actually in controversy was also less 
than twenty dollars; the court, however, in remarking upon 
the statute of 1819, detailing how appeals shall be tried in 
the appellate court, uses language well calculated to mislead. 
That statute is as follows: ‘That in cases of appeals from 
judgments of justices of the peace, the court before whom 
such appeal shall be brought, shall proceed to try the same 
according to the justice and equity of the case, without re- 
garding any defect in the warrant, capvas, summons, or other 
proceeding of the justice of the peace before whom the cause 
was tried.” Upon this statute the court remarks: ‘“ As 
equitable rights cannot be in direct opposition to those that 
are legal, except in the form and manner of adjudicating 
them, and in the rules of evidence, it is concieved that the 
statutes referred to were intended to secure to the parties, 
in suits under fifty dollars originating before justices of the 
peace, all the justice and equity to which they are entitled, 
especially where the amount in controversy does not exceed 
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twenty dollars, and where the parties are competent to give 
evidence as other witnesses.” The following sentence, in our 
opinion, recognizes the correct doctrine: “If,” says the court, 
“in any such case, the regular interposition of chancery can 
be allowed, we think it can only be where the sum exceeds 
twenty dollars, excluding the testimony of the parties; and 
where, under peculiar circumstances, justice obviously de- 
mands the interference.” 

In the case of Beason v. Riddle, 11 Ala. 748, it was held, 
that a case upon appeal from a justice’s court was not a suit in 
chancery, even to the extent of giving to the court a discre- 
tionary power over the costs, except in those cases expressly 
provided by statute. The court, in commenting upon the act 
of 1819, says: ‘ Although the act of 1819 contemplates the 
proceedings of a justice of the peace, when removed by appeal, 
with much toleration, and requires that the trial shall be had 
upon principles of equity and justice, neither that, nor any 
other statute, makes them, either in terms or by construction, 
cases in equity.” We know of nothing in our laws or deci- 
sions, nor can we see any reason in the nature of things, 
which forbids us to hold that chancery has jurisdiction of 
purely equitable demands over twenty and under fifty dollars. 
We see many reasons why justices of the peace should not 
have that jurisdiction. Our conclusion, therefore, is, that of 
rights purely equitable over twenty dollars, such as that dis- 
closed in the plaintiff’s replication to the plea of Mrs. Cannte, 
chancery has jurisdiction, and the demurrer was therefore 
properly sustained. 

The second assignment of error assumes, that the court 
erred in rendering a judgment in favor of both the defendants 
below, on sustaining the demurrer to the replication to the 
plea of Mrs. Cannte. The legitimate judgment on this de- 
murrer was, that Mrs. Cannte be discharged, leaving her 
husband in court; and this raises the question whether he 
could be retained, after the action was terminated as to her. 

In the case of Palmer, use, &c., v. Severance & Stewart, 10 
Ala. 346, the court says: ‘‘The construction hitherto given 
to the statute which makes joint obligations, &c., joint and 
several, (Digest 8323 § 61,) has been, that it does not warrant 
the discontinuance of the suit when commenced against 
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several, except as to those who are not served with process, 
(Keebles v. Ford, 5 Ala. 183; Saddler v. Houston, 5S. & P., 
206; Adkins v. Allen, 1 Stewart 130;) and that if one is 
discharged by verdict, on a defence which does not arise sub- 
sequent to the contract, or is personal to the defendant 
insisting upon it, it will prevent or be sufficient cause to arrest 
the judgment against the others ;” citing Ivey v. Gamble, 7 
Poter 545, and Turner v. Lazarus, 6 Ala. 875. In examining 
the case of Ivey v. Gamble, it will be found, that the doctrine 
as above laid down is not borne out; but the rule is some- 
what differently, and, as we think, more correctly, stated. 
‘The rule,” says Goldthwaite, J., in the latter case, “men- . 
tioned by Mr. Williams in his note to Saunders, (2 Saund. 
207, note 2,) that a plaintiff cannot discharge his action 
against any one defendant, who has been sued on a joint con- 
tract, though unquestionable in England, has not been adopted 
in this country to the extent laid down in the note. Indeed, 
there isa manifest injustice in visiting on the plaintiff, as a 
fault, what is only his misfortune, when he has contracted 
with individuals who have not the capacity to bind them- 
selves, asin the cases of infancy and coverture. Yet even in 
such cases, it has been decided in England, that the plaintiff 
cannot discontinue against the infant or feme covert, and pro- 
ceed against the other defendants; but he is forced to discon- 
tinue against all, and commence a new action against those 
liable to be sued.” 

“ A more reasonable rule has been adopted in New York, 
where the plaintiff is permitted to discontinue agaiust a co- 
defendant who pleads any matter which shows an inability to 
make the contract declared on; and he proceeds against the 
other defendants.” Hartness v. Thompson & Wife, 5 Johns. 
160; Andrews v. Waring, 20 ib. 160; Whitbeck v. Cook & 
Wife, 15 ib. 483. This rule, it would seem, never extended, 
even in England, to those cases where one of the defendants 
was discharged by matter arising after the contract was made, 
as in the case of bankruptcy pleaded by one of the defend- 
ants. In such cases, the party pleading such defence could 
well. be discharged, and the other defendants still held in 
court. 2 Saunders 207, note 2; 1 Wilson 90. 

The rule which we deduce from an examination of the 
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cited authorities, as prevailing in this country, and particu- 
larly in this State, is, that where two or more persons are 
sued as joint makers of a note, and one is discharged on a de- 
fence personal to himself, and which existed before and at the 
time of the making of the contract, and denying his capacity 
to contract, or where such discharge is on any defence, per- 
sonal or otherwise, arising after the making of the contract, 
this does not discontinue the whole action, and judgment may 
well be taken as to the others to whom such defence does not 
apply. But where the discharge of one is upon a defence not 
arising subsequent to the making of the contract, and is not 
personal to himself of the character above stated, then the 
discharge will operate as a discontinuance of the whole cause. 
Applying this rule to the case at bar, the plea of Mrs. Cannte 
was purely of a personal character, showing her want of 
capacity to make the contract, by reason of her coverture 
existing at that time. Under the rule above laid down, she 
might well have been discharged, and judgment have been 
rendered against her husband on the note; there was, there- 
fore, error in entering judgment in favor of both defendants 
on the demurrer to the replication to her plea; and for this 
error, the judgment must be reversed, and the cause re- 
mande J. 


PLUNKETT et At. vs. KELLY et At. 


1. When a bill is filed for the settlement of an estate by several complainants, 
claiming to be next of kin of the decedent, and one of them claims through his 
father, who died after said decedent, there is a misjoinder of complainants 
which is fatal on general demurrer. 


Error to the Chancery Court of Dallas. 
Heard before the Hon. James B. CLARK. 


This was a bill in chancery filed by the plaintiffs in error, 
in which they charge, that on the 19th of May, 1836, Mat- 
thew Plunkett died intestate in Dallas county, leaving neither 
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widow nor children, and possessed, at the time of his death, of 
a considerable estate, both real and personal, situated in said 
county ; that defendant, Whitted, was duly appointed his 
administrator,and gave bond and entered upon the office. It 
is further alleged, that some time before the death of Matthew, 
in January, 1835, Christopher Plunkett departed this life, 
leaving a widow, but no children, and that Matthew was his 
only brother; that he left no sisters surviving him; that Mat- 
thew administered upon his estate, and, after obtaining an or- 
der of sale, sold the personal property, a considerable portion 
of which was purchased by the widow, who gave no note for 
the payment thereof, but consented to have the amount credited 
upon her share of the estate on a final settlement; that she 
afterwards married Kelly, who became administrator de bonis 
non of Christopher Plunkett’s estate; that they filed a bill 
against the administrator of Matthew Plunkett, for a settle- 
ment and distribution of his estate, and recovered $1700; 
that complainants are the next of kin of both Matthew and 
Christopher, and that they were not parties to the decree in 
favor of Kelly and wife, nor in any wise bound by it. . 

The bill further charges, that there is a large balance in 
the hands of Kelly and Whitted, belonging to their respec- 
tive estates, an account of which is claimed. In deducing 
his title to the property, Richard Plunkett, one of the com- 
plainants, avers that he is the son of James Plunkett, jr., 
who died after both Christopher and Matthew, and he claims 
through him; that one Lovett has administered on his estate. 

The bill prays an account of the administration of the two 
estates, and distribution to be made, &c. 

The defendant Whitted demurred to the bill, for multi- 
fariousness, and for want of equity. The Chancellor sus- 
tained the demurrer upon the last ground, and dismissed the 
bill; and to reverse this decree, the present writ of error was 


sued out. 


GAYLE & GAYLE, for plaintiffs in error: 


It is conceded that Richard Plunkett was an unnecessary 
party. The administrator of his father, James Plunkett, 
however, is made a party. Should the whole bill, then, 
have been dismissed on that account? Could it not have 
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been dismissed as to Richard only? or should it not have 
been disregarded, asin Colgin e¢ a/. v. Redman, 20 Ala. 658? 
Richard, though an unnecessary party, has an interest in the 
suit through his father’s representative; and there is no rea- 
son why he should not be dealt with as tenderly as a cred- 


itor. 


LapsLeEY & HUNTER, contra: 

There was a fatal misjoinder in making Richard Plunkett 
a party complainant. His father, James Plunkett, died after 
the deaths of Matthew and Christopher. Under our. decis- 
ions, the administrator of James was the only person who 
could proceed for the recovery of his share of the estates. 
Hall v. Andrews, 17 Ala. 40; Gardiner v. Gantt, 19 ib. 666; 
Story’s Eq. Pl. 498 §§ 508, 509. 

The bill was also demurrable for multifariousness, because 
it seeks the settlement of two separate estates. No reason is 
alleged for charging Whitted, as administrator of Matthew, 
in the same bill with Kelly, as administrator of Christo- 
pher. McIntosh v. Alexander, 16 Ala. 87; Felder v. Davis, 
17 ib. 419; Story’s Eq. Pl. 295 §§ 271 et seg. 


CHILTON, C. J.—It is very clear that the bill contains 
no equity as to Richard Plunkett, who claims through his 
father, James, the latter having died since the decease of 
Matthew and Christopher, whose estates are sought to be set- 
tled and distributed. The interest in these estates which 
Richard claims, became vested in his father before his death, 
and goes to his administrator. It has been several times de- 
cided by this court, that when a distributee of an estate has 
died, his personal representative is an indispensable party to 
proceedings for the distribution of the estate; and that pro- 
ceedings ordering distribution in his absence, were erroneous. 
Distributees of Hall v. Andrews, 17 Ala. Rep. 40; Gardner v. 
Gantt, 19 ib. 666; 18 ib. 184. It follows, therefore, that Lovett, 
the administrator, and not Richard Plunkett, the distributee of 
James Plunkett, jr., deceased, was the proper person to be 
made party complainant to recover the share of these estates, to 
which James became entitled before his death. 

There was, then, a clear misjoinder of parties complainant, 
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and the demurrer was properly sustained. ‘See Wilkins v. 
Judge, 14 Ala. Rep. 185. 
Let the decree of the Chancellor be affirmed. 


WHEELER vs. STOCK DALE, 


1. In appeal cases, where the amount in controversy is less than twenty dollars, 
the failure of the plaintiff to be present at the trial cannot deprive the defen- 
dant of his legal right to testify. 


Error to the Circuit Court of Talladega. 
Tried before the Hon. EzEKreL PicKENs. 


~N W. SHELLY, for plaintiff in error. 
RicE & MorGAN, conira, 


LIGON J.—The only assignment of error in this case is, 
that the court permitted the defendant to testify in the ab- 
sence of the plaintiff, and when the latter had attempted to 
make out his case by the testimony of other witnesses. The 
amount in controversy was under twenty dollars, and the 
case was an appeal from a justice of the peace. The exami- 
nation of either party is fully authorized by our statute. 
Clay’s Digest, 360 § 12. Ifthe plaintiff failed to be present 
at the trial of his case, his absence cannot deprive the defend- 
ant of his legal right to testify. 

Let the judgment be affirmed. 
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DONLEY vs. CAMP. 


1, An endorsement on a promissory note, made before its maturity, in the follow- 
ing words, viz: “I assign and guaranty the within note to J. C. for value re- 
ceived,” is an absolute, unconditional guaranty of the payment of the note at 
maturity ; and no notice is necessary to perfect the guarantor’s liability. 

2. When suit is brought on such a guaranty, it is not necessary to aver or prove 
the insolvency of the maker of the note. 

8. When suit is instituted on a written guaranty, its execution can only be put in 
issue by an appropriate plea; and the guaranty itself is an affirmance of the 
genuineness of the note and the previous endorsements. 

4, When the evidence disclosed by the record would have justified the court in 
instructing the jury that they must find for the plaintiff, an erroneous charge 
could be productive of no injury to defendant, and therefore furnishes no 


ground of reversal in his favor. 


Error to the Circuit Court of Talladega. 
Tried before the Hon. RoperT DOUGHERTY. 


AssuUMPSIT by Camp against Donley as guarantor of a pro- 
missory note executed by one Yarborough, payable to R. E. 
Coxe on the first day of March, 1848. Said note was en- 
dorsed before maturity by one A. Coxe to Donley, and was 
afterwards, and before maturity, endorsed by said Donley to 
Camp; the latter endorsement being in the following words, 
viz: “I assign and guaranty the within note to Joseph Camp 
for value received, Dec. 17, 1847.” 

The declaration contained the common counts, and two 
special counts. The first special count sets out the note and 
endorsements thereon, and avers the insolvency of the maker 
at its maturity, and his failure to pay the same; by reason 
whereof, the defendant became liable, &. The second count, 
after setting out the note and endorsements, avers that, after 
the maturity of the note, and before the commencement of 
this action, the maker became insolvent, and wholly failed to 
pay, &. The defendant demurred to each count, and his de- 
murrers were overruled; he then pleaded the general issue, 
“in short by consent, with leave to give in evidence any mat- 
ter that could be specially pleaded.” 

The bill of exceptions shows, that, on the trial, the plaintiff 
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offered to read the note and endorsements thereon in evidence 
to the jury, to which the defendant objected ; but his objec- 
tion was overruled, and he excepted. The plaintiff then of- 
fered in evidence a deed of trust made by said Yarborough, 
which had been regularly recorded, and which conveyed a 
large amount of property in trust to secure a large amount of 
indebtedness recited in the deed ; and also offered in evidence 
several judgments against said Yarborough, rendered during 
the years 1847, 1848 and 1849, and executions issued thereon, 
some of which were returned satisfied in full, others partially 
satisfied, and “no property” as to the remainder; but neither 
the payee of the note, nor said defendant, was a party to any 
of said judgments. The defendant objected to the introduc- 
tion of the deed, the judgments, and the returns on the exe- 
cutions; but his objections were severally overruled, and he 
excepted. 

‘The plaintiff also offered evidence to show that said Yar- 
borough was reputed to be largely indebted, before, at and 
after the maturity of said note. This evidence was admitted 
by the court, against defendant's objection, and he excepted. 
There was also evidence tending to show that defendant had 
notice, within six months after the maturity of the note, that 
it had not been paid. 

_ The court charged the jury as follows: 

“1. That, if they believed from the evidence that defend- 
ant had been notified within a reasonable time, say six months, 
after the maturity of the note, that said Yarborough had not 
paid it, plaintiff was entitled to recover; 

2. That, although they might believe from the evidence 
that defendant had received no notice of the non-payment of 
the note by Yarborough, yet, if they believed that, at the 
time the note fell due, Yorborough was insolvent, and re- 
mained so until the commencement of this suit, they should 
find for plaintiff.” 

The defendant excepted to each one of these charges; and 
he now assigns for error, the charges given, the overruling of 
his demurrer to the declaration, and the admission of the 
several portions of evidence to which he objected as above 
set forth. 
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Waite & Parsons, for plaintiff in error: 

1. The demurrer should have been sustained to the first 
and second counts, because they do not allege that defendant 
had notice of the failure to pay. There is nothing in the 
“endorsement and guaranty” which relieved the plaintiff 
from giving notice, or bringing suit to the first court. The 
failure to aver one or the other, is fatal to each of these spe- 
cial counts. Nesbit v. Bradford, 6 Ala. 750; Lawson et al. v. — 
Towns & Co., 2 Ala. 375. 

2. The “note and endorsement” were permitted to go in 
evidence, without any proof of the execution of the same. 
This was error. The contract declared on was the “assign- 
ment and guaranty” by defendant; and this was all that could 
be offered in evidence, without proof, under the statute. It 
is similar to the plea of set-off, in which this court has held, 
at the present term, that the endorsed note must be proved. 

3. The rule is well settled, that a judgment, except as to 
the fact of its existence, is evidence only as to parties and 
privies. It follows, of course, that the sheriff’s return on an 
execution cannot be extended beyond this. The judgments 
and sheriff’s returns offered in this case were between Yarbo- 
rough and others, who were entire strangers; and, for aught 
that appears, they may have connived at or directed these re- 
turns of “no property.” It is not unusual for judgments and 
executions to stand open, when in fact they are paid, and this 
even after a return of “no property ;” and an examination of 
the plaintiff in the judgment, on oath, would show it. This 
evidence was altogether inadmissible, for these and many 
other reasons which readily suggest themselves. Crow v. 
Hudson, 21 Ala. 560, and cases cited. 

4. The deed of trust admitted in evidence, was objectiona- 
ble on similar principles. It would not be difficult to make 
out a case of insolvency on such evidence. 7 Ala. Rep. 786. 
This evidence was clearly prima facie itrelevant. 

5. The fact of insolvency cannot be proved by reputation; 
and such has been the decision of this court in a number of 
eases. Lawson v. Orear, 7 Ala. 786; Ward v. Henderson, 
5 Por. 888; Br. Bank v. Parker, 5 Ala. 731. 

6. The first charge informs the jury that six months was a 
reasonable time within which to give defendant notice of 
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Yarborough’s failure to pay; and this without reference to 
his ability. The record shows, that Yarborough’s property 
paid “several large debts” before and after the maturity of 
the note. It is insisted, that justice to the defendant required 
notice to him at an earlier day, so that, if he was to be held 
responsible, he might take steps to secure himself or collect 
the debt. Lawson et al. v. Townes & Co. 2 Ala. 375. 

7. The last charge instructs the jury, that they must find 
for plaintiff, if Y. was insolvent, without reference to the fact, 
that the debt may have been paid. This charge comes within 
the rule of Roland et al. v. Ladiga’s Heirs, 21 Ala. 33: “If 
the right of a plaintiff to recover depends on three or more 
distinct facts, a charge which assumes he may recover if two 
only be established, is erroneous.” 

In the case at bar, if Y. had paid the note, there could be 
no recovery ; yet the court direct the jury to find for plaintiff, 
without reference to this fact. 


Rice & MoRGAN, contra: 

The guaranty was made before the note fell due; and the 
law, in such case, does not require plaintiff to show either 
due diligence, or an excuse for not usin due diligence, in 
the collection of the note. The condition attached by law 
to such a guaranty is, that the maker will pay at maturity. 
Allen v. Rightmere, 20 Johns. 366; Grannis & Co. v. Miller, 
2 Ala. 473; Hough v. Gray, 19 Wend. 202; Hunt v. Brown, 
5 Hill (N. Y.) 146. 


GOLDTHW AITE, J.—The cases all show that the contract 
which is described in the declaration, was not within the 
statute (Clay’s Digest 383,) defining the liability of endorsers. 
Granniss & Co. v. Miller, 1 Ala 741; Jordan v. Garnett, 3 
Ala. 610; Douthitt vy. Hudson, 4 Ala. 110; Nesbit v. Brad- 
ford, 6 Ala. 746. Ifit was a case simply of imperfect or ir- 
regular endorsement, under our decisions there would be no 
difficulty, as then the principles of Miller v. De Yampert, 3 
Ala. 648, would apply; and the diligence necessary to 
charge the party upon an endorsement of that character, would 
be ascertained from the analogies of the rules applicable to 
perfect endorsements. But the contract in this case is some- 
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thing more than an endorsement; and in order to ascertain 
with accuracy what rules are applicable to it, we must first 
determine what the legal effect of the contract is. Its terms 
are as follows: “I assign and guaranty the within note to 
Joseph Camp for value received”; and it was executed by 
the plaintiff in error before the maturity of the note on which 
it was written. This note was a specific existing demand; 
and it was, we think, the obvious intention of the party to 
transfer it, and to guaranty the performance of the contract 
which he thus transferred. The performance of the contract 
was the payment of the note, according to its terms; and if 
this payment was not made on the day on which the note be- 
came due, the maker did not do what the guarantor had stip- 
ulated he should do; and the guarantor then become liable 
upon his contract, unless something else was necessary to be 
done to perfect his liability. ; 

We are aware that the construction we have given to the 
guaranty in the case under consideration, is irreconcilable 
with the decision of this court in the case of Douthitt v. Hud- 
son, supra, in which case the guaranty was made upon a note 
before it was due, and was, in its legal effect, identical with the 
one declared onin the present case. It was there held, that the 
contract was, in law, a promise to pay if the maker was un- 
able to doso; and C. J. Collier, who delivered the opinion of 
the court, rests the decision upon the case of Granniss v. 
Miller, supra. But in that case the guaranty was made after 
the maturity of the pote; and an examination of the opinion 
will show that some stress was laid upon that fact, in deter- 
mining that the contract was not a mere promise to pay the 
debt presently, without condition or qualification. Indeed, 
we have found no case, except the one referred to, which 
goes to the length of holding that an absolute, unconditional 
guaranty of the payment of a debt or note before it became 

due, was a guaranty simply of the ability of the original debt- 
or to pay. 

Regarding the contract as a guaranty for the payment of 
the debt at maturity, does the failure of the debtor to pay ac- 
cording to his promise, perfect the liability of the guarantor? 
In England the rule is well settled, that the guarantor, even of 
commercial paper, is entitled to notice, only when the failure 
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to give such notice has resulted to his loss or injury: Phil- 
lips v. Astling, 2 Taunt. 206; Warrington v. Furbor, 8 East 
242; but the rule there has never, that we are aware, been 
extended beyond collateral engagements, upon or in relation 
to commercial paper; and no English authority, it is believed, 
has ever held, that where the guaranty was of a specific, ex- 
isting demand, other than mercantile paper, notice was 
required to the guarantor ; on the contrary, this idea is repu- 
diated in the case of King v. Murray, 5 B. & A. 165, which 
was a guaranty in the shape of a bond, and the court say: 
“It isinsisted, however, that we are to engraft upon this bond 
those limitations which the law imposes upon holders of bills 
of exchange, namely, a due presentment and notice of dis- 
honor.” In the United States, the cases are somewhat con- 
tradictory ; some of them holding that the guarantor of a 


_promissory note«is entitled to notice of non-payment by the 


maker, unless the maker was insolvent at the time the note 
became due, and that the declaration must aver it: Lewis v. 
Brewster, 2 McLean 21; Foote v. Brown, ib. 369; Green v. 
Dodge, 2 Hump. 498; and Judge Story, after an elaborate 
review of some of the leading American cases, holds the 
doctrine, that where the language of the contract is that of 
guaranty, as “I guaranty the payment,” &c., that the contract 
is deemed strictly one of guaranty; and that, therefore, the 
party is not to be, held liable, unless upon due demand and 
due notice of dishonor to him, within the reasonable time re- 
quired in other common cases of guaranty. Story on Prom. 
Notes, § 472. The same doctrine was nae held, by 
the Supreme Court of Massachusetts, in the case of the Oxford 
Bank vy. Haynes, 8 Pick. 423. This doctrine, however, is 
not sustained by the English books, except in the cases to 
which we have referred of mercantile paper, and has been 
directly repudiated by the courts of New York: Allen v. 
Rightmere, 20 John. 366; Brown y. Curtis, 2 Conn. 225; 
Union Bank v. Carter, 3 Cow. 208; Luqueer v. Prosser, 1 
Hill 256; and the the current of American authorities is in 
support of the New York rule. Thrasher v. Ely, 28. & M. 
139; Taylor v. Ross, 8 Yerger 380; Norton v. Eastman, 4 
Greenl..521; Read v. Cutts, 7 Green]. 191; Force v. Harding, 
3 Fair. 195; Foster v. Barney, 3 Verm. 60. Chancellor Kent 
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also, in his Commentaries, in speaking of commercial guaran- 
ties, says: ‘And in the case of an absolute guaranty of the 
act of another, as of his promise to pay a debt, or perform a 
special agreement, the doctrine of notice applicable to nego- 
tiable paper does not apply. The guarantor must inquire of 
his principal, or take notice of his default at his peril, unless 
notice be required by the contract of guaranty.” 8 Kent 
Com., 7th ed. 

The same principle is distinctly intimated by Mr. Justice 
Thompson, in Lee v. Dick, 10 Pet. 496, where he says: 
“There are many cases where the guaranty is of a specific, 
existing demand by a promissory note, or other evidence of 
debt, and such a guaranty is given upon the note itself, or 
with reference to it, and in recognition of it, when no notice 
would be necessary.” There are many cases of guaranty, 
where we can perceive strong reasons for the necessity of 
giving notice to the guarantor in order that he may protect 
himself; but where the guaranty is absolute in its terms, and 
for the payment of a definite, specific demand, we are able to 
perceive no sound reason why notice should be required to 
be given to the guarantor to perfect his liability ; and, as we 
have shown, the English cases, and the current of the Ameri- 
can authorities, are in opposition to it. The contract of an} 
endorser is, to pay upon due diligence; but the engagement 
of a guarantor, in a case like the present, is absolute: it is to 
pay the note himself, if the maker fails to pay it at maturity; 
and it is as easy for him to ascertain the fact upon which his 
liability depends, as it is for the holder to give him notice. 
Our conclusion is, therefore, that the contract was an absolute 
guaranty on the part of the plaintiff in error, that the note 
should be paid at maturity, and that if it was not paid, the 
right of action became complete against him, without any ad- 
ditional act of the other party; and it follows from these 
views, that there was no necessity for the averments in the 
declaration as to the insolvency of the maker of the note. 
They were mere surplusage, not required to be alleged, or if 
alleged to be proved. The demurrer, therefore, was correctly 
overruled. 

The same principles apply to the evidence of the insolvency 
of the a9 of the note. No such proof was required to 
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make out the plaintiff's case, and, if introduced, it was simply 
redundant or superfluous testimony, in no way affecting the 
right to recover. 

“fn relation to the admisssions of the note and endorsements 
Without proof, it is only necessary to say, that as the contract 
was declared on as a writing, its execution could only be put 
im issue by the appropriate plea, (Clay’s Dig. 804 § 152,) 
which was not done in the present case. The guaranty which 
was endorsed upon the note, was an affirmance that the note 
itself was genuine; and the first endorsement stands upon the 
same ground. As to the evidence of insolvency, it was en- 
tirely unnecessary to support the plaintiff’s case, which 
was. made out without it; and its admission, if erroneous, 
could have been productive of no possible injury to the de- 
fendant. 

Neither do the charges which were given present any error 
which is available in this court. The record shows that the 
note and guaranty, as described in the declaration, were 
offered in evidence; and this was all that was necessary to 
make out the plaintiff’s case. The charges were, that in the 
event that the plaintiff had given the defendant reasonable 
notice of the failure of the maker of the note to pay, or that 
if such maker was insolvent: at the time the note fell due, and 
remained so until the commencement of the action, he was 
entitled to recover. Conceding that the legal proposition was 
erroneous, yet there was nothing on which the error could 
operate. Upon the evidence as disclosed by the record, the 
court would have been justified in instructing the jury to find 
for the plaintiff; and this being the case, the charges given 
could have’ produced no injury to the defendant. 

The judgment is affirmed. 
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WARING vs, MOSELEY, Apmr. 


1. When the hirer of a slave is sued individually for the hire, and he defends 
on the ground that the contract was made with him as agent of another; » 
letter from his principal to defendant, written after the contract was made, 
and showing a ratification of it by the principal, is admissible evidence for 

defendant. 


ERRoR to the Circuit Court of Mobile. 
Tried before the Hon. LYMAN GIBBONS. 


Assumpsit by Moseley, as administrator with the will an- 
nexed of Louisa Laurandine, against the plaintiff in error, to 
recover the hire of a certain slave alleged to have been hired. 
to defendant by plaintiff’s testatrix. Waring defended on 
the ground, that the contract of hiring was made with him as 
the agent of one Robinson. 

On the trial, plaintiff introduced evidence tending to show 
that the contract was made with Waring individually, and. on 
his own account; and the defendant ofered evidence to show 
that he made the contract as agent. A letter from said Rob- 
inson to defendant, written before the hiring, and authorizing 
defendant to hire for him slaves of the description of the one 
hired from Mrs. Laurandine, was offered in evidence by-de- 
fendant, and read without objection. Defendant then offered 
another letter from Robinson to him, written after the hiring, 
and going, to show a ratification by Robinson of defendant's 
act.in hiring said slave for him ; but plaintiff objected to. the 
introduction of. this letter, as. being incompetent eerey 
and the court sustained his objection. 

The charge of the court, is not set out in the record; nor 
does it appear upon what question the controversy tuned i in 
the court below. The ruling of the court. in excluding the 
second letter offered: by defendant, is the only error assigned. 


GrorcE N. Stewart, for plaintiff in error. 
C. W. Rapier, contra. 


PHELAN, J.—The defence set up below to plaintiff's 
action was, that Waring, the defendant, made the contract 
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for the hire of the slave as agent of one Robinson, and not 
on his own account. To make this defence good, it was nec- 
essary for defendant to establish by proof two facts: Ist. 
That he made the contract with plaintiff’s testatrix as agent 
of Robinson ; 2. That he was in fact the agent of Robinson, 
atthe time he made the contract, with authority to make it. 
Any proof tending to establish either of these facts, was ma- 
terial to the issue, and proper. 

The letter of Robinson to the defendant, giving him au- 
thority to hire the slave, and written previously to the hiring, 
was introduced, it seems, without objection. But the letter 
written after the hiring, and tending to prove the ratification 
of that act, was ruled out. This was clearly proof tending 
to show the authority of the agent to hire at the time of the 
act of hiring. It was of the same character with the letter 
before the hiring, cpnferring the authority, and not, by any 
‘means, so strong as proof of the agency; but it could not be 
rejected on the ground that sufficient proof to that point had 
already been produced. It was additional, or cumulative ev- 
idence, which a party has always the right to produce. That 
it was written after the act of hiring took place, could make 
no difference. The object was, to prove the agency by a 
subsequent ratification of the act of the agent. This could 
be proved as a fact; and the admissions of the principal, ei- 
ther in writing or by parol, were competent to show that fact. 

It is not probable that the whole controversy below turned, 
not upon the question of agency at all, but upon the nature 
of the contract that was made; and that the proof which was 
rejected, was rejected because the fact of agency was not de- 
nied by the plaintiff, and no controversy existed on that point. 
If this was made to appear by the bill of exceptions, there 
would be no cause for reversing the case, as it would be er- 
ror without injury. But as this does not satisfactorily ap- 
pear, we are compelled to hold, that the court erred in re- 
jecting the letter of Robinson offered by the defendant, as that 
was evidence relevant to the issue. 

The judgement below is reversed, and the cause remanded. 
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MILLS vs. GERON. 


1. When two persons account together, and one gives a due bill for the balance 
found against him, the legal presumption is, that this balance is the true one; 
but this presumption may be rebutted by proof, and either party may show 
that the balance so found was struck on a partial accounting, and may sue 
upon and enforce a contract outside of the settlement, on showing that it was 
not a part of it nor included in it. 

2. In assumpsit to recover the discount on depreciated bank notes received by 
plaintiff from defendant, on a settlement had between them, parol proof is 
admissible to show that, at the time of the settlement, defendant promised to 
pay this discount, although he gave his due bill for the balance found against 
him estimating them at par. 


ERROR 'to the Circuit Court of Madison. 
Tried before the Hon. THomAs A. WALKER. 


AssuMpsiT by Jehu W. Geron against John F. Mills, for 
the recovery ‘of acertain sum of money alleged to be due and 
owing to plaintiff) under the following state of facts, as dis- 
elosed by the bill of exceptions : 

In 1839, the defendant was indebted to the plaintiff in the 
sum of $2858, by promissory note dated October 28, 1839, 
and payable one day after date; on this note, the sum of $350 
was paid on the 10th August, 1841, and the further sum of 
$500, on the 14th of January, 1842; on the 15th June, 1842, 
defendant made another payment of $2258, in notes of the 
Bank of the State of Alabama and its branches, leaving a 
balance due on the note of $347 ;°,°.; this balance was settled 
at the same time, by defendant’s giving to plaintiff’s agent, 
who made the settlement with defendant, a horse valued at 
$147 °°, and his due bill for $200; the original note was 
then given up, and the due bill was also paid before the com- 
mencement of this suit. 

Plaintiff introduced his said agent as a witness, who testi- 
fied that, when the last payment was made on said original 
note, the Bank notes with which payment was made were at 
174 per cent. discount; that he objected to receiving them at 
par, and refused to take them unless defendant would ‘pay 
the discount, to which defendant replied, that he would do 
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what was right. The defendant moved to exclude from the 
jury the latter part of this testimony, as to defendant’s prom- 
ise to pay the discount on said notes, on the ground that its 
effect was to contradict the contract between the parties on 
their said settlement, as evidenced by said due bill; but the 
court overruled the motion, and the defendant excepted. 

The action is brought to recover this discount on the depre- 
ciated notes; and the ruling of the court below in admitting 
the parol proof of defendant’s promise to pay it, is the only 
error assigned in this court. 





C. C. Cray, Jr., and J. W. CLAY, for plaintiff in error, cited 
Cole v. Spann, 18 Ala. 537; 2 Metcalf 157; 4 Pick. 444. 


BRICKELL & CABANiIss, contra, cited Garrow v. Carpenter, 
1 Porter 878; 8 Phillips on Evidence, 1473; 1 Greenleaf on 
Evidence, 358. 


GIBBONS, J.—We do not think that the question presen- 
ted falls within the rule invoked by the plaintiff in error for 
its government. The due bill, and the contract here sought 
to be recovered upon, are entirely consistent with each other. 
They can both stand, without impugning the one upon the 
other; neither are they repugnant. The contract here sued 
upon seems to be entirely outside of the due bill, and in no 
Way connected with it, except that the due bill was given for 
a balance still remaining due on the note, while the contract 
on which the suit is brought grew out of the payment of cer- 
tain bank bills, in extinguishment of another portion of the 
same note for the extinguishment of which the due bill was 
given. We know of no principle of law which prevents a 
party from making as many contracts as he pleases, in relation 
to the payment of any particular note that he may hold. It 
is true, when two parties account together, and one passes a 
ue bill to the other for a balance found, the legal presump- 
tion is, that this balance is the true one between them; but 
this presumption may be rebutted by proof, and it is entirely 
competent for either to show, by proof, that the balance so 
found was struck upon.a partial, and nota general accounting 
between them. After such settlement, either one may sue 
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upon and enforce a contract outside of the settlement, on 1 show- 
ing that it was not 9 part.of or included in it. 
Let the judgment of the court below be affirmed. 


COLLIER’S ADM’R vs. SLAUGHTER’S ADM’R. 


1. In the Appellate Court each case must be tried upon its own record, which 
cannot be aided by reference to the record of another case, involving the con- 
struction of the same will. 

2. When an infant legatee having an interest in the settlement of an estate, is 
not represented before the court on final settlement, he may be made a party 
to.the proceeding by petition, and have the decree reversed on error. 


Error to the Circuit Court of Limestone. 
Tried before the Hon. S. C. Posry. 


JAMES RoBINsON, for plaintiff in error. 
R. C. BRICKELL, contra. 


CHILTON, C. J.—This case is brought before us upon a 
writ of error from a judgment of the Circuit Court of Lime- 
stone county, reversing a decree of final settlement rendered 
by the Orphans’ Court of said county, in the matter of the 
estate of William H. Collier, deceased. 

The record before us is extremely meagre, as it contains 
nothing but the application of Charles E. Collier, the admin- 
istrator, to the Orphans’ Court, which was accompanied by 
his accounts and vouchers, for final settlement; the order of 
said. court appointing aday for the settlement, and ordering 
publication to be made for forty days, followed by the final 
decree made on a day to which the settlement had been con- 
tinued, and which recites that publication had been duly 
made ; that no one appeared, except the regular guardian of—— 
Collier, the only minor heir, and no objection being made to 
the account, the settlement was made in accordance therewith, 
showing a balance in favor of the administrator, of nine hun- 
dred and twenty-seven dollars and sixty five cents. This 
settlement was made on the 27th September, 1847. A fter- 
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terwards, in February, 1849, the defendant in error, Joshua 
Collier, filed his petition in the Orphans’ Court, praying that 
he might, as the administrator of Lawrence S. Slaughter, be 
made a party to said final settlement, propounding the inter- 
est of said Lawrence, averring that he was an infant and living 
at the time of the final settlement, and was not in any way 
represented before the court; that he was a legatee under the 
will of said William E .Collier, and that his rights had been 
totally disregarded, and he excluded from any portion of the 
estate. The petitioner refers to the record of the will in the 
Orphans’ Court, but does not set it out; nor does it appear in 
any portion of therecord. He, however, states, that the tes- 
tator thereby directed one half his personal estate to be giv- 
en and equally divided among his three step-children, towit, 
Ellen F., John R., and L. S. Slaughter, as they might become 
of age, or Ellen might marry; and then avers the marriage « 
of Ellen before the death of said Lawrence, and insists that 
the decree cut the intestate off from his just rights under the 
will. r b ane 

Citation was duly issued to the administrator of Wm. E. 
Collier, to come forward and contest the right of Joshua to be 
made a party to the decree. The record recites, that he ap- 
peared in proper person, and failed to answer or deny the 
charges contained in the petition, or to file exceptive allega- 
tions thereto; and the. court being satisfied as to the’truth of 
the matters alleged in the petition, ordered said Joshua Col- 
lier, as administrator of said Lawrence S. Slaughter, to be 
made a party to the final decree. 

The Circuit Court reversed the settlement, upon the ground 
that L. S. Slaughter, the minor, was unrepresented upon the 
final settlement; and the case is brought to this court to an- 
nul the judgment of reversal of the Circuit Court. 

It is insisted by the counsel for the plaintiff in error, that 
upon another branch of this case, arising under the same 
will, we have held that said infant took no interest as a leg- 
atee; and that to affirm the judgment of the Circuit Court, 
would be to hold the final settlement erroneous because of 
the absence of a party who had no interest. It is a suffi- 
cient answer to this argument, to state that the record in the 
case alluded to is not before us; nor can we refer to it, to 
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aid this, which presents a very different state of facts from 
that. 

We must try this case, like all others, upon the record sub- 
mitted before us; and upon this, it is very clear that the Cir- 
cuit Court properly reversed the decree of final settlement, 
as, conceding the facts stated upon the record in propound- 
ing the interest of Lawrence S. Slaughter to be true, as cer- 
tified by the court, an infant legatee, having a clear interest 
in the settlement, has had no apportunity allowed him to 
contest the account of the administratior, or to insist upon 
what was claimed to be his rights. It may be true, as isal- 
leged, that the bequest to him was conditional, and that the 
condition was not performed upon which it depended; yet 
this record does not show it. But ifit did, he was no party 
to it when the record of the final settlement was made up, 
and could not, therefore, be concluded by it:. Ifhe had been 
represented by guardian, non constat, the proof of the per- 
formance of the condition on which his legacy depended 
might have been quite different. 

The case of Roy v. Segrist, 19 Ala. Rep. 810, sustains the 
judgment of the Circuit Court. It follows that it must be 
affirmed. } 








KYLE vs. MAYS, Use, &¢., or HATCHETT. 


1. A decree of the Court of Probate against an administrator in favor of “the 
legal representative” of a distributee, is void for uncertainty. 

2. Although such decree is void, yet the settlement may be regarded as evidence 
of a debt against the administrator, so as to authorize a recovery by the per- 
son entitled to receive it after he is judicially ascertained. 

3. The failure to pay such a decree does not amount to a devastavit, so as to 
authorize an action on the administrator's bond, until after the person who is 
to receive it is judicially ascertained. 


ERROR to the Circuit Court of Coosa. 
Tried before the Hon. JoHN D. PHELAN. 


This was an action of DEBT on an administrator's bond 
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against the plaintiff in error as the surety of William B. 
Hatchett, who was the administrator of Thomas Hatchett. 
The declaration alleges the appointment of said William E. 
Hatchett as administrator, the execution of the bond sued on, 
a final settlement of the estate, and a decree thereon rendered 
directing said administrator to pay “to the legal representa- 
tive of David G. W. L. Hatchett,” for whose use this suit is 
brought, a specified amount, as his distributive share of said 
estate. The declaration also avers, that said David Hatchett, 
at the time of filing the declaration, was his own legal repre- 
sentative; that said decree was in full force, and unreversed ; 
that assets of said estate, sufficient to pay said decree, had 
come to the possession of said administrator, which he had 
wasted and converted to hisown use; that said administrator 
had departed this life, and that his estate is insolvent. 

The defendant demurred to this declaration, but his de- 
murrer was overruled ; and thisis now assigned for error. 


L, E. Parsons, for plaintiff in error. 
§. P. Spores, contra. 


GOLDTHW AITE, J.—We decided in the case of Kyle v. 
Mays, use &c. of Pond, at the present term, that when a de- 
cree is rendered against an administrator, on a final settlement, 
in favor of a distributee, the failure to pay such decree 
amounted to a-breach of the administration bond; and that 
an action could be maintained against the obligors, without 
the issue of execution on the decree, or a demand of the ad- 
ministrator. 

The difficulty, however, in the present case, is, that the de- 
cree was rendered ia favor of “the legal representative” of 
the distributee, without naming such representative; and 
under our previous decisions, this decree, as such, was void 
for uncertainty. Joseph v. Joseph, 5 Ala. 280; Turner v. 
Dupree, 19 Ala. 198; Hughes v. Mitchell, ib. 270. It is 
true, that, under the influence of the case last cited, the set- 
tlement might be regarded as evidence of a debt against the 
administrator, so as to authorize its recovery by the person 
entitled ; but the administrator cannot be required to pay it, 
until the party who is to receive it is judicially ascertained. 
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Bhe failure to pay, until then, is not a breach of the bond, 
and, asa consequence, no action could be maintained on it. 
The court, therefore, should have sustained the demurrer, and 
for that error, the judgment is reversed, and the cause re- 
manded. 





SCREWS vs. ROACH. 


1. A contract. for the sale of cotton, the greater part.of which is ungathered, to 
he.delivered to the purchager, at a specified place, as soon as it.can be gath- 
ered and ginned, is executory in its character, and does not vest, the title to 
the cotton in the purchaser, so as to enable him to maintain trover. 


Error to the Circuit Court-of Barbour. 
Tried before the Hon. Ropert DoveHerty. 


This was an action of TROVER, brought by the plaintiff in 
error against the defendant in error, to recover for the value 
of a certain.amount of cotton claimed by the plaintiff. 

Qn the trial, a bill of exceptions was allowed, by which it 
appears, that both the plaintiff and defendant claimed title-in 
the cotton through one J. W. Barrow. The plaintiff's title 
was founded upon a bill of sale, of which the following is a 
copy : 

“Know all men by these presents, that J. W. Barrow has 
this day sold to Benjamin Screws my entire crop of cotton, 
all that is out of the field; one bale ginned and packed, about 
one in the gin house; the remainder is yet in the field, sup- 
posed to be six or seven bales; all of which I sell to said 
Screws at six cents per pound, to be delivered at T. H. B. 
Rives’ ware house, at Jarnagan, as soon as it can be gathered 
and ginned. The proceeds of said cotton is to pay Benjamin 
Screws’ store account, which is to the date one hundred and 
thirty-six ;4°, dollars; the remainder of the money to be 
paid over to Mrs. L. A. Barrow, as her own right, this 5th 
day of Nov., 1851. (Signed) J. W. Barrow. 

“Test: Lewis J. MITCHELL.” 





| 
| 











Screws v. Roach. 


The court charged the jury, that the title to the property 
mentioned in the foregoing instrument, was not vested in the 
plaintiff by its execution and delivery. To this charge the 
plaintiff excepted, and here assigns the same for error. 





P. T. SayRg, for plaintiff in error. 
J. BUFORD, contra. 


GIBBONS, J.—The sole question presented by the bill of 
exceptions is, whether or not the title to the cotton for the 
recovery of which the suit is brought, vested in the plaintiff 
by the execution and delivery of the bill of sale. 

It may be stated as a general rule, in contracts for the sale 
of chattels, that where the contract is complete in all its parts, 
and nothing remains to be done by either party, in order to 
ascertain the identity of the thing sold, the quality, or the 
price, the title to the property vests in the vendee by the 
contract itself, But if something yet remains to be done at 
the time the contract is made, either to determine the identity 
of the thing sold, its quantity, or the price, the contract, until 
these things are done, is considered to be executory in its 
character, and the title does not. vest.in the purchaser.. Chit- 
ty on Con. 255; Long on Sales 267; Magee v. Billingsley, 3 
Ala. 679; Batre v. Simpson, 4 Ala. 805. . 

Applying these principles to the contract under considera- 
tion, it will readily be perceived, that the decision of the 
court below was correct. The contract is for the sale of -cot- 
ton, the greater part of which is ungathered, and standing in 
the field. It has to be picked, ginned, weighed, and hauled 
to a particular place specified in the contract, before it is to 
be delivered. The contract is undoubtedly executory in its 
character, and not executed. It could not be pretended, we 
apprehend, that. if the cotton, after it was gathered and in the 
gin house, had been burned or destroyed by accident, the loss 
would have fallen upon the plaintiff; and if it would not, it 
would be for the reason that the title had not yet vested in 
him by the agreement. Batre vy. Simpson, supra. 

The judgment of the court below is affirmed. 
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TANKERSLY vs. WEDGWORTH er At. 


1, Double damages cannot be recovered for injuries to stock, unless the declara- 
tion is framed under the statute. (Clay’s Digest 241 § 3.) 


ERROR to the Circuit Court of Choctaw. 
Tried before the Hon. LYMAN GIBBONS. 


Trespass by Wedgworth et al. against Tankersly, to 
recover damages for injuries done to plaintiff’s hogs. 


R. H. Sarru, for plaintiff in error, cited Blackburn v. Ba- 
ker, 7 Porter 288; Brown v. Bristol, 1 Cowen 176. 


CHILTON, C. J.—This was an action of trespass, brought 
by the defendants in error against Tankersly, to recover dam- 
ages for injury done to their hogs. The declaration is in the 
usual form, and not under the statute which makes provision 
for double damages to be recovered against any one who 
shall injure stock within his inclosure, without having a law- 
fal fence. The proof in the cause tended to show a state of 
facts which would have justified a proceeding under the 
statute; and the question was, whether double damages could 
be recovered under this declaration. The court was’ of 
opinion, that the failure of the plaintiffs below to count on 
the statute, interposed no objection to recover under it, and so 
charged the jury. 

This charge was erroneous. The question involved has 
been twice decided by this court; see Woodward v. Purdy, 
20 Ala. 8379; and Blackburn v. Baker, 7 Porter 288. These 
decisions, which are undoubtedly correct, are decisive of the 
case before us adversely to the ruling of the Circuit Court. 

Let the judgment be reversed, and the cause remanded. 
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STOCKDALE vs. RIDDLE & CO: 


1. In-appeal cases where the amount in suit is less than twenty dollars, if the’ 
warrant is in the name of a-firm as plaintiffs, not setting out the individual 
names of the partners, plaintiffs may introduce proof of their individual 
names, in order that they may be set out in the judgment entry. 


ERRorR to the Circuit Court of Talladega. 
Tried, before the Hon. EzEKIEL PICKENS: 


George M. Riddle & Co. sued the plaintiff in error before a 
justice of the peace, on,an open account for a sum less than 
twenty dollars, and recovered a judgment: The defendant 
appealed to the Circuit Court; and on the trial in that court, 
no statement having been filed, plaintiffs offered evidence to 
show that the firm of Geo. M. Riddle & Co. was composed of 
George M. Riddle and Elias B. McClellan. Defendant objec- 
ted to this evidence, but the court overruled his objection ; 
and a verdict having been rendered in favor of the plaintiffs, 
a judgment was rendered in their joint names as partners. 

The warrant issued by the justice is in the name of G. M. 
Riddle & Co., and the individual names of the partners com- 
posing the firm are no where stated. ) 

The overruling of the objection to the evidence, and ren- 
dering judgment in the names of the partners jointly, arenow 
assigned for error. 


RicE.& Morean, for plaintiff in error. 
N. W. S#eniy and L. E. Parsons, contra. | 


GOLDTHW AITE, J.—The principle involved. in the pre- 
sent case is identical with the case of Snow & Co. v. Ray, 2 
Ala. 344, in which case the warrant and the judgment stated. 
the plaintiffs by the name of Charles Snow & Co., the state- 
ment in the County Court setting forth the individuals who 
composed the firm, and the statement was held to be good. 
In the present case, no statement was required, the amount 
in controversy being under twenty dollars; and the evidence 
was properly introduced, in order that the names of the firm 
might be set out in the judgment. 
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In the case of James Reid & Co. v. McLeod, 20 Ala. 576, a 
different doctrine was held, in cases pending in the Circuit 
Court; but it is not in conflict with the case first cited, which 
rests upon reasons applicable to proceedings before justices, 
in which the same strictness is not required as in the higher 
courts. 

The judgment is affirmed. 





WALKER vs. GREENE. 


1. A liability evidenced bya written contract cannot be discharged by an executory 
parol agreement. 


Error to the Circuit Court of St. Clair. 
Tried before the Hon. THomas A. WALKER. 


This was an action of ASSUMPSIT by the defendant in er- 
ror against the plaintiff in error, to recover the amount of'a 
promissory note for $200, made by the defendant and one 
Burwell Sellars. 

On the trial a bill of exceptions was allowed, by which it 
appears, that the defendant below offered proof tending to 
show, that soon after the maturity of the note, and while 
Burwell Sellars, the co-maker, was still in the country, he 
made an agreement with the plaintiff, that the defendant was 
tocut two pair of mill rocks for the plaintiff, according to 
particular dimensions to be furnished by the plaintiff, estima- 
ted to be worth forty dollars, and said mill rocks were to be 
taken in full discharge of defendant’s liability on said note; 
that; sometime after this agreement was entered into, the 
plaintiff came into the neighborhood where: defendant and 
Sellars lived, and said he was going to give defendant the 
measures for the rocks, but he departed without doing 80; 
that the defendant remained, from the time of the agreement 
up to the time of trial, in the county, and still resides there: 
There was no proof that the rocks had been cut ‘or delivered. . 
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to the plaintiff, or that the measures had been furnished by 
the plaintiff to the defendant. 

The bill of exceptions states, that there was other proof in 
the cause, and conflicting, but does not state what. 

“On this state of facts, the court charged the jury, that, if 
the plaintiffhad agreed to receive, and had actually received the 
mill rocks, in discharge of defendant’s liability, then he could 
not recover; but if he had never received the rocks, and they 
were of much less value than the note, although he might 
have agreed to receive them, then they must find for the 
plaintiff.” 

To this charge defendant excepted, and asked the court to 
charge the jury, “that, if they believed from the proof that 
the plaintiff had agreed with defendant to receive two pair of 
mill rocks, notwithstanding the rocks were of much less val- 
ue than the note, to be cut by the defendant, the measures 
of which were to be afterwards furnished by plaintiff, which 
rocks were to be in full discharge of defendant's liability on 
said note; and if plaintiff had never furnished the measures 
of said rocks, and in the meantime said Sellars had left the 
county, defendant all the while remaining in the neighbor- 
hood where the rocks were to be cut, then plaintiff could not 
recover, and they must find forthe defendant.” This charge 
the court refused to give, and the defendant excepted. 

The charge of the court as given, and refusal to charge as 
prayed, are here assigned for error. 





B. T. Pops, for plaintiff in error. 
G. HEwIr't, contra. 


GIBBONS, J.—The principle which necessarily controls the 
questions arising upon the bill of exceptions in this case, is, 
that a liability evidenced by a written contract cannot be dis- 
charged by an executory parol agreement. Adams v. Nich- 
ols, 19 Pick. 275. It is unnecessary in the present case, to 
decide whether the contract which the defendant’s evidence 
tends to show, and on which he relied for his defence, was 
valid or not. Conceding it to be valid, until it was execu- 
ted it could afford no defence to the note. The charge of the 
court as given to the jury seems to recognize this principle, 
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whilst the charge prayed by the defendant denies it. It fol- 
lows, therefore, that there was no error in the charge given, 
and that the charge asked was properly refused, 

The judgment of the court below is consequently affirmed. 





LANGDON vs. WILLIAMS. 


1. In assumpsit against the endorser of a note not payable in bank, it its erro- 
roneous to render judgment by default without the intervention of a jury, 
either under the common counts, or a special count which contains no aver- 
ment of suit against the maker, and no allegation dispensing with the neces- 
sity for such averment. 


ERROR to the Circuit Court of Mobile. 
Tried before the Hon. LYMAN GIBRONS. 


Assumpsit, by Williams against Langdon, as endorser of a 
note for $60, made by one Landman, and payable to defen- 
dant. The declaration contained the common counts and a 
special count on the endorsement. Judgment by default 
was rendered, without the intervention of a jury, “for $63, 
the damages due by the promissory note declared on.” 


P. Hami.ton,for plaintiff in error. 


CHILTON, C. J.—Williams declared against Langdon as 
endorser of a promissory note for $60 made by one Joseph 
Landman, adding the common counts in the declaration, There 
is no averment of any suit against the maker of the note, 
nor is there any allegation dispensing with the necessity for 
such averment. Judgment was rendered by default for $63, 
‘‘ damages due by the promissory note declared on, &c.” with- 
out the intervention of a jury. 

This judgment cannot be supported upon the first count, 
because that sets forth no legal ground of action, and is 
manifestly bad. Sims v. The Central Bank of Georgia, 2 
Ala. Rep. 294; Ryland v. Bates, 4 ib. 342, The judgment en- 


try shows that the recovery was upon that count. But if we 
44 
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refer it to the common counts, it was necessary that a jury 
should have passed upon the facts to be proved, in order to 
entitle the plaintiff to a recovery upon the note. If it had 
been mercantile paper, the law requires that the signature of 
the maker and of the endorser should have been proved, and 
these questions of fact were for the jury. 4 Por. 515; 5 ib. 
154. A fortiori, should a jury have come, when to these are 
superadded the conditions imposed by the statute as pre-re-. 
quisites to arecovery. 

As the judgment cannot be supported by referring it to 
either count, it is erroneous, and must, therefore, be reversed, 
and the cause remanded. 





BINFORD vs, BINFORD. 


1. The limitation for writs of error from decrees of the Court of Probate, is three 
years. 
2, When a mimor propounds his interest by petition to the Court of Probate, and 
is made a party to a decree previously rendered, for the purpose of contesting 
_ its validity by writ of error, the entry making him a party relates back to the 
rendition of the decree, and he must sue out his writ of error within three 
years from the rendition of that decree. 


ERRoR to the Circuit Court of Limestone. 
Tried before the Hon. THomas A. WALKER. 


Addison H. Binford, the plaintiff in error, made a final 
settlement in 1848, with the Orphans’ Court of Limestone, of 
his guardianship of Robert H. Binford, the defendant in error. 
The record shows, that forty days’ notice of this settlement 
was given by publication according to law; that the guar- 
diah’s accounts and vouchers were filed for the same length 
of time; and that when the accounts and vouchers were aud- 
ited and examined, a balance was found in favor of the ward, 
for which a decree was rendered. . 

No further proceedings appear to have been taken until 
1852, when the ward, by his next friend and guardian, filed 
his petition in the Court of Probate, setting forth the said set- 
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tlement and decree, and alleging that he was a minor at the 
time of its rendition, and also at the time of filing his petition ; 
that, on said settlement, no guardian ad litem had been ap- 
pointed for him; that the notice required by law had not been 
given, and that the decree was therefore erroneous. The 
prayer of his petition was, that he might be made a party to 
said decree, for the purpose of suing out a writ of error to 
reverse it. 

Exceptive allegations to this petition were filed by the for- 
mer guardian, which it is unnecessary to notice, as they do 
not enter into the opinion of the court. On the hearing of 
the petition, the ward, by his next friend and guardian, was 
made a party to said decree, and an order was entered to that 
effect on February 23, 1852. 

The ward then sued out a writ of error to reverse said de- 
cree rendered in 1848, returnable to the Circuit Court, and 
there assigned for error the failure to appoint a guardian ad 
litem for him on said settlement. The defendant in error in 
that court moved to dismiss the writ of error; but his motion 
was overruled, and judgment was rendered reversing the de- 
cree of the Orphans’ Court, and remanding the cause. 

From this judgment of the Circuit Court, a writ of error is 
sued out to this court; and the errors here assigned are, the 
refusal of the Circuit Court to dismiss the writ of error, and 
the judgment of reversal. 


K. J. Jonxgs, for plaintiff in error. 
RoseErt C, BRICKELL and LUKE PRYOR, contra. 


GOLDTHWAITE, J.—The only question necessary to 
consider in this case, arises upon the action of the Circuit 
Court in overruling the motion there made to dismiss the writ 
of error. The decree of the Orphans’ Court was rendered in 
1848; the writ of error was not sued out until 1852; and it 
has been settled by this court, that the period of limitation 
for writs of error upon decrees of the Orphans’ Court, is three 
years. Bohannan v. Watts, 14 Ala. 574. 

This would appear to be decisive of the case; but it is 
urged on the part of the defendant in error, that he was not 
a party to the decree rendered in 1848, not being represented 
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by guardian ad litem upon the settlement on which the same 
was based; that he only became a party by the subsequent 
proceedings in the Court of Probate, and the order there made 
in February, 1852; and that the decree was only operative, 
as against him, from that date. 

It is true, that in cases pending in the Probate Court, any 
person claiming an interest in the cause or subject matter of 
the suit may intervene, and by petition make himself a party ; 
and being made a party, he can then properly sue outa writ 
of error. Watson v. May, 8 Ala. 177. The case of Lee v. 
Browning, 15 Ala. 499, goesastep further, and recognizes the 
practice of making new parties after a final decree, for the 
purpose of reversing the same on error. Where, however, 
this is done, the person thus made a party stands precisely in 
the same situation as if he had been upon the record at the 
rendition of the decree. If he was allowed three years from 
the time he was thus made a party, within which to sue out 
his writ of error, it follows that any one who would have the 
right, under the decision last referred to, to come into the 
case, might postpone the revision of the decree beyond the 
period fixed by law, and by this course effectually defeat the 
limitation to writs of error as fixed by the legislature. To 
avoid these consequences, we must hold that, when a party is 
made after the rendition of a decree in the Probate Court, for 
the purpose of contesting its validity by writ of error, the 
entry making him a party relates back to the rendition of the 
decree ; and that being the case, he would be required to bring 
his writ of,error within three years from the rendition of the 
decree which it is his object to reverse. 

Our opinion on this point, as it is decisive of the case, ren- 
ders it unnecessary to decide the other points made. The 
Circuit Court should have dismissed the writ of error; its 
judgment is therefore reversed, and judgment here rendered 
dismissing such writ. 
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HENRY et vx. vs. HICKMAN. 


1. In assumpsit against husband and wife jointly, a count is demurrable which 
shows a cause of action against the husband alone. 

2. When suit is brought against husband and wife under the act of 1850, for arti- 
cles of family supply, the declaration must distinctly aver that the wife has'a 
separate estate, which is sought to be charged. 


ERROR to the Circuit Court of Tuskaloosa. 
Tried before the Hon. THomas A. WALKER. 


Assumpsit by Hickman against the plaintiffs in error, as 
husband and wife. The declaration contains two counts; one 
upon a promissory note made by the wife during coverture, 
with the allegation that the consideration of the note was 
goods, wares and merchandize, furnished to the family of de- 
fendants’ as supplies, such as were suitable and adapted to 
their degree and condition in life. The second count is for 
goods, wares and merchandize, sold and delivered to defen- 
dants, with the same allegation, that they were for the supply 
of the family, and suitable to its condition and degree. 

The defendants demurred to the whole declaration, and to 
each count separately, but their demurrers were overruled. 
They then pleaded the general issue, and plaintiff recovered 
a verdict against them. 

The overruling of the demurrers is now assigned for error. 


P. & J. L. Martny, for plaintiffs in error. 
Moopy, contra. 


GIBBONS, J.—We think the court below erred in over- 
ruling the demurrer to the declaration. It does notshow a 
cause of action for which the husband and wife may be sued 
jointly. At common law, the legal identity of the wife is 
merged in the husband. During coverture, and whilst living 
with her husband, the wife cannot contract, either in her own 
name, or in that of her husband, so as to bind him, without 
his authority; nor has she any standing in court, either as 
plaintiff or defendant, on such acontract. The wife may bind 
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her husband for necessaries, because the law presumes the 
authority and consent of the husband for these; but such a 
contract is not the contract of the wife, but of the husband, 
for which she is not bound. The declaration, then, shows a 
cause of action against the husband alone at the common law. 

But it is supposed that the declaration can be supported 
under the act of 1850, the seventh section of which is as fol- 
lows: “That for all articles of family supply, or used in the 
family, which are suitable to the estate and condition in life of 
the family of such husband and wife, and for which the hus- 
band would by the common law be liable, the husband shall 
be severally, and the husband and wife jointly liable and sua- 
ble at law: and the separate estate of the wife, secured to her 
under the provisions of this act, or of the act to which this is 
an amendment, shall be subject at law to all debts, contracts, 
or engagements for such articles, by suit against her and her 
husband.” We cannot suppose that this act intended to cre- 
ate a liability in all cases against the wife, jointly with her 
husband, for supplies furnished to the family. Itis applicable 
only to specific cases, to-wit: where the wife has a separate 
estate; and in an action brought to recover for supplies fur- 
nished to the family, it must distinctly appear by the declara- 
tion, that she has a separate estate which is sought to be char- 
ged, before any liability appears against the wife, and before 
she can have a standing in court. This declaration contains 
no such averment, and no cause of action is shown against 
the wife, but a good one against the husband. The declara- 
tion presents, then, the case of a misjoinder of parties defen- 
dants; and that, in a matter ex conitractu, is fatal to the plain- 
tiff, whenever it becomes apparent to the court. 3 Conn. 194; 
11 Johns. 101; 2 ib. 218. 

The demurrer to the declaration, and to each count of it, 
should have been sustained. The judgment of the court below 
is reversed, and the cause remanded. 
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SCOGGIN vs. SLATER, Apw’r. 


1, A contract for the sale of improvements on land, consisting of sundry houses, 
is not within the statute of frauds of this State. 


Error to the Circuit Court of Choctaw. 
Tried before the Hon. JoHN Braae. 


AssumpPsiT by the plaintiff in error against the defendant, 
as administrator of James W. Karle, deceased. 


R. H. Smiru, for plaintiff in error. 
No counsel appeared for defendant. 


CHILTON, C. J.—This was assumpsit by the plaintiff in 
error against the defendant, as administrator of James W. 
Earle, deceased, to recover a sum of money agreed to be paid 
verbally for certain improvements on land which the plaintiff 
then had in his possession, and which, upon making the con- 
tract, he delivered to the defendant's intestate, who retained 
the same until his death, after which the defendant, as his 
administrator, took and still retains the possession. The bill 
of exceptions distinctly states, that the amount agreed to be 
paid was for the improvements, consisting of sundry houses, 
and not for the land. The circuit judge charged, that the 
action could not be sustained on such agreement, and the 
question presented for our revision is, whether the contract 
for the sale of the improvements is within the statute of 
frauds. 

This is not a contract for the sale of lands, and in our opi- 
nion is not obnoxious to the statute requiring such contracts 
to be in writing. 

Under our statute for the relief of tenants in possession 
holding adversely a given time against dormant titles, it fre- 
quently may happen that the tenant is entitled to pay for his 
improvements, and the statute points out the mode in which 


he can recover. Clay’s Dig. 320 § 47. Now, if, instead of 


litigating the question, the parties agree on the value of the 
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improvements, and the tenant surrenders them to the owner 
of the land on his promise to pay a given sum, we see no rea- 
son why he may not be entitled to recover the sum thus 
agreed to be paid. 

The New York statute is fully as broad as our own, and it 
has several times been decided that a promise to pay for im- 
provements on land is not within the statute, and is valid 
without writing. Benedict v. Bebee, 11 Johns. Rep. 145; 
Frear v. Hardenburgh, 5 ib. 272, and the note to this last 
named case, p. 277. 

The bill of exceptions distinctly states, that the considera- 
tion was for the sale of the improvements and not for any 
interest in the land, and that possession of such improvements 
was delivered to the purchaser. Here, then, was a valuable 
consideration, and whether we are correct in the supposition 
that the plaintiff was entitled to compensation for the im- 
provements under the statute for relief against dormant titles, 
or whether they regarded these fixtures as personal chattels 
with the view of their ultimate severance from the freehold, 
as in the case of Foster v. Mabe, (4 Ala. 402,)makes no dif- 
ference, since in either event the parol contract would be 
valid. The statute was intended to avoid only such parol 
contracts as attempted to pass an interest in the land itself, 
and not such collateral agreements as pass no interest in the 
land. 5 John. 276. 

Let the judgment be reversed, and the cause remanded. 





HATTER vs. EASTLAND. 


1. The act of February 11, 1850, confers upon a judge of probate power to 
“ grant” a certiorari ; and when the writ is issued and signed by him, it is 
operative as his fiat, even if he has no authority to issue it. 

2. The writ of certiorari itself is simply the means by which the case is removed 
to the Circuit Court, and it may be dispensed with by the parties without af- 
fecting the jurisdiction of the court. 

8. When the plaintiff files his statement in the Circuit Court, and continues the 
cause, it is an admission on his part that he is rightly in court, and he cannot 
afterwards object to the certiorari. 
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ERRor to the Circuit Court of Pickens. 
Tried before the Hon. B. W. HuntTINGTON. 


NIcoLson, for plaintiff in error. 
K. W. PECK, contra. 


GOLTHW AITE, J.—It is true, that the original jurisdic- 
tion of the Circuit Court, in civil cases, is limited by the 6th 
section of the 5th article of the constitution, to amounts ex- 
ceeding fifty dollars; but the legislature has conferred upon 
it appellate jurisdiction in cases under that amount, and all 
that is necessary to authorize the Circuit Court to try a case 
under fifty dollars, so far as the mere question of authority 
is concerned, is the fact that it is brought before it from the 
inferior tribunal, and was first determined there. In the pre- 
sent case, the record shows that the amount was under fifty 
dollars; that suit was commenced before a justice of the 
peace, and a judgment rendered by him; that the defendant 
applied to the probate judge, and on petition obtained from 
him a certiorari directed to the justice, requiring him to send 
up the papers in the case, &c., to the Circuit Court. A bond 
was given; the papers and transcript of the judgment were 
sent up; and the record also shows, that the plaintiff, after 
filing the statement required by law, continued the case upon 
affidavit. 

Conceding that the judge of probate had not authority to 
issue the writ of certiorari, yet the power is expressly con- 
ferred upon him by the act of 11th of February, 1850, (Acts 
1849-50, p. 25 § 11,) to grant the writ, and the certiorari 
signed by him is operative as his fiat. The writ itself is sim- 
ply the means by which the case is removed to the Circuit 
Court, and it may be dispensed with by the parties without 
affecting the jurisdiction of the court. The filing of the state- 
ment, and the continuance of the case by the plaintiff, was an 
admission on his part that the case was rightly in court, and 
after that, he should not have been allowed to object to the 
certiorart. 

The judgment of the court in dismissing the case, and 
awarding a procedendo to the justice, was erroneous; and the 
judgment must be reversed and remanded. 
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SAMMIS vs. JOHNSON. 


1. The Appellate Court can only consider such questions as are raised by spe 
cific exceptions to each ruling of the court below, in the progress of the cause ; 
and in construing the bill of exceptions, for the purpose of ascertaining what 
was or was not excepted to, it will be construed most strongly against the 
plaintiff in error. 

2. When the bill of exceptions sets out several distinct rulings of the court adverse 
tothe plaintiffin error, in the rejection of evidence and the rendition of judgment, 
and concludes with the words: “To which defendant excepted,” the excep- 
tion will be construed to apply only to the ruling of the court immediately pre- 


ceding it. 
Error to the Circuit Court of Choctaw. 
Tried before the Hon. JoHN Braga. 


This was an action commenced by the defendant in error 
against the plaintiff in error, before a justice of the peace in 
Choctaw county. The justice gave judgment for the defend- 
ant, and the plaintiff appealed to the Circuit Court. On the 
trial in the latter court a judgment was rendered against the 
plaintiff in error for five dollars. A bill of exceptions was 
allowed at the trial, which is substantially as follows: 

“The proof was, that the defendant was one of the securi- 
ties on a penal bond executed to plaintiff by one ——, in the 
sum of twenty-five dollars; that the condition of the bond 
was admitted by defendant to have been broken, and the de- 
fendant thereupon promised to pay plaintiff one half of the 
amount of damages he hadsustained on account of the same; 
on which promise the suit wasbrought. The plaintiff further 
proved, that thegmount of damages sustained was ten dol- 
lars. The defendant then offered to prove, that in a settle- 
ment with the security Bryan, Bryan had paid plaintiff 
twelve ;%°, dollars, on account of his supposed liability on 
the bond; to which plaintiff’s counsel objected, and the ob- 
jection was sustained. 

On this evidence, the court gave judgment against the de- 
fendant for five dollars, to which defendant excepted ; where- 
upon this bill of exceptions is sealed,” &c. 

From this judgment the defendant prosecutes his writ of 
error to this court, and here assigns for error: 
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1. The rejection of defendant's testimony. 
2. The rendition of judgment for plaintiff below. 


JAMES QO, WILLIAMS, for plaintiff in error. ‘ 
R. H. Situ, contra. 


GIBBONS, J.—The first point to be settled on this bill of 
exceptions is, what questions are properly presented by it for 
our decision? The court below excluded certain evidence 
offered by the defendant, and that is one of the errors here 
assigned. But it does not appear that the defendant except- 
ed to this ruling of the court, except by implication; and the 
question now is, whether we can here consider it. This is 
not an open question in this court. The repeated decisions 
upon it, with which we are fully satisfied, prevent us from its 
further discussion. We can only regard such questions as 
are raised by specific exceptions to each ruling of the court 
below in the progress of the cause; and in the construction 
of the bill of exceptions, for the purpose of ascertaining 
what was or was not excepted to, we will construe it most 
strongly against the party excepting. 

It is contended, that the pronoun “which,” in the phrase 
“to which the defendant excepted,” in the last paragraph in the 
bill of exceptions, relates back to the previous ruling of the 
court against the defendant on the testimony offered by him ; 
but we are not more at liberty to give it that construction. 
In the case of Andress v. Broughton, 21 Ala, 200, this pre- 
cise question arose, and this court decided against the con- 
stuction here contended for. See also the case of Croft y. 
Ferrell et al. 21 Ala. 351. From these decisions we are not 
disposed to depart, how much soever they may seem to con- 
fiict with the case of Fletcher v. Wilson, 1 Ala. 602. 

The judgment of the court below on the proof before it, as 
set out in the bill of exceptions, we think was correct, and it 
is consequently affirmed. 
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KYLE vs, MAYS, Use &c. or POND. 


1. In debt on administrator’s bond suggesting a devastavit, if the declaration avers 
the execution of the bond, a final settlement of the estate by the administrator, 
the rendition of 'a decree against him in favor of a distributee for whose use 
the suit is brought, that this decree is unreversed, and that the administrator 
did not truly administer the estate, but failed to pay said decree, and wasted 
and converted the assets, it is sufficient to charge the obligors. 

2. After a decree is rendered against the administrator on the final settlement of 
his administration, no demand is necessary in order to maintain an action of 
debt on his bond suggesting a devastavit. . 

3. The decree rendered against the administrator is conclusive evidence of a suffi- 
ciency of assets; and the records of the appraisement and sales of property 
belonging to the estate, would be simply redundant evidence, and could furnish 
no ground of reversal. 

4. As no demand is necessary in such case in order to maintain an action of debt 
on the bond, the admission of evidence of a demand made of the surety is no 
available error. 

5. A decree of the Orphans’ Court against an administrator, for the amount of 
which an action of debt on his bond is brought, bears interest from the time of 
its rendition. 


Error to the Circuit Court of Coosa. 
Tried before the Hon. JoHN D. PHELAN. 


This was an action of DEBT on an administrator’s bond, in 
the name of the judge of the County Court, for the use of 
Isaac P. Pond, against the plaintiff in error, as the surety of 
William E. Hatchett. 

The declaration alleges the appointment of the said William 
KE. Hatchett as administrator of Thomas Hatchett, deceased, 
the execution of the bond sued on, a final settlement of the 
estate and a decree thereon rendered against the administrator 
in favor of said Isaac P. Pond, in right of his wife, who was 
one of the distributees of the estate; that said decree is unre- 
versed and unsatisfied; that assets of the estate sufficient to 
pay said decree came to the hands of said administrator ; that 
said administrator did not truly administer the assets of said 
estate, nor pay said decree, but wasted said assets, and con- 
verted them to his own use. The declaration also alleges the 
death of said administrator, and the insolvency of his estate. 

The defendant demurred to the declaration, but his demur- 
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rer was overruled; he then pleaded: 1. Nil debet; 2. Per- 
formance; 8. That the money sued for had not been demand- 
ed of said administrator in his lifetime, nor of his legal repre- 
sentative since his death; and that he had the same in his 
possession, from the rendition of said decree up to the time of 
his death, ready to pay over when demanded. Plaintiff de- 
murred to the third plea, and his demurrer was sustained. 

On the trial, the plaintiff offered in evidence the record of 
said final settlement and decree of the Orphans’ Court, the 
record of the administration bond, and its approval by the 
judge of the County Court; also, the appraisement and sales 
of the property belonging to said estate. The defendant ob- 
jected to the admission of each of these records, except the 
first; but his objection was overruled, and he excepted. 
Plaintiff also proved a demand of the money sued for, of the 
defendant; to which also defendant objected, but his objection 
was overruled, and he excepted. 

The court charged the jury, that, if they found for the 
plaintiff, they should allow interest from the rendition of the 
decree; and to this charge defendant excepted. 

The defendant requested the court to charge, that, if plain- 
tiff had failed to prove a demand of the money sued for, of 
the administrator in his lifetime, or of his legal representative 
since his death and before the commencement of this suit, 
then he could not recover; which charge ine court refused to 
give, and defendant excepted. 

The rulings of the court upon the pleadings and evidence, 
the charge given, and the refusal to charge as requested, are 
now assigned for error. 





L. E. Parsons and Joun WHITE, for plaintiff in error. 
8. P. Storrs, contra. 


' GOLDTHW AITE, J.—The first: question presented upon 
the record, is, as to the correctness of the action of the court be- 
low in overruling the demurrer tothe declaration. In this there 
wasnoerror. Theaction was brought upon an administration 
bond, suggesting a devastavit against the administrator. It 
- avers the execution of the bond, a final settlement of the es- 
tate by the administrator, the rendition of a decree against 
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him, in favor of the party for whose use the action ‘was 
brought, as one of the distributees of the estate; that the de- 
cree is unreversed, and that the administrator did not truly 
administer the estate, but failed to pay such decree out of the 
effects thereof, or otherwise, and wasted and converted the 
same to his own use. These allegations are, in our opinion, 
sufficient to charge the obligors to the bond. Itis true, that 
a creditor at large of the estate cannot maintain an action 
against the administrator for a devastavit, until he has obtained 
a judgment to be levied of the goods of his intestate, (Thomp- 
son v. Searcy, 6 Port. 393, and ‘cases there cited;) and the 
reason is, that the representative has the right to require that 
the demand against the estate should be judicially ascertain- 
ed, before he can be compelled to appropriate the asséts to 
its payment; but when that has been done, and the claim 
fastened upon the estate by the judgment of a court of com- 
petent jurisdiction, the failure to apply the assets to its pay- 
ment, is a breach of the condition of the bond, and an action 
can be maintained upon it without the issue and return of an 
execution. Thompson v. Searcy, supra. Apply these prin- 
ciples to the question under consideration, and there is no dif- 
ficulty in arriving at a correct conclusion. The final settle- 
ment and decree in the Orphans’ Court, was a judicial as- 
certainment of the debt, binding not only on the administra- 
tor, but his sureties, (Lampkin v. Heyef, 19: Ala. 227;) and 
the failure to pay such decree, the assets being sufficient, 
amounts to a breach of the bond; and the averment of 
these facts is all that is necessary to charge the obligors. 

The demurrer to the third plea was also properly sustained. 
As we have already observed, when a demand is judicially as- 
certained against ar estate, it becomes the duty of the admin- 
istrator to pay it, if the assets are sufficient; and if he fails to 
do so, it is in law a devastavit, for which he and his sureties 
are chargeable, without the issue of an execution. | If ‘such is 
the law, there can be no necessity for a demand, ‘as he can 
discharge himself, either by the payment to the party obtain- 
ing the judgment, or to the clerk of the court in which the 
judgment is rendered. Murray v. Charles, 5 Ala. 678; 
Haynes v. Wheat, 9 Ala. 239. 

If there -was any error in admitting the approval of the 
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bond as part of the record, it could not avail the plaintiff in 
error, as the execution of the bond was admitted by the fail- 
ure to plead the appropriate plea, and, under the pleadings 
as they were, no proof of its approval was necessary. 

So also in relation to the appraisement and returns of the 
sale of the property. We have already decided, that the de- 
cree of the Orphans’ Court in favor of a creditor after the de- 
cree of insolvency, in the absence of fraud, is conclusive upon 
the administrator and his sureties, not only as to the debt thus 
ascertained, but also as to the sufficiency of assets in his hands 
to meet it, (Watts v. Gayle, 20 Ala. 817;) and the same prin- 
ciple necessarily applies to a decree rendered on a final set- 
tlement in favor of a distributee. The amount for which 
the decree is to be rendered cannot be ascertained, without 
first determining the assets. The decree itself being thus 
conclusive evidence of a sufficiency of assets, no other evi- 
dence was necessary; and the appraisement and sales of the 
property belonging to the estate, were simply redundant or 
superfluous evidence, and as such testimony could not have 
prejudiced the defendant, he will not be heard to complain of 
the error, if error it was. 

For the same reasons, there was no available error in ad- 
mitting the evidence showing a demand of the moneys sued 
for, of the defendant below. No demand was necessary to 
render him liable. 

Neither was there any error in the charge given, or tefu- 
sal to charge as requested. The decree of the Orphans’ Court 
bore interest, (Clay’s Dig. 284 § 5;) and, as we have already 
seen, no demand of the administrator was necessary. 

The judgment is affirmed. 
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WILLIAMS Et AL. vs. MCCURDY & ALDRICK. 


1. Since the passage of the act of 1848, a summary judgment under the act of 
1819 cannot be rendered against a sheriff and his sureties, for his failure to 
return an execution, although the notice of motion was issued before the pas- 
sage of the act of 1848. 

2. No direct judgment can be rendered in the Appellate Court against the plain- 
tiff’s security for costs in the court below; but the certificate of the judg- 
ment rendered in the former is a suficient predicate for the statutory pro- 
ceeding by motion against the security below. 


Error to the Circuit Court of Perry. 
The record does not show the name of the presiding judge. 


MorTIon by the defendants in error fora summary judg- 
ment, under the act of 1819, (Clay’s Digest 206 § 22,) against 
Job M. Williams, as sheriff of Perry county, and his sureties 
on his official bond, for his failure to return an execution ac- 
cording to law. 

The notice of this motion was issued on the 5th of No- 
vember, 1846, and was served on Williams on the 7th of No- 
vember, 1846. It-sets forth the contents of the execution 
in the usual form, and appears to have been regularly dock- 
eted and continued until the Spring term, 1849, when the 
motion was tried on issue joined, and a judgment rendered 
for the plaintiffs, for the amount of said execution and inter- 
est.thereon, according to the provisions of the act of 1819. 
To revise this judgment, the defendants have sued out this 


writ of error. 


I. W. Garrort, for plaintiffs in error, cited Broughton v. 
Br. Bk. at Mobile, 17 Ala. 828; Pope v. Lewis, 4 ib. 487; 
State v. Tombeckbe Bank, 1 Stew. 347. 


E. W. PEcK, contra. 


GIBBONS, J.—This case, we think, is entirely within the 
principle announced by this court, in the cases of Broughton 
et al. v. Branch Bank at Mobile, 17 Ala. 828, and Pope v. 
Lewis, 4 Ala. 487; and the judgment of the court below 
must be reversed on the authority of those cases. The pro- 
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ceeding in the court below was purely a statutory one, and the 
judgment rendered was for an amount not authorized by any 
statute in existence at the time it was rendered: it is, there- 
fore, a judgment unauthorized by law. 

Let the judgment of the court below be reversed, and the 
notice be dismissed, and let the plaintiffs in error recover 
their costs in this court, and in the court below. 


Nore.—After the foregoing opinion was pronounced, a 
motion was submitted by plaintiffs’ counsel relative to costs, 
upon which the following opinion was delivered : 


Per Curiam.—In this case, a motion is made by the plain- 
tiffs in error, to have judgment here rendered against the se- 
curities for costs, both for the cost of this court and of the 
court below ; and this motion failing, then, to have the cause 
remanded, in order that they may have the statutory remedy 
in the court below against the security for costs in that court, 
and also that judgment be here rendered against the said se- 
curity for the cost of this court. 

Our opinion is, that we have no power to render any judg- 
ment here directly against the security for costs in the court 
below. That security must be proceeded against in the court 
below, according to the statute in such case made and provi- 
ded. Nor do we think it necessary for that purpose, to re- 
mand the cause, as the certificate of the judgment here ren- 
dered will be a sufficient predicate for the proceeding by mo- 
tion in the court below. 


WHITE vs. BLOUNT & SKELTON. 


1, In appeal cases from the judgment of a justice of the peace, the rendition of 
judgment by default on one day againstsome of the defendants, and on another 
day against the others who made defence, is a mere irregularity for which 
the proceedings should not be quashed. 


Error to the County Court of Tuskaloosa. 
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This was a proceeding commenced before a justice of the 
peace, and brought to the County Court by appeal. 

It appears that White, having a judgment before a justice 
of the peace against George M. Hardwicke, executor of Geo. 
Hardwicke, deceased, sued out a ji. fa. thereon, and placed it 
in the hands of A. W. Spears, a constable of Tuskaloosa 
county, who failed to return it according to law; whereupon 
White proceeded before the justice against Spears, and Moses 
MeGuire, Swan H. Skelton, and Robert P. Blount, his sure- 
ties on his official bond as constable. The defendants acknow- 
ledged service of notice; and on the return day, the justice 
rendered judgment against Spears the constable, and McGuire, 
one of the sureties, forthe amount of White's fi. fa. v. Hard- 
wicke, these defendants not having appeared or defended. 
Skelton and Blount appeared and showed cause for a continu- 
ance as to themselves, and the justice granted them a con- 
tinuance for eight days, when a trial was had as tothem, and 
judgment rendered against them also. From this judgment 
Skelton and Blount appealed to the County Court. 

In that court, they moved to quash the proceedings before 
the justice for irregularity in the judgment; which motion 
was sustained, and the proceedings quashed. A judgment 
was rendered against White in the court below, for costs. 
From this judgment a writ of error is prosecuted to this court, 
and the judgment of the court, quashing the proceedings be- 
fore the justice, and giving costs against the plaintiff, is here 
assigned for error. 


H. W. Peck, for plaintiff in error. 
Moopy, contra. 


LIGON, J.—The County Court erred in sustaining the 
motion to quash the proceedings before the justice of the 
peace, for a mere irregularity in the judgment rendered by 
him. The act of 1819, Clay’s Dig. 315, § 12 declares, that 
cases of appeal from the judgments of a justice of the peace, 
shall; in the appellate court, be tried de novo, and decided ac- 
cording to the justice and equity of the case, without regard 
to any defect in the warrant, summons, or other proceedings 
of the justice of the,peace before whom the suit was tried. 
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Minor’s Rep. 57; ib. 204; 2 Stew. 480; ib. 400; 2 Por. 48; 
5 ib. 513; 6 ib. 121; 1 A. R. 157; 15 ib. 675. 

The rendition of the judgment by default against Spears 
and McGuire on one day, and against Blount and Skelton, who 
made defence, on another, is a mere irregularity, for which 
the proceedings should not have been quashed. The court 
should have retained the case, and tried it on an issue made 
up under its direction. 

Let the judgment be reversed; and as the common law 
jurisdiction, heretofore existing in the County Courts, has been 
taken away from them, the cause will be remanded to the 
Circuit Court of Tuskaloosa county, there to be tried as the 
statute directs. 


MAGHE vs. DOE Ex bem. HALLETT & WALKER Et AL. 


1, When the boundary lines of a grant are fixed by the grant itself, the question 
as to what are these lines is purely one of law. 

. The plat or plan of the Collins survey, as corrected by Pintado, which aceom- 
panied the Orange Grove grant, was a part of the grant itself; and the grant 
is for all the lands included within the lines of this survey, extended without 
variation to the channel of the river, or low water mark. 

3. The Orange Grove grant having been confirmed by act of Congress of March 
8, 1819, as a perfect title, courts of justice are bound by that action, to the 
extent of the recognition, and are concluded, at least in a collateral proceed- 
ing, from any inquiry which might have the effect of avoiding or impairing any 
rights which accrued under the act of confirmation. 

4, The lines fixed by the corrected Collins survey, accompanying the Orange 
Grove grant, are obligatory on the United States and all claiming under them 
since the act of confirmation, and cannot be impeached or changed by any 
evidence tending to show that these lines were incorrectly located, either by 
mistake or fraud on the part of the Spanish Government or its officers, prior 
to the date of the grant. 

5. In determining the riparian rights, as to reclaimed lands in the city of Mobile, 
of a proprietor claiming under a Spanish grant confirmed by act of Congress 
as a perfect title, where the lines of the grant by its terms extended to low 
water mark at its date, the lines should be drawn from the termination of the 
river lines, as they existed at the date of the grant, perpendicularly to the 
channel of the river. 

6. Where the location and survey of an incomplete Spanish grant, made under 
the provisions of the act of Congress confirming it, recognizes and adopts one 


bo 
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of the lines of another grant, as one of its boundary lines, and the parties 
agree to such survey and location, the grantees and the United States are 
mutually bound and estopped by it from disputing that line. 

. Where the Mobile river formed the eastern boundary of an incomplete Span- 
ish grant, and the act of Congress confirming the grant was passed after the 
admission of Alabama into the Union, the lines of the grant could extend 
only to high water mark at that time. 

. Where the evidence of a deceased wituess is offered, the substance of his 
whole testimony must be proved; if any parts of it are irrelevant, the court 
may reject them, but the witness cannot determine upon the relevancy of the 
portions which he omits to prove. 








Error to the Circuit Court of Mobile. 
Tried before the Hon. JoHn Braaa. 


EJEcTMENT for a lot of land situated in the city of Mobile, 
being a portion of the lands reclaimed from the river. The 
location of the tract is shown by the following diagram, in 
which B represents an iron-bound stake at the margin of the 
swamp and highland, and C an iron-bound stake on the an- 
cient margin of the river. 
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The plaintiffs below deduced title through two Spanish con- 
cessions; one to Alexander Baudain, dated July 10, 1798, 
and confirmed by act of Congress of March 8, 1822; the 
other to Thomas Price, dated November 18, 1798, and con- 
firmed by act of Congress of March 2, 1829. The defendant 
relied on a Spanish grant to John Forbes & Co., dated Sept. 
25, 1807, and confirmed by act of Congress of May 3, 1819; 
and the principal question on the trial below was, whether 
the premises sued for were included within the limits of the 
grants from which the plaintiffs derived title. 

The Price claim, according to the patent and the survey 
made by John James in 1836, which was offered in evidence 
by the defendant, had no river boundary, the east line run- 
ning in a zigzag course near the ancient margin of the river, 
and the northern boundary being the south line of the grant 
to Forbes & Co. The Baudain claim was founded on a per- 
mission to settle, and is thus described in the original petition : 
“ A vacant tract of land, situated to the northeast of Mobile, 
fronting the east side of Royal street five perches, and ex- 
tending back east to the Mobile river, bounded on the north 
by Terry’s lands, on the west by Royal street, on the south 
by St John street, and on the east by Mobile river.” The 
concession was for the lands embraced in the petition. ‘Ter- 
ry’s lands,” referred to in the petition, appear to have been 
covered by the grant to Forbes & Co., so that the Baudain 
grant was bounded on the north by the south line of the 
grant to Forbes & Co. 

The grant to Forbes & Co., called also the “ Orange Grove” 
grant, may be found in the statement of the case reported in 
Hagan v. Campbell et al., 8 Porter 9, and Hallett & Walker 
v. Hunt, 7 Ala. 882; it recites, in substance: 

1, That the land was surveyed by Joseph Collins in 1802; 

2. That the Fiscal Minister had reported that William Pan- 
ton, a partner of the house of Forbes & Co., had acquired 
- these lands by purchase from William Richardson, who had 
obtained them by grant from the British government in 1767 ; 
that Forbes & Co. had possessed them, and were entitled to 
be confirmed in them without molestation from the crown of 
Spain ; 

3. That Pintado, the Surveyor General, had corrected the 
map of Collins, and caused it to be recorded ; 
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4, That the lands in front should be conceded, extrinsic of 
the lines, and without any alteration of the figure of the 
tract. 

The record shows that William E. Kennedy and Joshua 
Kennedy were the proprietors of the Baudain and Price 
grants; that William E. died in 1825, and Joshua in 1838; 
and that partition of their lands was made, and the land in 
controversy assigned to the heirs of William E., who are 
named in the declaration as the lessors of the plaintiff. 

In relation to the location of the premises, after the plain- 
tiffs had introduced the Price grant, survey and patent, and 
the Baudain grant and survey, they offered evidence condu- 
cing to prove that, about the year 1829 or earlier, Water 
street was opened from St. Louis, (formerly St. John,) to St. 
Anthony street, and continued to State street; that the river, 
at the ordinary tides, was excluded from the locus in quo by 
these improvements, west of Water street; that the locus in 
quo lay to the east of the east line of the Price patent, be- 
tween it and the river; and that if the Baudain claim was 
extended fifty perches on Royal street, and surveyed to the 
river, according to the course of the channel, north 83 degs. 
east, to the north point on Royal street, it would embrace the 
premises sued for. 

The defendant below offered in evidence the grant to 
Forbes & Co., the report of the United States commissioner 
thereon, and the certificate of confirmation, which are all made 
part of the bill of exceptions; he then proved, by the regis- 
ter of the land office at St. Stephens, the survey of this tract 
made in 18385 by Andrew Henshaw, and the survey of the 
Price claim made in 1836 by John James, both of which 
surveys were approved by the surveyor general of the United 
States; also, that the’survey of the Price tract made by James 
Dowell had never been recognized; that the lands granted 
to Forbes & Co. had been sold under a decree of the Court of 
Chancery of Mobile in 1881, on the application of James In- 
nerarity, one of the partners, and a deed to the lands made to 
defendant in 1831 under the decree and sale. 

To prove the occupancy of the lands granted to Forbes & 
Co., and the facts of its boundary, the defendant offered to 
read the statement of James Innerarity, as set forth in the bill 
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of exceptions in the case Doe ex dem. Hunt.v. Hallet & Walk- 
er, 7 Ala. Rep. 882. And to show its competency, he of- 
fered the evidence of Geo. N. Stewart, who deposed, that he 
was counsel for the defendants in that case; that the premises 
sued for were the same; and that the plaintiff’s lessors in the 
present case defended that on the title of Joshua Kennedy. 
He also stated, that he prepared the bill of exceptions in that 
case with great care, and had no doubt that it was strictly 
accurate and contained the substance of all Innerarity’s tes- 
timony in relation to title; that said Innerarity might have 
been examined in relation to damages, or other matters irrel- 
evant to the title; that he could not undertake to state the 
substance of his testimony relating thereto, and could not say 
that he remembered the substance of all his testimony rela- 
tive to the points connected with the title. Defendant also 
proved, that the lessors of the plaintiff in that case were the 
landlords of the present defendant, and that said Innerarity 
had died some time before. The plaintiff objected to this 
evidence, and the court sustained the objection; to which de- 
fendant excepted. 

To establish the south line of the Forbes & Co. grant to be 
according to Henshaw’s survey, the defendant introduced a 
witness, who testified, that the line run by Collins was a 
marked line, well defined in 1808-9 or 10; that it was recog- 
nized in Spanish times, and that Forbes & Co. claimed it ; 
that this was also the line run by Henshaw; that Dowell sur- 
veyed the tract for Innerarity, at the time of his sale under 
the decree in chancery, and that the same line was then fol- 
lowed; that the same line had been surveyed for the Kenne- 
dys in 1823 or 1824; that the line mentioned in Kennedy’s 
patent for the Price tract, was the same line, and that it was 
marked by posts set up by the United States surveyors, as 
shown by theirsurveys. Defendant also proved, that Joshua 
Kennedy had procured the survey made by John James in 
1886; that said Kennedy was well satisfied with it, urged its 
adoption in the land office, and procured the patent certificates 
and patent of the Price claim, which he had recorded in 1837 
in the County Court of Mobile; that in all of his surveys, 
said Kennedy had used and fixed this line as the north line 
of the Price tract, and that his claims in the land office recog- 
nized it. 
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The defendant also offered various deeds, for the same ob- 
ject, and a map of 1817 of the two Kennedys; he further 
proved the admission of Kennedy’s executors, in an answer 
to a bill in chancery, that Joshua Kennedy had never pro- 
cured a location or survey of the Baudain grant, but claimed 
the lands embraced by it under his Price patent; and then 
read the declaration of the Chancellor upon that subject, from 
the decretal order in the case of Kennedy’s Executors v. Ken- 
nedy’s Heirs, 2 Ala. 571. He also proved, that the land to 
the line of Henshaw in 1835, and bounded upon it west of 
the iron-bound stake, had been divided into small city lots, 
and sold by the proprietors of the Forbes & Co. tract; that 
the purchasers had held, without disturbance or objection 
from Kennedy or his representatives, since; that if this line 
was extended, without deflection, to the channel of the river, 
it would embrace the premises sued for; and also offered evi- 
dence conducing to show that such would have been the case 
in 1807 and in 1819. 

For the purpose of rebutting this evidence, and of showing 
that the lands of Forbes & Co., as described in the British 
grant, and referred to in the Spanish grant, did not correspond 
with the Spanish title, and that the lines had either not been 
properly marked by Collins, or had been fraudulently altered 
by him at the time of his re-survey, and that the lines of the 
British grant had been fraudulently removed south of their 
original location, the plaintiffs offered evidence tending to 
establish these facts. This evidence was objected to by the 
defendant; but his objection was overruled, and he excepted. 

The defendant’s counsel asked the court to charge the jury 
as follows: 

1. That if they believed that Collins, the Spanish surveyor, 
marked on the ground a line as the south line of the Forbes 
& Co. or Orange Grove tract, and distinguished the same by 
posts and marked trees, and that this line was claimed by 
Forbes & Co., and was recognized in the private deeds, public 
surveys, maps, patent certificates, and patent of the Kenne- 
dys, as the adjoining proprietors, then the said line was the 
true south line ; 

2. That if William E. Kennedy and Joshua Kennedy, du- 
ing the time they held the Baudain and Price claims, rec og- 
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nized a line in their surveys, maps, conveyances and claims 
in the land office, as the true south line of the Orange Grove 
tract, and received a patent for claims ascertaining the line 
aforesaid, and that this was the same line surveyed to Forbes 
& Co., by which that house and the persons under it claimed, 
then the said evidence was conclusive as to location. 

The court refused these charges, and charged the jury, that 
the true south line of the Forbes & Co. grant was to be ascer- 
tained from all the evidence in the cause; that the acts and 
declarations of the parties were evidence of a very high de- 
scription as to the true position of that line, but the Kenne- 
dys were not estopped by such evidence from ascertaining the 
true line; that if the jury found the south line to be as con- 
tended for by defendants, it would continue to low water 
mark, as it existed at the date of the grant; if the line was 
above the location contended for on the river, it would be 
continued in the same manner; and if it embraced the land 
in dispute, their verdict must be for the defendant; that the 
defendant's line would go to the same point on the line of that 
grant, in any event, and would proceed from thence in the 
nearest and most direct line to the river. 

To the refusals to charge as requested, to the charges given, 
and to the several decisions upon the evidence, the defendant 
excepted, and now assigns them for error. 


JouN A. CAMPBELL, for plaintiff in error: 

There were four pieces of testimony offered on the trial by 
plaintiffs, and objected to by defendant, which are open to one 
common objection, while each is substantially objectionable 
on grounds peculiar to itself. The motive announced for the 
introduction of this testimony cannot be indulged. The grant 
of the British government is recited in the Spanish grant, as 
exhibiting the descriptive marks contained in the plan of Col- 
lins; that this was ascertained by the Collins survey; and 
- that the grant of the Intendant General confirmed and ratified 
to Forbes & Co. the land as set forth inhismap. The British 
grant, then, if it had constituted the basis of the title, and 
could be referred to to control it, could not be ascertained by 
argument from the British Colonial regulations, but must be 
ascertained from the production of that grant. 
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The Spanish grant is the best and only evidence of that 
grant; and its recitals are conclusive, because the act of Con- 
gress of March 8, 1819, recognizes that claim and grant “as 
valid against the United States, and all claims derived from 
the United States.” “The act of 1819 expressly recognizes, 
that is, acknowledges, the grant to Forbes & Co. to be a valid 
and complete title against the United States, or any right de- 
rived from the United States. It does not confirm and im- 
part to it validity, but admits that, per se, it possessed this 
quality; that independently of the legislation of Congress, it 
operated proprio vigore.” 7 Ala. 898. The Supreme Court 
of the United States, speaking of this grant, say: ‘“ Recog- 
nized and confirmed by Congress, by the act of 1819, the 
courts of justice are concluded by the action of the political 
department, and bound to pronounce it a perfect title, in sub- 
stance as well as form, because the claim was within the ex- 
clusive jurisdiction of the political department in 1817, when 
Congress acted on it.” 7 Howard's U.S. R. 592. 

This action of the two governments severed the specific 
parcel of land described in the grant, from the public domain, 
and vested it in Forbes & Co. All parties are estopped from 
denying that the grant was valid and operative ; and parties 
claiming after the passage of the act of 1819, are, by the very 
language of that act, bound. 2 Howard 345; Chastang’s 
Heirs v. Dill, 19 Ala. 421; 8 Howard 298. The act of Con- 
gress, by its very terms and its legal effect, operates as a new 
grant to Forbes & Co., and adopts all the recitals in it. The 
recitals bind all persons who do not claim by a paramount 
title. 10 Mass. 155; 3 Pick. 224; 4 Peters1; 6 ib. 598; 11 
Howard 297. This act cannot be impeached in a collateral 
proceeding. Whether it can be impeached at all, in a judicial 
proceeding, is doubtful; but if so, it must be by the orders of 
Congress, and upon a direct proceeding to invalidate the grant: 
it is as conclusive as a judgment. The case in 10 Howard 
442 shows a very strong case of fraud and injustice, from all 
inquiry into which the Supreme Court held itself precluded. 

There are also separate objections to each parcel of this 
evidence. 1. We object to the introduction of William E. 
Kennedy’s mortgage, for the reason that a person in posses- 
sion of land, under a valid title, who receives a mortgage to 
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secure a small debt, of a large parcel of land comprising a 
small portion of his own so held, and who asserts no posses- 
sion or claim under that mortgage, and finally recovers his 
debt, and discharges his mortgage, affords no evidence against 
himself, and for a much stronger reason, against his partners 
and co-tenants, as to the boundaries of the land claimed under 
his own title. 2. We object to the Spanish papers, because 
they were not authenticated, nor was any connection shown 
between them and Forbes & Co.; and for a stronger reason, 
because the previous inquiries and discussions relative to the 
location of the Forbes & Co. grant, were merged in the grant 
itself. 3. We object to the British regulations, and the ex- 
perimental surveys made under them and given in evidence, 
because it was not shown that the grant to Richardson was 
one of the kind specified in those regulations, or that those 
were the only regulations in the colony, or that the British 
government ever cancelled his grant, or that the Spanish gov- 
ernment was deceived, or that the United States government 
did not understand all this matter. 4. The Lorent grant was 
surveyed after the Orange Grove grant. Its southern boun- 
dary is the Orange Grove grant, and that grant is referred to 
in it as a marked and defined grant. It is not pretended that 
the surveyor followed the line of that grant: he selected a 
point arbitrarily, and ran the distance set down in the Lorent 
grant. That distance was not a controlling call. The line of 
atract of land may as well be the subject of a call, as a natur- 
al object: it is as certain asa tree. 4 Har. & J. 163; ib. 457. 
Where land is described as running a certain distance to an 
ascertained line, though without a visible boundary, such line 
will determine the admeasurement and extent of the grant. 
6 Ala. 738; 8 ib. 279; 13 Wendell 800. When the lines or 
courses of an adjoining patent, being sufficiently established, 
are called for in a patent or deed, the lines should be extend- 
ed to them, without regard to distance. The Lorent grant 
would have gone to the Orange Grove boundary, without re- 
gard to calls for distance. The attempt was, to change the 
location of the Orange Grove line by taking the least certain 
calls of a junior grant, and the least certain call of its own. 

The first charge requested was legally correct, and should 
have been given, as is obvious from what has been already 
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said. It assumes, that the line surveyed by Collins, and dis- 
tinguished by land marks, claimed by Forbes & Co., recog- 
nized by the United States, acquiesced in and acknowledged 
by the Kennedys, was the controlling line of location. It is 
in consonance with the law, as recognized and settled by this 
court and the Supreme Court of the United States. 4 Ala. 
576, 583; 7 ib. 889; 9 Howard 451; 6 Peters 449; 1 Rich- 
ardson 491. 

The proposition asserted by the second charge asked, is 
equally supported by law and authority. Kennedy's claims 
refer to an ancient date: his maps and surveys recognizing 
this line, are a quarter of a century old; the United States 
survey for him, marking this line with his consent and appro- 
bation, was eighteen years old; his patent had issued thirteen 
years before the trial; possession for thirty years and more 
had been confidently taken, up to the line claimed in this 
case. The fact, then, was beyond dispute. Onecircumstance 
is sufficient. 8 Howard 313. The government survey is 
conclusive in such a case; “as the parties agreed to the sur- 
vey, they are mutually and respectively bound by it.” Ib.; 
11 Ala. 64. The other acts contained in the evidence, and 
enumerated in the charge requested, were sufficient to justify 
the conclusion. 4 Ala. 576; 4 Wheaton 513; 5 Mason 16; 
16 Wendell 285. 

The charge given was erroneous. The construction of the 
grant which fixes a line, and determines the person who made 
it, is given to the jury. They were not to take the Collins 
line, with all the corroborative evidence of its location; but 
to wander at large, in search of a south line considered by 
them to be the true line. The charge was further erroneous, 
in telling the jury that a Spanish title incomplete in 1819, 
and unconfirmed until 1822 or 1827, should go to low water 
mark as it existed in Spanish times, and then go off at right 
_ angles to the river. The recognition in 1819 by the United 
States, of the Orange Grove grant, was equivalent to a re- 
grant, and the lines would extend in a right line to low water 
mark at that date. The decisions of this court, and of the 
Supreme Court of the United States, are uniform in holding 
that no Spanish grant since 1800, and no confirmed grant 
since 1819, will carry the grantee below high water mark in 
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1819. Pollard’s Heirs v. Hagan, 8 Ala. 291; Abbott v. Ken- 
nedy, 5 ib. 893; 3 Howard 212; 9 ib. 471. The grant to 
Forbes & Co. was confirmed before the admission of Alabama 
into the Union, and by express terms goes to low water mark. 
8 Porter 9; 7 Ala. 882. The Pollard grants and confirma- 
tions were all subsequent to the admission of Alabama into 
the Union, and were held to convey no right. It did not fol- 
low that the lines of Kennedy’s title went to low water mark, 
because the lines of the Forbes & Co. grant were to be thus 
extended. The Price patent had no river boundary; the east 
line called for monuments according to course and distance; 
and this court held, in 1 Ala. 64, that the lines could not be 
extended or enlarged, or embrace property in front of it and 
between it and the river. The Baudain claim was identical 
with that of Price, and Kennedy held under the latter, and 
repudiated the former. 

The testimony of Innerarity as detailed in the case in 7 
Ala., should have been admitted upon the proof made by Mr. 
Stewart. All the witness said on the matter of title, was re- 
corded ; the other matters were unimportant, and irrelevant to 
the issue. The rule laid down by this court in 10 Ala. 260, 
was substantially complied with. 








P. HAMILTON and WM. G. JONES, contra: 

The plaintiffs below relied on their ancient possession, the 
Price title, and the Baudain title ; so that a new title is now 
before the court, which was not presented in any of the pre- 
vious cases. The Baudain and Price titles have been surveyed 
and located; a patent was issued on the latter, but none on 
the former; no patent, however, was necessary, as the act of 
confirmation of 1822 is itself a patent, and conveys a good 
title without more. Armstrong v. Chastang, 20 Ala. 609; 7 
ib. 882; 19 ib. 421; 10 Howard 174. The Baudain title 
calls for the river as its eastern boundary, for St. Louis 
street south, Royal street west, and the lands of Forbes & Co., 
or Terry on the north. This title extended north on Royal 
street fifty perches, would cover the locus in quo. The north 
boundary of the Price claim is the line of Forbes &Co. The 
landlords of the defendant insist, that the land sued for is 
within their lines; the plaintiffs claim it as riparian proprie- 
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tors, under one or,the other of their titles; they claim that 
the locus in quo is below low water mark in 1807, and in front 
of their lands under both their titles, and therefore belongs to 
them under the decisions in 8 Porer 9; 7 Ala. 882; 6 Mass. 
439; 6 Pick. 158. They claim to be adjoining proprietors 
with the defendant’s landlords, and insist that their adversa- 
ries have brought their line too far south. 

The question, then, is a question of boundary, and nothing 
else; it is a question of fact, to be determined by the jury. 
7 Ala. 882; 2 Dana 2; 1 Hawks 45; 4 ib. 64,116;1 Dev. & 
Bat. 425; 1 Har. & J. 115, 201; 4 ib. 1; 4 Ala. 581. The 
location of land and lines, and whether lines were ever mark- 
ed, and if so where, are questions of fact for the jury, and 
not of law for the court. Wooster v. Butler, 13 Conn. 309; 
2U.58. Digest 141 § § 545, 547. 

It is said that the plaintiffs below were estopped from dis- 
puting the Collins and Henshaw line, by the sanction of that 
survey in the land office, or by the acts, deeds and admissions 
of Joshua Kennedy. The decision of the court below on 
the former trial, affirmed by this court in 7 Ala. 883, is con- 
clusive upon this point, and shows that we were not estopped. 
The defendants in that case insisted, that the government 
survey was binding, and asked the court so to charge; butit 
was refused. In the argument in this court, it was again in- 
sisted by plaintiffs in error, that the government survey was 
binding; and Mr. Campbell, then of counsel for the defend- 
ants in error, insisted, that the Orange Grove grant was a per- 
fect grant, that no survey of it was necessary or authorized, 
that they were not bound by any such survey, and that, “as 
to the question of boundary, it was properly referred to the 
jury;” and the courtso held. 7 Ala. 882 to 901. This is 
conclusive on the point. But, if it can be regarded as an 
open question, we insist that the former decision was correct, 
and supported by reason and authority. In support of this, 
we refer tothe argument of Mr. Campbell in 7 Ala. 893, and 
the authorities there referred to. The line of Henshaw or of 
Collins was not conclusive, and plaintiffs below were not estop- 
ped by it. 7 Ala. 882, and cases there cited; Adams v. Rock- 
well, 16 Wen. 285; Boston & Worcester R. R. Co. v. Spar- 
hawk, 5 Metcalf 469; Brewer v. B. & W. R.R. Co., 5 ib. 478; 
Owen v. Rockwell, 9 Pick. 520. 
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The objections made to the several Spanish documents of- 
fered in evidence, were properly overruled. They came from 
the proper custodian, and were admissible as ancients deeds, 
muniments of title more than thirty years old. 11 Ala. 
1037-8; 12 Peters 654; 3 Phillips on Evidence, C. & H's. 
Notes 1311. 

The deed of mortgage from Wm. EH. Kennedy to James 
Innerarity, was properly admitted. It was made in 1817, 
when Kennedy was in possession of the Price title, and 
Forbes & Co. of the Orange Grove tract; the northern bound- 
ary called for by the deed, was the lands of Terry in 1817. 
This transaction between the two proprietors is certainly 
admissible upon a question of boundary. It was competent 
as a declaration by the parties, or as the statement of one 
party, admitted by the other; in questions of boundary, deeds 
between adjoining proprietors are admissible. 1 Metcalf 95; 
9 Pick. 520; 8 N. H. 215; 1 Ala. 344; 13 ib. 21. Even 
hearsay and reputation are admissible. 6 Peters 341; 4 
Hawks 116; 10 Conn. 13; 7 ib. 319. 

The British grant to Richardson was made the basis of the 
Spanish confirmation in 1807, and was the foundation of the 
defendant’s title below. That grant being indefinite and un- 
certain, it was obviously relevant and proper to admit the 
British Colonial ordinance of 1765, under which alone the 
grant to Richardson could have been made, and in conformity 
with which it is fairly presumable, if not conclusively, that it 
was made. Itis part of the history of the country, that 
Great Britain acquired the territory in 1763, by the treaty of 
Paris, and ceded it to Spain by the treaty of 1783. The 
court will judicially know the laws and regulations which 
formerly prevailed in this territory. 11 Ala. 1041. The 
Spanish grant confirms the British, but gives no natural 
boundaries by which it can be designated. Ifan honest title, 
it would conform to the law under which it originated. By 
these British regulations, a grant of this description would 
have a river front of one third its depth, which would throw 
the south boundary line in this case twelve hundred feet north 
of where it now is. 

The evidence of the surveyor was strictly proper, and he 
might explain his maps to the jury. He was testifying to 
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what he saw on the ground, and explained it to the jury by 
means of diagrams made by himself. 7 Porter 58. 

The Lorent grant is referred to in the deed of Innerarity, 
under which the landlords of the plaintiff in error claim title, 
as the northern boundary of the Orange Grove grant. It 
and its lines were therefore admissible, to show the bounds of 
the British grant. Having a natural boundary, the Bayou 
Chautaque, it afforded the best means of ascertaining the oth- 
er lines. 4 Ala. 581; 6 Cowen 717; 1 Marsh 96; 2 Lomax’ 
Digest 210. The Lorent grant and Orange Grove grant 
were passing through the Spanish Commandant’s office at the 
same time. The Lorent certificate is the older, bearing date 
March 1st, 1807, while the Orange Grove grant is dated Sep- 
tember 14,1807. What is the true boundary is the question; 
and this must be proven like any other fact. Parol testimony, 
the admissions of the parties, reputation and hearsay are 
permissible to establish it. 2 Marsh 158; 1 ib.865; 2 Litt. 
159; 13 Ala. 31; 6 Peters 341; 4 Hawks116; 17 Conn. 355, 
399. Acts and admissions were admitted below on both 
sides. We acknowledge the competency of this evidence ; 
but it was not conclusive: it worked no estoppel. 9 Pick. 
520; 10 Vermont 33; 18 ib. 395; 5 Metcalf 469; 16 Wen- 
dell 285. ‘Such estoppel never arises, except where the par- 
ties, by special agreement, in a case of disputed boundary, 
have agreed upon a conventional line; or, where third par- 
ties have been induced to buy by their representation. 

It was competent for plaintiffs below to impeach defendant's 
title under the Orange Grove grant. 11 Ala. 86, and au- 
thorities there cited; 9 Cranch 87; 11 Wheaton 380; 8 How- 
ard 778. That grant rests upon the British grant, which does 
not cover this land. Whatever title exists, rests upon the 
Spanish grant of 1807. This grant was invalid, under the 
acts of Congress of 1804 and 1805. 2 U. S. Statutes, 283, 
327. It is evident from the report of Commissioner Craw- 
ford, that in his opinion it was nota valid claim. The claim, 
therefore, lacks an essential element prescribed by the act of 
1819, viz: the opinion of the Commissioner that it was valid. 
It is, therefore, still an invalid Spanish grant, and has no 
standing in court. A patent is a ministerial act, and is of no 
validity, if unauthorized by law. 2 Howard 285; a fortori, 
of a certificate of confirmation. 9 Miss. 714. 
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The charges of the court were to the effect of the proposi- 
tions hereinbefore stated. The superiority of the Orange 
Grove title was distinctly stated. The greatest weight was 
allowed to the evidence of the defendant below, as to the 
acts and admissions of the Kennedys. The charge is sustain- 
ed by 9 Pick. 520, and 7 Ala. 882; in fact, the charges were 
read to the jury from the report of the latter case. 

The testimony of Innerarity, as contained in the bill of ex- 
ceptions in the cage in 7 Ala., was properly excluded. Mr. 
Stewart was not able to give the substance of all his evidence. 
10 Ala. 260; 7 Blackf. 10. To make this evidence admissible, 
the former trial must have been between the same parties, and 
for the same cause of action; the title involved must also have 
been thesame. 8 Watts 536; 3 ib. 465; 9 Watts & Serg. 62; 
6 Iredell 30, 196; 1 Call 487. Here the parties were not the 
same, and the title was not the same. 


GOLDTHWAITE, J.—This was an ejectment by the 
defendants in error against the plaintiff in error, for a lot of 
land situated in the city of Mobile as shown by the diagram 
in the statement of the cause. The plaintiffs below claimed 
under two Spanish concessions to Alexander Baudain and 
Thomas Price; the first confirmed by act of Congress of May 
8, 1822, (3 Statutes at Large 699;) and the other by act of 
Congress of March 2, 1829, (4 ib. 358.) Both these conces- 
sions were incomplete, and derive their validity entirely from 
the confirmatory acts referred to. 

The defendant below relied upon a Spanish grant to John 
Forbes & Co. in 1807, commonly known as the “Orange 
Grove Grant,” confirmed by act of Congress of March 8, 
1819, (8 Statutes at Large 528.) This grant consists of two 
parts: 1. the certificate of the Surveyor General, and his 
accompanying map; 2. the grant by the Intendant General. 

The recitals in it are to the following effect: 

_ 1. That the land was surveyed by Joseph Collins, the Span- 
ish surveyor, in 1802; 

2. That the Fiscal Minister had reported that Panton, one 
of the partners of the house of Forbes & Co., had acquired 
these lands by purchase from William Richardson, who had 


obtained them from the British Government; that Forbes & 
46 
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Co. had possessed them, and were entitled to be confirmed in 
them, without molestation from the crown of Spain; 

8. That the Surveyor General had corrected the map of 
Collins, and caused it to be recorded ; 

4. That in addition to the lands included in the survey of 
Collins, the vacant lands between the river and the boundary 
lines of the land should be granted, without altering the 
figure of the tract on either of the other sides. 

This grant has twice been before this court; and in Hagan 
v. Campbell et al., 8 Porter 9, it was held, that the plat or 
plan of survey which accompanied made part of the grant of 
1807; and that the north and south lines of the original 
grant must be extended without variation, to the channel of 
the river; and that all the land lying east of said grant and 
the channel of the river, between such lines as extended, was 
conveyed by the Spanish grant to Forbes & Co. In Hallett 
& Walker v. Doe ex dem. Hunt, 7 Ala. 882, the decision on 
the last point was affirmed, and we are satisfied with its cor- 
rectness. It was also held in that case, that the Spanish 
grant, under the operation of the confirmatory act, was valid 
and complete by itself, requiring nothing to be done to per- 
fect it; that the recognition of its validity by Congress 
operated as a regrant, to the full extent of the concession, 
and that it was superior to any incomplete grant from Spain. 

Keeping in view the recitals of the Orange Grove grant, 
and the decisions referred to, we proceed to an examination 
of the legal questions which are presented by the admission 
of the evidence, which was received by the court below against 
the objection of the plaintiff in error. It appears from the 
bill of exceptions, that the plaintiffs on the trial below, after 
deducing title through William E. and Joshua Kennedy, 
offered evidence tending to show that the premises sued for 
were embraced by the Price and Baudain grants. The 
defendant, in connection with the Orange Grove title, offered 
the survey of Henshaw, the United States surveyor, made in 
1835, which was recognized in the land office; and to estab- 
lish the south line of the Orange Grove grant to be according 
to.that survey, he introduced evidence tending to prove that 
the south line, as run by Henshaw, was identical with the 
Spanish line marked, upon the ground by Collins in, 1802, 
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which was well defined and recognized asthe line of that 
grant in Spanish times; that Forbes & Co. claimed to it; that 
the proprietors had sold by it; that the survey mada for 
Joshua Kennedy had followed this line; that he had urged 
its adoption in the land office; that the line in the patent for 
the Price claim, which he had taken from the office and re- 
corded in the County Court of Mobile, was the same line; 
that his claims in the land office recognized it, and that he 
had used and fixed it in all his surveys. 

In order to rebut this evidence, and for the purpose of im- 
peaching the line run by Collins, the plaintiff offered testi- 
mony tending to show that the south line of the Orange 
Grove grant, as run by Collins in 1802, and by Henshaw in 
1835, did not correspond with the lines in the British grant, 
referred to in the grant to Forbes & Co., but was run too far 
south. This evidence was objected to by the defendant; 
and the principal question presented upon the record, is in- 
volved in the action of the court in overruling the objection 
thus made, and admitting the testimony. It has not been 
deemed necessary to refer to this evidence specifically, and in 
detail; its sole object was, to show that some other than the 
line run by Collins was the true southern boundary of the 
Orange Grove tract; the record shows that it was received 
for that purpose; and the only inquiry upon this branch of 
the case is, whether any evidence of this character was ad- 
missible. 

As the construction of all written instruments belongs to 
the court, it follows, that when the boundary lines are fixed 
by the grant itself, the question as to what are these lines is 
purely one of law. Doe v. Paine, 4. Hawks 64; Cockrell v. 
McQuinn, 4 Monroe, 63; Hunley v. Morgan, 1 Dev. & Bat. 
425. In relation to the Orange Grove title, the plat or plan 
of survey made by Collins in 1802, and corrected by Pintado, 
the Surveyor General, accompanied and made part of the 
grant, (Hagan v. Campbell, supra ;) and. by reference to this 
plat, which we understand to be before the court as part of 
the grant, it will be seen that the survey thus made cam ‘be 
identified by artificial marks and monuments; and the grant 
itself, according to the decisions before referred to, is for all 
the lands ineluded: within these lines, extended without varia- 
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tion to the channel of the river, or low water mark. By the 
first section of the act of Congress of March 3, 1819, it is pro- 
vided, “that all claims to land, founded on complete grants 
from the Spanish government, reported to the Secretary of the 
Treasury by the commissioners from the districts east and west 
of Pearl river, which are contained in the several reports of 
the commissioners, and which are, in their opinion, valid, ac- 
cording to the laws, usages and customs of said government, be 
and are hereby recognized as valid and complete titles, against 
any claim on the part of, or right, or demand from the United 
States.” The effect of this section of the act was declared, 
in the case of Hallett & Walker v. Hunt, supra, to be an ac- 
knowledgment of the grant to Forbes & Co., as a valid and 
complete title against the United States and all claiming un- 
der them. Conceding, for the sake of argument, that the 
lines of the grant to Forbes & Co. did not correspond with 
the lines of the grant to Richardson, that the Spanish title was 
invalid or fraudulent; it was certainly within the power of 
the political department of our own government to impart to 
it validity ; and having done so, by recognizing it as a per- 
fect title, courts of justice are bound by that action, to the 
extent of the recognition, and are concluded from any inquiry, 
at least in a collateral proceeding, which might have the 
effect of avoiding or impairing any rights which accrued un- 
der the act just referred to. The Spanish grant, in effect, 
called for all the lands included within the survey of Collins ; 
its recognition by Congress appropriated to the grantees all 
the lands embraced by it. The lines thus fixed are, when 
ascertained, obligatory on the United States and all claiming 
under them since the confirmatory act of 1819, and cannot 
be'impeached or changed by any evidence tending to show 
that these lines were wrongly located, either by mistake or 
fraud on the part of the Spanish government or its officers, 
prior to the grant in 1807; and any evidence which was 
admitted with that object, and for that purpose, was inad- 
missible. 

But even if the British grant to Richardson controlled the 
Spanish grant, and it were permissible to show that the boun- 
daries of the former did not correspond with the lines run by 
Collins; the grant itself, as being the best evidence, should 
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have been introduced ; and not being introduced, the recitals 
in the Spanish grant became the best, and, indeed, the only 
evidence of the extent and boundaries of the British grant, 
and could not be disputed, except by those claiming by title 
paramount. Carver v. Jackson, 4 Peters 88; Crane v. Morris 
et al., 6 ib. 598. 

We are satisfied, however, that the operation of the act of 
Congress confirming the grant to Forbes & Co., cannot prop- 
erly be construed as conferring upon the grantees a greater 
quantity than was contained within the lines as ascertained 
and fixed by the Spanish grant in 1807. By the first 
section of the act, the Spanish title was recognized. as 
complete ; and although it operated virtually as a new grant, 
for all the lands included within the Spanish lines, it confer- 
red a title to such only as would have been covered by that 
grant had it been perfect without the action of Congress. Its 
effect was, simply to confirm that title as a valid one, without 
conferring on the grantees any other or additional rights; 
and as, by the terms of the Spanish grant, the lines extended 
only to low water mark, as it was found at the date of the 
grant, the proprietors are entitled to riparian rights accord- 
ingly; and upon authority, as well as upon principle, we 
think that the correct rule in relation to these rights, is the 
one insisted on by the defendants in error; that the lines 
should be drawn from the termination of the river lines, as 
they existed in 1807 at the date of the grant, perpendicular- 
ly to thechannel of the river. No otherrule would do justice 
between the riparian proprietors, by giving to each his propor- 
tionate front of the lands gained by alluvion. Deerfield v. 
Arms, 17 Pick. 41. 

It results from these views, that the south boundary of the 
Orange Grove tract was the line marked by Collins as such 
in 1802, extended without variation or deflection to the 
channel of the river at the date of the grant in 1807; and 
that a line drawn from that point to low water mark at 
the time of the trial, at right angles with the channel, is the 
line to which the proprietors were entitled to claim riparian 
rights in that direction ; that the only question for the jury, in 
relation to the boundary of this grant, was simply to locate 
this line, to ascertain where it ran; and that any evidence 
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which ‘did not estop the defendant below from claiming this 
line, and which was offered for the purpose of showing that 
some other than the line run by Collins was the true south 
line of the Orange Grove grant, was inadmissible, and should 
have been rejected. 

It also follows, necessarily, that as the line marked by 
Collins was the true south line of the Orange Grove grant, 
the charge requested by the defendant below, which asserts 
this as a legal proposition, should have been given. 

It appears from the bill of exceptions, that evidence was 
offered tending to show that the land embraced by the Bau- 
dain concession was claimed by the proprietors under the 
Price grant; that the survey of that claim was made by 
James, the United States surveyor, by the procurement of 
Joshua Kennedy; that its adoption in the land office was 
urged by him; that it was recognized by the government ; 
that the patent certificate, and the patent for the Price claim 
which was taken out and recorded by Kennedy, fixed the 
Collins and Henshaw south line as the north line of the Price 
tract; and that this line was recognized by the Kennedys, in 
their maps, surveys, &c. If these facts were established to 
the satisfaction of the jury, we consider that both the United 
States and the Kennedys were imperatively bound by the 
line which they had thus adopted and recognized. The Price 
claim was inchoate and incomplete, and its location and sur- 
vey were provided for by the acts of 1822 and 1829 (38 U.S. 
Statutes at large 700; 4 ib. 359;) and as by this survey the 
south line of the Orange Grove tract, as run by Collins and 
Henshaw, was adopted as the north boundary of the Price 
grant, and the United States and the Kennedys having agreed 
to this survey, they must be regarded as parties to the selec- 
tion of the land according to it, and are mutually bound and 
respectively estopped by it. Menard v. Massey, 8 How. 
293-313. 

-Itis supposed by the counsel for the defendants in error, 
thatthis view is in opposition to the decision of this court 
in the case of Hallett & Walker v. Hunt, supra; but on ex- 
amination, a clear distinction will be found to exist between 
the two'cases. In the case referred to, the plaintiff below 
claimed title under the Orange Grove grant, and the contro- 
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versy there was in relation to its boundaries. It was con- 
tended, that the boundaries of that grant were limited by the 
Weakley survey, made under the authority of the govern- 
ment. The court held, thatas the Orange Grove claim had 
been acknowledged by Congress as a perfect grant, it took all 
that the grant called for, and was not limited by any survey 
made by the United States. Here, the controversy, in the 
aspect in which we are now considering it, is in relation to 
the location and boundary of the Price and Baudain claims, 
both of which are incomplete, and the location and survey 
of which are required by the act of Congress. There, no 
survey or location was necessary, and no act of recognition 
or acknowledgment on the part of the grantees to the limits 
of the Weakley lines established. In the present case, the 
United States and the grantees have made their location and 
survey in conformity with the requisitions of the act estab- 
lishing the claims; it has been recognized by both parties, 
and they cannot, after this, be permitted to dispute it. We 
hold, therefore, that if the Price and Baudain claims were 
surveyed and located by their proprietors, and the survey 
recognized by the government and the Kennedys, these 
acts are conclusive evidence of the location of these claims, 
and both parties are bound by the lines which such surveys 
adopt. If these surveys recognized the line run by Collins 
and Henshaw, as the north line of the Price and Baudain 
claims, it was, under such circumstances, conclusive evidence 
of the location of these tracts, as to their proprietors and the 
United States. 

The charge of the court be!ow in reply to the charges re- 
quested, was erroneous, as, instead of laying down the Col- 
lins line as the southern boundary of the Orange Grove grant, 
and instrueting the jury to follow that line as marked by 
him, it left the question as to what was the boundary to be 
determined by the jury; and it also asserted an erroneous 
proposition, in relation to the line of the plaintiffs below. 
Both the Baudain and Price grants were confirmed subsequent- 
ly to the admission of Alabama into the Union; and if the 
river was the eastern boundary of these grants, the lines 
could not, under the decisions of this court, as well as those 
of the Supreme Court of the United States, extend beyond 
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high water mark at that time. Pollard’s Heirs v. Hagan, 3 
Ala. 291; 3 Howard’s S. C. R. 212; Abbot v. Kennedy, 5 
Ala. 393; Pollard’s Heirs v. Kibbe, 9 How. 471. The 
charge of the court was, in effect, that the line of the plain- 
tiffs would go to low water mark at the date of the grant, and 
in this respect it was incorrect. 

In rejecting the testimony of Innerarity, under the circum- 
stances disclosed by the record, the court did not err. Inner- 
arity was dead; and the witness by whom his evidence was 
sought to be established, while he states that he has no 
doubt that the whole of his testimony, in relation to the title 
of the premises sued for, was contained in the bill of excep- 
tions from which it was offered to be read, also admits that 
there were other portions of his testimony, irrelevant to the 
title, which were not noted in the bill, and the substance of 
which he did not remember. The rule is, that where the ev- 
idence of a deceased witness is offered, the substance of his 
whole testimony must be proved. Gildersleeve v. Caraway, 
10 Ala. 260; Tharp v. The State, 15 ib. 749. Such parts of 
it as are irrelevant, and have no bearing on the case, may 
doubtless be rejected by the court; but the party against 
whom the evidence is offered, is entitled to the substance of 
the whole testimony; and it is not for the witness who is of- 
fered to establish it, to determine upon the relevancy of the 
portions which he omits to prove. Such, in effect, would 
have been the decision of the court in admitting this evi- 
dence ; the witness would have been substituted in the place 
of the judge, in determining that the portions of the evidence 
which he omitted to prove, were irrelevant to the title. 

For the errors we have noticed, the judgment must be re- 
versed, and the cause remanded. 
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ESLAVA’S HEIRS vs. BOLLING & BOLLING. 


. The act of Congress of March 3, 1841, entitled “an act for the relief of the 
heirs of Miguel Eslava,” was intended to furnish them and their adversaries, 
Hunt and Gazzam, with the evidence of a legal title, so that each party might 
have a standing, prima facie, in court, and thus be enabled to settle the ques- 
tion at issue between them by a judicial determination. 

. A grant made by the Spanish authorities after the treaty of St. Ildefonso, of 
lands situated within the territory of Louisiana, is void, although Spain had 
the actual possession of the province at the time of the grant. 

. The report of the register and receiver on Eslava’s claim, under the provisions 
of the act of Congress of March 2, 1829, and the confirmation thereof by the 
act of March 3, 1841, does not conclude the question of possession as between 
Eslava’s heirs and Hunt and Gazzam, but leaves it open to be controverted 
between them. 

i. A void Spanish grant, accompanied by possession, and a survey of the land 
after the passage of the act of Congress of March 26, 1804, prohibiting such 
surveys, confer no title whatever on the claimants, when considered in the 
courts of justice, unless their possession is sufficient to bring them within the 
act of March 2, 1829, and create no obligation on the United States to reeog- 
nize their claim. 

. When a claim to land is confirmed by the government, as a mere matter of fa- 
vor to the grantee, prompted by a sense of moral duty, without any strict 
legal obligation, Congress has the undoubted right to prescribe the terms on 
which the title will be conferred, and to declare the effect of the confirmation 
as against other antagonistic claims. 
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Error to the Gixeuis Court of ' Mobile. 
Tried before the Hon. LyMAN GIBBONS. 





This was an action of EJECTMENT, by the plaintiff in error, 

to recover a tract of land situate in Mobile county, known as 
section No. 5, in township 5 south, of range 1. The defend- 
ants were admitted to defend as tenants in possession, under 
the usual consent rule; and having pleaded not guilty, a jury 
came who returned a verdict for them, and judgment was 
accordingly rendered against the lessors of the plaintiff for 
costs. 
Upon the trial, a bill of exceptions was sealed by the pres- 
iding judge, which presents substantially the following case: 
The lessors of the plaintiff proved, that they were the heirs 
at law of Miguel Hslava, deceased; and they claimed title un- 
der a patent issued by the government of the United States 
on the 29th day of June, 1849, to the heirs of Miguel Eslava, 
in pursuance of the act of Congress passed the 3d day of 
March 1841, entitled “an act for the relief of the heirs of 
Miguel Eslava,” which patent was read to the jury. It em- 
braced four thousand, two hundred and thirty-one acres of 
land designated by metes and bounds according to a survey 
previously made and approved by the United States; and 
after reciting the act of Congress in virtue of which it was 
issued, and that several sales of land had been previously 
made by the government which conflicted with the survey, 
among which was the sale and patent to Audley H. Gazzam 
for five hundred and eight acres, of which the land in contro- 
versy constitutes a part, the United States government pro- 
ceeds “to release, remise and forever quit-claim, unto the 
heirs of Miguel Kslava, and to their heirs, the land, &c., sub- 
ject to any just claim or claims in virtue of any of the sales 
and patents aforesaid, or of any other claim or claims to all 
and every part thereof, of all and every person or persons, 
bodies politic or corporate, derived from the United States, 
or from either the British, French or Spanish authorities.” 

The defendants claimed title under a patent issued to Aud- 
ley H. Gazzam, in virtue of thesame act under which the 
patent had issued to the lessors of the plaintiff, dated the 18th 
day of April, 1841, and containing the following reservation : 
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“With the exception and reservation of all the rights of the 
Spanish grantees, (meaning the grantees intended in the act 
of 8d March, 1841,) their heirs and assigns, under the titles 
claimed by them under the Spanish government, to land em- 
braced in claim No. 8, in report No. 2, of the register and 
receiver of the land office at St. Stephens, Alabama, acting 
as commissioners, and bearing date the 3d of May, 1882; this 
exception and reservation being intended to be according to 
the true intent and meaning of said act of 8d March, 1841.” 

The land in dispute was covered by both these patents, and 
the defendants produced in proof mesne conveyances from 
said Gazzam to them. 

The plaintiffs also gave in evidence, from the translated 
Spanish records on file in the Probate Court of Mobile, copies 
of a petition by Miguel Eslava to the Spanish commandant, 
dated 9th February, 1803, setting forth his services to the 
Spanish government, and that finding his pecuniary condition 
doubtful “by reason of the cession (retro-cession) of the Pro- 
vince to the French Republic, or by a sale which is said to 
have been made of it to the United States of America, so far 
as the ancient limits, that is to say, the river Perdido, of this 
jurisdiction,” &c.; and soliciting a grant of five thousand 
superficial arpents, from the pine lands belonging to Spain, 
a league from Mobile on the bayou named Durand, situate 
S. W. in its course, on the side of its channel upon Dog river, 
with a view of making an establishment thereon, binding 
himself “to pay the expenses of survey, which Joseph Col- 
lins, the deputy surveyor, will effect, in conformity with the 
accompanying figurative plat,” &c.; and a copy of what pur- 
ported to be a Spanish concession made upon said application, 
which sets forth that, “In consequence of the death of the 
assessor of this Intendancy, it is ordered by Don Juan Ven- 
tura Morales, Intendant pro tem. of this Province, that no pe- 
titions on matters relating to lands be sent to his office; and 
the prayer of the petitioner being just, I grant him the land 
he asks for, in order that he make, forthwith, the necessary 
clearings and erect suitable buildings, with the express con- 
dition, that, as soon as the office of the Intendant General of 
this Province is open, he shall have a valuation made of said 
lands, in conformity with the regulations of that office respect- 
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ing lands, and shall forward the proceedings therein to the 
Intendant, for the purpose of obtaining a regular title; this, 
in the mean time, serving as such, (dated) Mobile, 25 Feb., 
1803. (Signed) Joaquim Dz Orsono.” 

Plaintiffs also made proof that Eslava, to whom the above 
concession purported to have been made, was a commissary 
under the Spanish government, and keeper of the public 
stores of the King, and a man of substance and influence in 
the port of Mobile, where he then resided. 

They further read in evidence a certified transcript of the 
proceedings had upon said claim, as found in the land office 
at St. Stephens, embracing the petition of Eslava claiming, 
before the commissioner, *‘a tract of land situate on Dog river, 
containing five thousand superficial arpents, by virtue of a 
permit issued by Joaquim De Orsono,” &c., (being the same 
above copied ;) also the several reports made on said claim; 
a,plat of what purported to be a Spanish survey by Joseph 
Collins, deputy surveyor, &c., purporting to have been made 
by him on the 20th April, 1804, in virtue of an order from 
Joaquim De Orsono, bearing date the 2d April, 1804; the 
report of the commissioner, William Crawford, adverse to 
said claim; a subsequent application, and an unfavorable re- 
port; and, finally, an application by the heirs of Miguel Hs- 
lava to the register and receiver of the land office at St. Ste- 
phens, acting as commissioner, under the act of March 2, 1829, 
who report that the applicants and their ancestors have had 
the land in possession from 1802 down to the date of their 
report, and recommend the same for confirmation, inasmuch 
as they found that the original claimant, or his legal represen- 
tatives, were inhabitants, as required by the act of the 15th 
April, 1818, and on that day, and for ten consecutive years 
previous thereto, had been in possession. This report was for- 
warded on the 8d of May, 1832, and was not finally acted on 
until the 3d of March, 1841, when an act of Congress was 
passed confirming it, which act will be found copied in the 
opinion of the court. 

The plaintiffs proved a survey by a deputy surveyor of the 
United States, under an order of survey and location issued 
from the land office at St. Stephens. This was made afterthe 
passage of the act of 1841, and in conformity with the Span- 
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ish plat of survey filed in the land office; and that he had duly 
returned said survey, which was afterwards approved by the 
government, as recited in the patent to the heirs of Eslava. 

There was evidence tending to prove that Eslava was in 
the occupation of the land while Mobile was in possession of 
the Spanish authorities, but no one proved that he had any 
actual possession or occupation earlier than 1809 or 1810. 
The only evidence of a survey was acopy from the land 
office. No original Spanish survey was shown, nor was the 
existence of one proved. 

It was admitted by the parties, on the trial in the Circuit 
Court, that while the claim of the plaintiff was being prose- 
cuted before the government for confirmation, Hunt and Gaz- 
zam contested before Congress the authenticity of their al- 
leged Spanish concession and survey, and the fact of inhabi- 
tation and possession by Eslava under the act of 1829. 

The defendants relied upon the patent to Gazzam, and con- 
veyances from him, and offered no other evidence of title. 

The plaintiffs asked of the court the following charges to 
the jury: 

1. That the claim of Eslava, when located, surveyed and 
patented under the provisions of the act of 1841, by force of 
said act and patent, and the proceedings under the act of 1829, 
became a confirmed title, and was, by the proper construction 
of said act of 1841 and of the patent issued under the same, 
a title superior and paramount to that vested in Gazzam by 
virtue of said act and the patent issued to him under its 
authority ; 

2. That, if the title so patented to Eslava was not, of itself, 
and by its proper construction, superior to that issued to Gaz- 
zam under the same act, then, as no title was shown by the 
defendants except under the act of 1841, the effect of the re- 
cords of the claim of Eslava in the land office, and of the 
report in his favor under the act of 1829, would be to cause 
the title granted to Eslava by his patent to relate back, and 
give him a title anterior to the period when the act was passed ; 
and being older in date than the title of Gazzam, it was supe- 

ior, in point of law, to the title held by the defendants under 
him ; 
8. That the prior claim of Eslava under the Spanish gov- 
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ernment, his prior possession, his claim for confirmation, the 
proceedings had thereon, the reports of the commissioner and 
register and receiver, the confirmation by the United States, 
location, survey, and patent under the several acts of Congress 
relating thereto, would make the title in Eslava’s heirs supe- 
rior to that of Gazzam, derived under the act of 1841 by the 
patent to him, and would create a title paramount to it. 

These several charges the court refused to give, and instruct- 
ed the jury, in substance, that the true construction of the 
act of 1841, and the patents issued under it, was, to transfer 
the question of title, as between the heirs of Eslava and Gaz- 
zam, from the government of the United States to the courts 
for determination: that the act transferred to Gazzam all the 
title of the United States, and put him in the place of the 
United States; and that standing in the shoes of the govern- 
ment, he held the title, unless Eslava’s heirs could show that 
they held a title under some one of the clauses of exception 
specified in the act and in the patent issued to them; that is 
to say, unless they could show a legal or equitable right under 
the law of nations, or under the constitution and laws of the 
United States, or treaties applicable to said Spanish conces- 
sion: that the title of Eslava, taken by itself, would be agood 
title, against all the world, except as against Gazzam, and 
those claiming under him; but as to them, it could not avail, 
unless it could be sustained under one or the other of the-ex- 
ceptions contained in the act of 1841: that the Spanish con- 
cession was void, being made when Spain had no power to 
grant the land; but if the heirs of Eslava had proved that 
they came within the provisions of the act of 1829, then they 
had the better title. 

The court also instructed the jury, that, tomake out a good 
title under the act of 1829, it was incumbent upon Eslava’s 
heirs to prove, that he had been in possession on the day 
named in the act, and for ten consecutive years preceding 
that date; and if the evidence before them did not establish 
such possession during said length of time, it would not suf- 
fice: that to constitute such possession as required. by the act 
of 1829, it must be one which was defined, either actual or 
constructive, with fixed boundaries to the tract; that the sur- 
vey on record would be sufficient to fix and define the boun- 
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daries (if they believe said survey was made when it. bears 
date) from the date of saidsurvey; but amere claim, founded 
on a Spanish concession, as in this case, prior to the year 1804, 
(that being the date of the Spanish plat) without any fixed 
boundaries, or any thing else to separate it from the public 
domain, and without proof of any actual possession or occu- 
pation, would not be sufficient to answer the requirements of 
the act of 1829; that possession might be either actual or con- 
structive; and constructive possession might be shown, by the 
fact that the land was vacant, and that a valid Spanish con- 
cession had issued for it at the date mentioned in the conces- 
sion in evidence; but that the land must be so described in 
the concession, as to render it capable of being separated from 
the other public lands, and this the concession in evidence 
failed so to describe: that possession in fact could be shown 
by actual entry on the land, or the exercise of control over 
it, or an entry on a portion of the land and actual possession 
thereof with a claim upon the whole: that whether there had 
been this possession held for ten consecutive years prior to the 
15th April, 1813, were questions of fact for the jury. 

The plaintiffs requested the court to charge the jury, that 
the report of the register and receiver of the land office, to 
the effect that Eslava had been for ten consecutive years in 
possession before the 15th April, 1813, would, with the con- 
firmation of that report, be sufficient evidence of that fact to 
support the title of the heirs of Eslava, as to that point; and 
that it was not necessary for them to make that proof by wit- 
nesses on the trial. This charge the court refused ; but charg- 
ed, that, although the report and confirmation would be con- 
clusive against the government, it was not as against Gazzam ; 
and that to entitle the plaintiffs to prevail, they must prove it 
by witnesses on the trial. 

To the refusals of the court to charge as asked, and to the 
charges given, the plaintiffs excepted, and now assign the 
same for error in this court. 


Gro. N. Stewart and P. Hamitton, for plaintiffs in error : 
The plaintiffs contend that the act of 1841, on its face, 
without more, gives them a title paramount to that of Hunt 
and Gazzam. The act makes the title of Hunt and Gazzam 
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subject to Eslava’s, but it contains no clause making Eslava’s 
subject to theirs. It confirms the decision of the register and 
receiver under the act of 1829, and directs patents to issue. 
Its provisions as to the effect of the patent, and as to its con- 
struction, are only what the law would imply without their 
insertion. The United States, being the grantee of France 
and Spain, could only convey what it obtained by its grant. 
7 Peters 222; 5 Wheaton 308. 

The title in fee was, incontestably, in the United States at 
the time of the passage of the act of 1841; and that act 
grants to Hslava’s heirs a quit-claim of all the right and title 
of the United States, in and to the lands claimed by Eslava. 
This passes the whole title, in praesent’, even if the location 
of the grant had not been ascertained, and it wanted identity 
to make it perfect. Lessieur v. Price, 12 Howard 76. 

But the act does more than this: it recognizes all the equity 
which plaintiffs may claim antecedently to that period, un- 
der the Spanish government, the treaty, and constitution and 
laws of the United States; and adds to this the confirmation 
of the United States. This is as full right and title as could 
be given. Itis said that our Spanish title is void, because 
Spain could not make a grant after she had ceded the prov- 
ince. As grants, such titles are void 2b initio, and can never 
ripen into a good title. 13 Smedes & M.168; 9 Howard 155. 
But this rule has no application to a case like ours, which is 
that of an incipient concession accompanied by possession. 
The possession under Spain was lawful, as she had the right 
to dispose of it while she held the territory, though not of 
the title. 2 Howard 603. If Spain had retained the territo- 
ry, this possession would have been recognized as giving a 
claim for a title. The United States has succeeded Spain, 
and has done what it supposed Spain would havedone. That 
Spain is to be considered as succeeded by the United States 
in this respect, see 2 Howard 374; 7 Peters 95. Claims of 
this kind have not been considered or treated as nullities be- 
fore confirmation. 14 Peters 365; 2 Howard 608; 10 ib. 
348. 

Plaintiffs’ claim has its inception and foundation under the 
Spanish government; it was protected by the treaty with 
France, and recognized by the United States under the obli- 
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gations created by that treaty ; it was not a mere gratuity 
from the government, without any claim on its justice. By 
the terms of the treaty, the United States acquired only the 
“vacant lands;” this land was not vacant at the date of the 
treaty, but was in the possession of Hslava. It is immaterial 
whether Eslava’s title was good, bad or indifferent; it has 
been recognized and confirmed, and this confirmation must 
be regarded as a confirmation under the treaty. The United 
States government hasalways decided for itself, as to what 
rights should be recognized under the treaty, and what not. 
It has not suffered the courts to do this, as to equitable titles at 
least. The established rule is, that the political power of the 
government has the right to decide how it will execute its 
treaty, and that the judicial power shall not defeat its action. 
3 Howard 787; 9 ib. 155. 

In execution of its treaty duty, the United States has en- 
acted a series of laws for the benefit of Spanish claimants, 
aiming to reach and satisfy all classes of just claims. It has 
made no distinction between perfect and imperfect titles. It 
has confirmed titles lost by time or accident; and has made 
donations to those who had possession only, without claim 
of title. See what is said on this subject, in 9 Howard 151; 
2 ib. 603; 4 Peters 512; 12 ib 486; 14 ib. 365; 12 Wheat. 
601. Under these enactments, Eslava’s claim was pressed 
upon the government at an early day, and constantly renew- 
ed at every opportunity until its final recognition and con- 
firmation. Plaintiff’s attitude was that of petitioners; they 
were obliged to wait the delays of the government, as they 
could not enforce their claim at pleasure. It is now no ob- 
jection to the claim, that it was not admitted at an earlier 
day; it was not rejected, but only ‘“‘suspended and protect- 
ed” till finally confirmed. 2 How. 603. 

The act of Congress of 1829 was induced by the treaty, and 
was passed for the benefit of Spanish subjects, (not of Amer 
ican citizens.) In defining the requisites to obtain a confirm- 
ation under that act, the whole consideration of the grant 
was placed on the ground of meritorious acts advantageous 
to Spain, viz: ten years’ possession and a residence under the 


Spanish government. 
If this, then, was a confirmation under the treaty, the title, 
+ 
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when perfected, relates back to its incipiency. 11 Howard 
552; 12 ib. 77; 9 ib. 885; 10 ib. 372; 4 ib. 462; 18 ib. 244; 
1 Peters 655; 13 Smedes & M. 161. But it is not necessary 
that our title should relate back so far, in order to render it 
paramount to that of Hunt and Gazzam, which was created 
by the act of 1841, and had no antecedent right. If our 
confirmation only relates back to the filing of our petition 
under the act of 1829, our title will be superior to theirs. 

The confirmation of Eslava’s title made and reported by 
the commissioners in 1832, and expressly confirmed by the act 
of 1841, is conclusive, and cannot be overthrown by the 
courts; nor can it be inquired into, avoided or vacated. Nei- 
ther can it be shown in any court that the facts did not exist 
which the act establishes, nor that the right did not exist. 
The courts have no jurisdiction to impeach that act of the 
sovereign power. 9 Howard 167; 10 ib. 370; 3 ib. 750; 
13 Smedes & M. 161. 

It is argued, that the effect of this act is only to refer the 
question of title to the courts for decision, and that therefore 
all the decisions under the act of 1824 apply to this case. 
This would be true, if our claim or title had not already 
been investigated and confirmed by the government itself; 
while, under the act of 1824, the very question to be decided 
was, whether the claimant was entitled or not to a confirma- 
tion. This question has already been decided in our favor, 
and by the highest authority. 


Joun A. CAMPBELL, contra: 

The act of Congress of March 3d, 1841, was passed with 
the view of putting an end to the controversy between Hs- 
lava’s heirs and Hunt andGazzam. That act confirms Esla- 
va’s title, with all such legal and equitable rights as may 
exist under the law of nations, or under the constitution and 
laws of the United States, or treaties applicable to the said 
grants, under and by virtue of said Spanish grants. 

The act of May 26, 1824, (4 U.S. Statutes at large 52,) 
was revived, and extended to Louisiana and other States in 
1844 (5 ib. 676.) The second section of the act of 1824 con- 
tains the grounds upon which an incomplete title could be 
submitted to the court, and receive confirmation. The final 
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decree was “to settle and determine the question of validity 
of the title, according to the laws of nations, the stipulations 
of any treaty and proceedings under the same, the several 
acts of Congress in relation thereto, and the laws and ordi- 
nances of the government from which it is alleged to have 
been derived; and all other questions properly arising be- 
tween the claimants and the United States.” The cases which 
have been decided under this statute, are directly applicable 
to the present case. The position of Hunt and Gazzam is 
that of claimants from the United States, burdened with the 
maintenance of all such legal and equitable claims as Eslava 
might have under the laws of nations, treaties, or laws of the 
Union. 

1. As to the laws of nations: The Supreme Court has de- 
cided, that no claimant has any just title, under the laws of 
nations, to any parcel of the land in Louisiana conceded by 
Spain after the treaty of St. Ildefonso, although before pos- 
session was given by the Spanish government to the French 
or American authorities. 9 Howard 127; 10 ib. 609; 12 ib. 
47; 13 ib.9. TheSpanish grant is, therefore, void under the 
laws of nations. 

2. The Spanish grant is void for want of compliance with 
its conditions. The commandant recites that he is forbidden 
to make concessions, but he grants an occupancy permit, and 
imposes as a condition that Eslava shall cause an appraise- 
ment to be made, and titles in due form to be given, 11 
Howard 96; 12 ib. 483; 18 ib. 261. 

8. The Spanish concession was void for uncertainty. 
There are no words by which its location can be identified. 
11 Howard 63; 18 ib. 261; 16 Peters 156. 

4. The survey cannot be referred to, for the purpose of 
identifying it. That was void by the act of Congress of 
March 26, 1804. 11 Peters 63,115; 18 Howard 261. 

5. The question then arises, was there any legal or equita- 
ble right in Eslava arising under any law of the United 
States. The statutes in relation to Spanish concessions con- 
template the action of Congress on specific reports in which 
the grantee is recommended to the favorable consideration of 
Congress. This was the fact in relation to the acts of 1812, 
1819, 1822, 1827, and 1829. 2 U.S. Statutes at large 718; 
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3 ib. 528, 699, 707; 4 ib. 239. Under none of these acts, 
prior to 1829, did Eslava obtain a favorable report. His 
claim was rejected under each one of the previous acts. The 
act of 1829 allowed claimants of a single class to file their 
claims. Under the third section of the act, the claimant 
must show: 1. That, on the 15th day of April, 1818, he was 
aresident of the country between the Perdido and Pearl riv- 
ers, in the Spanish territory; 2. That, prior to that day, he 
had held, for ten consecutive years, a tract of land not claim- 
ed by any other person; 3. That he had possession at the 
date of the act. The register and receiver reported favora- 
bly on the claim to Congress, according tothe act. Congress 
did not give an absolute, but a qualified confirmation: a con- 
firmation of the rights under the grant and law. Here there 
is an equitable right under the law, provided the facts can be 
established upon which the claim rests. Hunt and Gazzam 
contested this right. The possession required by the act is ob- 
viously an actual possession, pedis possessio. The claim is 
acknowledged in consequence of a “ten years’ consecutive 
possession,” ten years being the ordinary Spanish prescription. 
Such a possession implies occupancy, and visible, notorious 
works of ownership, showing that the party controls the 
property under claim. The definition of such a possession, 
as given in the Partidos, always includes the idea of improve- 
ment, or visible dominion. 1 Part.394. The Spanish regu- 
lations always exacted improvements, as a condition of title. 
11 Howard 638; Tillinghast’s Adams 488 et seg. 





CHILTON, C. J.—This was an action of ejectment, brought 
by the heirs of Miguel Eslava, to recover certain lands claimed 
by them under a patent from the government of the United 
States, issued in pursuance of an act of Congress approved 
the 8d of March, 1841. The defendants claim title to a por- 
tion of the land under a patent from the same source, issued 
in pursuance of the same act, to Audley H. Gazzam, and 
which has vested in them by mesne conveyance. It is appa- 
rent that the question, as to which of these alleged titles shall 
prevail, depends upon the construction to be placed upon the 
act of Congress under which they respectively accrued. 

This act is in the following words: ‘ Be it enacted, &c., That 
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the decision of the register and receiver of the land office for 
the district of St. Stephens, in the State of Alabama, as con- 
tained in their report bearing date the 8d day of May, 1832, 
confirming a claim of the heirs of Miguel Eslava, deceased, 
(being claim number 3, in report number 2,)and made in pur- 
suance of the act of Congress approved the 2d day of March, 
1829, entitled “an act confirming the reports of the register 
and receiver for the district of St. Stephens, in the State of 
Alabama, and for other purposes,” be, and the same is hereby 
confirmed: Provided, That the confirmation provided to bé 
made by this act, shall amount only to a relinquishment, for- 
ever, on the part of the United States, of all right and title 
whatever to the land so confirmed or granted; Provided, also, 
That the survey and location hereafter to be made of said 
claims, which are hereby confirmed, shal! be made in con- 
formity with the original Spanish title papers, unless the sur- 
veys of said claims be found variant from the grants, accord- 
ing to the usages of the Spanish government; in which case, 
the grants are to govern. 

Sec. 2. And be it further enacted, &c., That after the proper 
location of the claims hereby confirmed, it shall be the duty 
‘of the commissioner of the general land office, to issue patents 
for the same, containing a reservation of the rights of all third 
persons: Provided, That the said patents shall be construed 
to convey to the claimants all such legal and equitable rights 
only, as may exist under the laws of nations, or under the 
constitution and laws of the United States, or treaties appli- 
cable to the said grants, under and by virtue of the said Span- 
ish grants; and it shall be also the duty of the commissioner 
of the general land office, forthwith to issue patents to Jona- 
than Hunt and Audley H. Gazzam, for all such portion of said 
lands for which they now hold receipts issued by the receiver 
of the land office at St. Stephens, in the State of Alabama; 
which patents shall contain an exception and reservation of 
all the rights of the Spanish grantees, their heirs or assigns, 
under the titles claimed by them under the Spanish govern- 
ment: Provided, That the patents issued tothe said Hunt and 
Gazzam, shall be construed to convey to them all such rights 
only as are not inconsistent with the legal or equitable rights 
of the Spanish grantees, their heirs or assigns, under the laws 
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of nations, or under the constitution and laws of the United 
States, or treaties applicable to said grants, under and by vir- 
tue of the Spanish grants hereby confirmed.” 

The better to comprehend the true intent and meaning of 
the foregoing enactment, it is proper that we briefly recur to 
the circumstances which gave rise to it. 

Miguel Eslava, the father of the lessors of the plaintiff, 
holding the office of military store-keeper under the Spanish 
government, at the port of Mobile, in consideration of his 
services rendered the king of Spain, and in anticipation of a 
treaty, by which the province in which he resided was to be 
transferred to the French Republic, or to the United States, 
solicited, by petition to the Spanish commandant, of the 
Spanish government five thousand superficial arpents of land 
on bayou Durand, a league from Mobile. 

In consequence of the death of the assessor of the inten- 
dancy, the land office was closed, but a temporary concession 
was made, to enable the petitioner to make the necessary 
clearings and erect suitable buildings; but the grant was upon 
the express condition, that, as soon as the office of the inten- 
dant general of the province should be open, the petitioner 
should have a valuation of said lands made in conformity 
with the regulations of that office respecting lands, and should 
forward the proceedings to the superintendent for the purpose 
of obtaining a regular title. ‘This was done on the 25th day 
of February, 1803. 

In 1814, Eslava presented his claim before the United States 
commissioner, predicated upon this concession, and what pur- 
ported to be a survey by Joseph Collins, the deputy surveyor 
of the port of Mobile, but it was réjected. (3 Amer. St. Pa- 
pers 14.) It was again presented by him in 1827, but again 
rejected. (5 ib. 124.) Finally, he having died, his heirs pre- 
sented the claim before the register and receiver of the land 
office at St. Stephens, under the third section of the act of 
Congress of the 2d of March, 1829. This section provides: 
‘That every person or persons, or the legal representatives 
of such person or persons, who, on the 15th day of April, 
1813, had, for ten consecutive years prior to that day, been 
m possession of a tract of land, not claimed by any other per- 
son, and not exceeding the quantity claimed in one league 
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square; and who were, on that day, resident in that part of 
Louisiana situate east of Pearl river and west of the Perdido, 
and below the thirty-first degree of north latitude, and had 
still possession of such tract of land, shall be authorized to 
file their claim, in the manner required in other cases, before 
the said register and receiver for their decision thereon: and 
it shall be the duty of the said register and receiver, to hear 
and record the evidence offered to support such claim; and 
if the same shall be established by sufficient proof, agreeably 
to the provisions of this section, the said officers shall, in their 
report, recommend the confirmation of the right to such claim 
as in other cases,” &. 4 U.S. Stat. at large 358-9. 

The register and receiver, having investigated the claim of 
the heirs of Eslava, reported favorably upon it, as falling 
within the provisions of the act above recited, and their report 
was forwarded to the general land office on the 8d of May, 
1832. See 5 Amer. St. Papers 124. 

In the meantime, Jonathan Hunt and Audley H. Gazzam 
had made entries embracing portions of the land supposed to 
be claimed by the heirs of Eslava, and when the report of the 
register and receiver was laid before Congress for final action 
and confirmation, they contested their right before Congress ; 
and tosettle this controversy, the act under consideration was 
passed. 

The plaintiffs say that their title, as reported by the regis- 
ter and receiver at St. Stephens, for confirmation, was con- 
firmed; and that thereby the fee, which up to that time was 
in the United States, immediately became vested in them, and 
that the act makes the title of Hunt and Gazzam subservient 
to theirs. 

It is true, the first section of the act does confirm the report 
of these officers, and had it stopped there, this difficulty would 
hardly have arisen; for there could have been no doubt of 
the intention of Congress to confer the title which was in the 
United States absolutely on the plaintiffs, subject to the limi- 
tations contained in the provisoes. And we may venture to 
assert, that if the controversy between the parties before Con- 
gress involved merely a question of boundary, the act would 
have stopped here, or it would merely have superadded, that 
Hunt and Gazzam should have a patent for so much of the 
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land claimed by them as was not embraced in the claim of Esla- 
va’s heirs. But it does not stop here. On the contrary, it 
contains other provisions, which, so far as they explain and 
qualify the first section, must be regarded by us; for “a law 
is the best expositor of itself; and every part of an act is to 
be taken into view, for the purpose of discovering the mind 
of the legislature.” Pennington v. Coxe, 2 Cranch 52; ib. 
358; 1 Brock. C. C. R. 162. 

The second section provides, that after the proper location 
of the claims thereby confirmed, the commissioner of the 
general land office shall issue patents for the same, containing 
a reservation of the rights of third persons; and it then de- 
clares what shall be the legal effect of these patents, namely: 
that they shall be construed to convey to the claimants “all 
such legal and equitable rights only as may exist under the 
laws of nations, or under the constitution and laws of the 
United States, or treaties applicable to said grants, under and 
by virtue of said Spanish grants.” It then proceeds to make 
provision for arming Hunt and Gazzam with the evidence of 
legal title to the lands claimed by them. Patents are to issue 
to them for portions of the same land, but these patents are 
to contain an exception and reservation of all the rights 
claimed by the Spanish grantees, their heirs and assigns, un- 
der the titles claimed by them under the Spanish government; 
that is to say, these patents to Hunt and Gazzam “shall be 
construed to convey to them all such rights only as are not 
inconsistent with the legal or equitable rights of the Spanish 
grantees, their heirs or assigns, under the laws of nations, or 
under the constitution and laws of the United States, or trea- 
ties applicable to said grants, under and by virtue of the Span- 
ish grants hereby confirmed.” 

If the effect of this act be, to confer the land upon Eslava’s 
heirs, irrespective of the fairness or validity of their claim 
derived under the Spanish government, then, all that is said 
in the second section about the patents to Hunt and Gazzam, 
is useless and nugatory. So also, if Congress, by this act of 
confirmation, designed to create an equity which did not pre- 
viously exist in favor of Eslava, under the laws of nations, 
or treaties, or constitution and laws of the United States, then 
the act is repugnant and suicidal, in conferring on Hunt and 
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Gazzam a title which this equity was designed to over-ride 
and destroy. But the act is susceptible of a construction 
which gives effect to all its provisions, and renders it neither 
repugnant nor absurd. It was designed to meet and provide 
for every phase which the controversy before Congress had 
assumed. Kslava’s heirs contended that they had a claim 
upon the government in virtue of their Spanish concession ; 
and if this, under the treaties with France and Spain, and the 
laws of nations, imposed no obligation on this government, 
then that their claim fell within the third section of the act of 
1829. The claim upon all these grounds being contested by 
Hunt and Gazzam, who claimed to have purchased a portion 
of the land from the United States, Congress, without under- 
taking to decide upon the questions at issue between the par- 
ties, determined to furnish them both with the evidence of a 
legal title, so that each might have a standing, prima facie, in 
court, and thus be enabled to settle the difficulty by a judicial 
determination. In order, however, to protect the rights of 
the Spanish claimants, and to confer upon them all the bene- 
fits which this government, in the exercise of its political 
power, was accustomed to secure to those who held under im- 
perfect or equitable titles, certain rules were prescribed by 
which the court, in “construing” the patents, should be gov- 
erned; that is to say, the patent to Hslava’s heirs shall be 
construed to convey “all such legal and equitable rights only” 
as may exist under and by virtue of said Spanish grants: 1st. 
Under the laws of nations ; 2d. Under the constitution and 
laws of the United States; 3d. Under treaties applicable to 
said grants. On the other hand, the patents to Hunt and 
Gazzam shall be construed to convey to them all such rights 
only as are not inconsistent with the legal or equitable rights 
of the Spanish grantees, under and by virtue of the Spanish 
grants confirmed by the act, existing under the laws of na- 
tions, the constitution and laws of the United States, and 
treaties applicable to said grants. 

Let us briefly consider what right the heirs of Eslava have, 
in virtue of their alleged Spanish concession, under the laws 
of nations. 

In the United States v. Reynes, 9 How. 127, it was held, 
that a grant from the Spanish authorities, after the treaty of 
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St. Iidefenso, although at the time of the grant, and for sev- 
eral years afterwards, Spain had the actual occupation of the 
province in which the land granted was situate, was void. It 
was also further held, that such grant was not protected by 
the treaty of Paris between the United States and France, of 
the 30th September, 1803, stipulating for the protection of 
the citizens of Louisiana in the free enjoyment of their lib- 
erty and property, as the term “ property,” in the correct ac- 
ceptation, was applicable alone to possessions or rights found- 
ed in justice and good faith, and based upon authority com- 
petent to their creation. The doctrine announced by this 
case, has been repeatedly re-asserted by the same court. Uni- 
ted States v. D’Auterive et al., 10 How. 609; Montault et al. 
v. The United States, 12 ib. 47; The United States v. Pil- 
lerin, 18 ib. 9. These decisions very clearly show, that the 
grant from Orsono to Hslava was void; and being void for 
this reason, it is unnecessary that we examine the other ob- 
jections raised to it, of uncertainty in respect of the land 
granted, and the failure of Eslava to comply with the condi- 
tions upon which he was to have a title in form by the Span- 
ish government. 

As the act of 1841 gives to the claim of the plaintiffs a 
qualified confirmation only, ripening into a legal, available 
title any right, legal or equitable, which accrued to them in 
virtue of their Spanish grant, or possession held under it, 
under the laws of nations, treaties, or constitution and laws 
of the United States; and having shown that, according to 
the repeated decisions of the Supreme Court of the United 
States, the grant was void, and conferred no right under the 
laws of nations or the treaties, let us turn to the last consid- 
eration: whether the laws of the United States confer a title 
upon them, otherwise than as given in charge by the Circuit 
Court, whose decision we are revising. 

The plaintiffs rely upon the act of 2d March, 1829. Their 
claim under the previous laws passed for the benefit of per- 
sons resident in the ceded territory, had been, up to that time, 
rejected. In order to bring them within that act, three things 
are necessary: 1. Residence in that part of the country east 
of Pearl and west of Perdido rivers, and below the thirty- 
first degree of north latitude, on the 15th day of April, A. D. 
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1818; 2. Possession for ten consecutive years prior to that 
date; 3. Possession of the tract claimed on the 2d March, 
1829, the date of the passage of theact. 4 Stat. at large, 358. 

As to whether the possession required by this act must be 
an actual, pedis possessio, or may be constructive merely, is 
not properly before us for decision; for the court below 
charged the jury that either was sufficient, so that it was de- 
fined in such manner as to render it practicable to separate 
the tract so passed and claimed from the public domain. But 
it is insisted on the part of the plaintiffs, that their claim 
having been submitted before the register and receiver, the 
proof having been taken, and a decision predicated on that 
proof made by them in their favor, the action of these ac- 
credited officers is binding upon the government; and to this 
point we are cited to Bissell v. Penrose, 8 How. 339, and 
Lytle v. The State of Arkansas, 9 ib. 333. In the first case 
itis said: ‘In cases where the report recommends the con- 
firmation of the claim according to the survey, the effect of 
the confirmation under the act of 1836 is, probably, to con- 
clude the government; so that an error in the private survey 
cannot be corrected on a re-survey of the tract ;” but it is 
added : ‘“‘when recommended in the general form of the pre- 
sent case, any such error may be corrected, agreeably to the 
intention of Congress, in declaring, as they did in the act of 
1806, that these surveys should be regarded only as private 
surveys;” thus showing that where the report is specific, 
and is confirmed, then the confirmation becomes specific, and 
the government is concluded by the specifications contained 
in it; but it is very certain that Congress was not bound to 
confirm the report, as to each claim recommended for its con- 
firmation by these officers. The numerous acts which have 
been passed upon the subject of organizing such boards, seem 
to contemplate their action as furnishing a basis for the final 
_ action of Congress. If their action was final, then the con- 

firmation of the reports by Congress was a matter of superero- 
gation. In the case of Lytle v. The State of Arkansas, the 
determination of the register and receiver of the land office, 
in the matter of a contested pre-emption right, was held final, 
for the reason that Congress had invested them with the 
power of deciding, and allowed no appeal; a very different 
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case from the one before us, where the officers were required 
to prepare abstracts of their reports, embracing the substance 
of the proof, and transmit them to the proper department, 
that the same might be laid before Congress, “ for their deter- 
mination thereon.” 2 Stat. at large 716 § 7; 3 ib. 528, 699, 
707; 4 ib. 289. 

The report is only conclusive, so far as made so by the act 
of confirmation, and this act, as we have endeavored to show, 
limits and restricts the effect of the confirmation, and the pa- 
tent to be issued thereupon, to a conveyance of such legal or 
equitable right as existed under the grant and the laws and 
treaties applicable to it. All the title which the United 
States held, and which was not inconsistent with the legal or 
equitable title of the plaintifis, as above limited and restricted, 
to the land for which Hunt and Gazzam held the receiver's re- 
ceipts, was vested by the act and patents in the latter. We 
think, therefore, that the question of possession was not con- 
cluded by the act and confirmation, but was open to be con- 
troverted by the parties. 

The construction which we feel constrained to put upon 
this act of confirmation, distinguishes this case from the 
numerous decisions predicated upon the doctrine of relation. 
It is certainly true, that the United States, in the exercise of 
their political power, could recognize, and often have recog- 
nized as valid, claims which, strict’ juris, create no obligation 
upon the government, and which, when confirmed, may relate 
back to their inception. But the act of 1841 was not de- 
signed to give validity to that which possessed none before ; 
but merely, by a confirmation of the report, and the issue of 
a patent, to vest in the plaintiffs a legal title, the efficacy of 
which as such was to depend upon the existence of their legal 
or equitable rights, growing out of the Spanish concession to 
their ancestor, as recognized by the laws of nations, the trea- 
ties, or laws and constitution of the United States. What 
these legal or equitable rights are, Congress did not attempt 
to define; nor were they in any wise affected by the act. 
The court below, therefore, very properly went into an in- 
quiry concerning them; and guided by the decisions of the 
Supreme Court in analogous cases, we are of opinion, that the 
charges of the circuit judge were fully as favorable for the 
plaintiffs as the law will warrant. 
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We have duly considered the argument of the counsel for 
the plaintiffs, which endeavors to deduce a right to the land 
in controversy, or to enforce an equitable obligation on the 
United States to confer it upon the plaintiffs, from the void 
grant of Eslava, his survey defining the limits of such grant, 
and his possession under it. Without stopping to inquire 
whether these did not furnish plausible grounds for a resort 
to the political power of the government, we think it quite 
clear, that when considered in the courts of justice, if the 
possession does not bring the plaintiffs within the act of 1829, 
the void grant, and the survey made of the land supposed to 
be granted after the passage of the act of 26 March, 1804, 
prohibiting such survey under a heavy penalty, (2 Statutes 
at. large 289,) and the possession short of ten years, conferred 
no title whatever, and created no obligation upon the United 
States to recognize their claim. 

If the possession by Spain of the ceded province was 
wrongful after October, 1800, and her officers had no author- 
ity to make grants, or to dispose of the public domain, so 
as to bind the United States, as was held in 9 How. 127, 
and several subsequent cases, we are ata loss to perceive how 
the prohibited survey of the 20th April, 1804, or the posses- 
sion of Eslava, either actual or constructive, could confer any 
right upon the claimants, aside from legislation on the 
part of the United States. True, if this government chooses 
to recognize such claim as valid, by its specific action in the 
confirmation of favorable reports made by its officers charged 
with their investigation, the title passes from the govern- 
ment to the claimants, and no one has a right to controvert it 
with them. But as the United States is in such cases the 
source of title, and confers it upon the claimants more as a 
matter of favor, prompted by a sense of moral duty, than as 
fulfilling a strict legal obligation, Congress has the unques- 
tioned right to prescribe the terms upon which the title will 
be conferred, and to declare the effect of the confirmation as 
it respects other antagonistic claims. In other words, as was 
decided in Bagnell et al. v. Broderick, 13 Peters 436-450, 
“Congress has the sole power to declare the dignity and 
effect of titles emanating from the United States.” See, also, 
Hall et al. v. Doe ex dem. Root, 19 Ala. Rep. 378-394. In 
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the case before us, Congress has declared, in no equivocal 
terms, what shall be the effect of the titles conferred upon the 
parties respectively. 

The vice of the plaintiffs’ argument, which attempts to de- 
duce an estoppel against the government, as binding upon 
those claiming under it, from the confirmation of the report, 
the relinquishment of title to the plaintiffs, and the issue of 
a patent to them, consists in its being predicated upon a par- 
tial view of the act of 1841, and not upon a consideration of 
the whole act. It proceeds upon the idea of an absolute con- 
firmation and investiture of title, unqualified and unrestricted 
by the second section of the act, except as respects the loca- 
tion of the land. But this, we have seen, is not the proper 
construction of the statute. The government may well be 
estopped from denying that either Eslava’s heirs or Hunt and 
Gazzam have a title to the land embraced in the receipts of 
the receiver given to the latter, (H. and G.) Congress has 
declared that patents shall issue to both for the same land, 
and both are owners against the government; whilst, as be- 
tween themselves, the title in the one or the other depends 
upon the existence of the legal or equitable rights of the 
plaintiffs, ‘under the laws of nations, the constitution and 
laws of the United States, or treaties applicable to said grants, 
under and by virtue of the said Spanish grants.” If the nght 
in Hunt and Gazzam be not “inconsistent” with the “legal 
or equitable rights” of the plaintiffs, as above enumerated, 
then their title is to prevail. 

It is quite manifest, we think, that Congress was legislating 
with respect to the right or title, and not merely with respect 
to the identity of the land. The language of this act is not 
unlike that employed in other statutes authorizing claimants 
to test the validity of their claims by judicial investigation, 
so far as the inquiry into the character of the title is con- 
cerned. 

By the second section of the act of 1824, since revived and 
extended, the District Court was to settle, by final decree, the 
validity of the title, ‘according to the law of nations, the 
stipulations of any treaty, and the proceedings under the 
same, the several acts of Congress in relation thereto, and the 
laws and ordinances of the government from which it (the 
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title) i is alleged to have been derived,” &e. 4 Stat. at large 
53; ib. 676. This analogy to the previous legislation serves 
to strengthen our conclusion, that, in “construing” these pa- 
tents, we must look beyond the qualified confirmation, to 
ascertain the plaintiff’s rights; and at the same time shows, 
that the numerous decisions under the former acts are not in- 
applicable to this case, but furnish us guides on which we 
may safely rely. 

After the best consideration which we have been enabled 
to bestow upon this case, we have unanimously arrived at the 
conclusion, that there was no error committed by the Circuit 
Court prejudicial to the plaintiffs, and the judgment is conse- 
quently affirmed. 


CENTER vs. THE P. & M. BANK ert At. 


1, An unrecorded deed or mortgage is valid and binding between the parties 
themselves, and passes the legal estate. 

2. An assignment of a note is an equitable assignment of a mortgage to secure 
its payment ; and although the legal estate in the lands remain in the mort- 
gagee until the mortgage itself is assigned, yet he holds it in trust for the as- 
signee of the notes, who may proceed in a court of equity in his own name, 
after the law day, to foreclose against the mortgagor 

3. A mortgagee is estopped from setting up against his assignee a title which 
dwelt in him at the time of the assignment, or one which he afterwards 
acquires. 

4. If asubsequent purchaser is put in possession of such facts concerning the title 
of the vendor as would cause a prudent man to make further inquiry before 
completing his purchase, he cannot invoke the statutes of registration against 
a prior bona fide purchaser for valuable consideration, but is chargeable with 
the notice required by the statute, and entitled to no protection. 

5. If the first purchaser fails to record his deed, the onus of proving notice to 
a subsequent purchaser or judgment creditor is thrown on bim. 

6. If a person purchase an estate pending a suit involving the question of title to 
it, he will be considered a purchaser with notice, although no party to the 
suit; and a bill to foreclose a mortgage on the premises, is a suit involving 
the title, within the meaning of the rule. 

7. Lis pendens, which ina chancery suit begins with the filing of the bill and 
service of subpcena, and continues until the final orders are taken in the case, 
is notice of every fact contained in the pleadings which is pertinent to the 
issue, and of the contents of exhibits to the bill which are produced and 
proved. 
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8. When a mortgage which is duly recorded recites that the premises are “ the 
same this day conveyed by the said” mortgagee to the mortgagor, “and now 
reconveyed to secure the payment of the purchase money,” the recital is suf- 
ficient to charge all persons who claim through the mortgagee with notice of 
the existence of his deed to the mortgagor. 


ERROR to the Chancery Court of Mobile. 
Heard before the Hon. J. W. LEsESNE. 


This bill was filed by the plaintiff in error against L. M. 
Wilson and the P. & M. Bank. It alleges that, on the 30th 
May, 1836, William Carothers sold to Jack F. Ross a certain 
lot of land which it particularly describes, for the sum of $3875 
rss, and took his notes payable in one and two years for the 
purchase money ; that at the time of the sale, Carothers made 
to Ross a deed in fee simple for the premises, and took from 
Ross a mortgage on the same to secure the payment of the 
purchase money, in which it is recited, by way of describing 
the premises conveyed by it, that it is the same land on that 
day conveyed by Carothers to Ross; that Carothers paid the 
notes and mortgage of Ross to Robert Center, before the ma- 
turity of either of the notes, and received for them the full 
sum stipulated in them to be paid, and assigned the notes to 
him; he was then indebted to Center, who took the notes of 
Ross in absolute payment of so much of Carothers’ debt to 
him, and gave him credit for that sum; that the mortgage 
was duly recorded, but the deed from Carothers to Ross never 
was; that Ross died shortly after the purchase. 

In October, 1838, the notes secured by the mortgage being 
due and wholly unpaid, Center filed his bill to foreclose the 
mortgage, to which Carothers, the vendor and mortgagee, who 
was also administrator of Ross, Mary T. Ross, and the heirs 
at law of Jack F. Ross, were made defendants, the former 
only in his character of administrator. A decree of foreclo- 
sure was obtained on the 28th day of May, 1840, and the land 
sold in pursuance thereof in October, 1840, and the complain- 
ant became the purchaser for $800, and then received from 
the register a deed for the premises. It further sets out, that 
the deed from Carothers to Ross was never recorded, and that 
in May, 1840, after the rendition of the decree of foreclosure, 
the Planters’ and Merchants’ Bank obtained four judgments 
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against Carothers in the Circuit Court of Mobile county, 
amounting in the whole to about the sum of $13,050; thatin 
1842 Carothers was duly declared a bankrupt, and discharged 
from all his existing liabilities; that executions have issued 
on all said judgments against Carothers, and were then in the 
hands of the sheriff of Mobile county, who had levied them 
on the lots named in the bill, and who threatened to sell them 
under said levy; that the judgments of said Bank against 
Carothers had always been regarded by the Bank as worth- 
less, and as such were sold at auction in 1850, and were bought 
by the defendant, Wilson, for an inconsiderable sum; that he 
is now seeking to sell the lands to satisfy them; that immedi- 
ately on the sale from Carothers to Ross, the latter went into 
possession of the land, and did constantly retain such posses- 
sion, either by himself or his persoval representatives, until 
the sale under the decree of foreclosure, when complainant 
took possession of them, and has been so possessed ever since, 
holding the premises as his own; that he has put upon them 
valuable and costly brick houses of the value of at least 
$3000, which he has paid for out of his own funds; that these 
improvements were made by him before the sale of the judg- 
ments to Wilson, or the levy by the sheriff. The complain- 
ant insists, that the judgment lien in favor of Wilson, as pur- 
chaser from the Bank, is but an equity, and that his own is a 
prior equity, and should be preferred to it. The prayer of 
the bill is for an injunction, and for general relief. 

Wilson answers, denying all knowledge of the right of the 
complainant, of the unrecorded deed to Ross, or of the pro- 
ceedings in equity on the bill to foreclose; of complainant's 
purchase under the decree of foreclosure, and of his subse- 
quent possession under that sale. He avers that Carothers 
has constantly had the possession and control of the premi- 
ses; that he (defendant) purchased the judgments fairly, in 
open market, and paid $1000 for them; and insists that the 
lien of the judgments is superior to my title or right set up 
by complainant. 

The Planters’ and Merchants’ Bank, by Sidney Smith and 
David Stodder, its commissioners, answers, saying that the 
debts on which the judgments were obtained against Caroth- 
ers were setly due the Bank; that they were sold at auction 
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as its assets, and bought by the defendant, Wilson; ‘that the 
Bank has now no interest in them. . It further answers, that 
the officers and agents of the Bank have been so often 
changed, that the commissioners cannot state, either on their 
knowledge or belief, whether the Bank had notice of the 
transactions out of which the complainant’s claim arose as set 
forth in his bill. The answer disclaims all interest on the 
part of the Bank. 

A certified copy of the record and proceedings in the suit 
by Center against the representatives and heirs of Ross, on 
the bill to foreclose the mortgage from the latter to Carothers, 
was offered in proof at the hearing, and the agreement of the 
solicitors of the parties, by which it is admitted that H. O. 
Brewer, a witness for the complainant, would prove, that Car- 
others assigned and transferred the notes of Jack F. Ross, 
given to him for the purchase of the lots in controversy, to 
Robert Center; that Carothers was indebted to said Center in 
a large amount, and these notes were given and received by 
him before maturity, absolutely and in good faith, in payment 
of said indebtedness, to the amount they called for; that the 
notes are correctly described in the bill; that Carothers’ ac- 
count with said Center was credited at the time for said 
amount so paid; that the transaction wasbona fide ;. that there 
was no written assignment of the mortgage, within the know- 
ledge of the witness; that the notes were merely endorsed 
and handed over, together with the mortgage to Center; that 
the improvements on the lots in controversy consist of three 
brick tenements; that they are valued at $3000, and were 
built in the year 1848; that Carothers superintended the 
building, but Robert Center paid all the money for the same; 
that witness was his agent, and paid out the money as the 
bills came in; that Center took possession after the chancery 
sale in 1840; that the lot was then vacant, and witness thinks 
it never had been occupied by any one from the time of the 
sale to Ross up to that time ; that the lot lay unoccupied and 
no visible possession, until 1843, when the buildings were 
commenced as aforesaid; that witness was agent for said Cen- 
ter, and had charge of said buildings and lots ever since they 
were built, and kept a regular account on his books concern- 
ing them; that neither Carothers, nor any one else, ever pre- 
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tended to have any claim, or ever doubted or questioned 
Center’s right, nor was any defect in the title known to Cen- 
ter, or witness, until the levy was made by the sheriff; that 
Carothers has attended to the renting out and obtaining ten- 
ants for the buildings, but he never occupied them himself, 
and never claimed the rents, or set up any adverse interest or 
claim; that after Carothers was discharged in bankruptcy, 
Center agreed with Carothers that, whenever he could or 
would pay him for said lot and premises, at what they cost 
Center, at the time of such payment Center would make the 
property over to Carothers’ children, and had given Carothers 
until 1851 tocomply ; and that it was this promise of Center’s 
which caused Carothers to be managing and attending about 
said premises; thinks Center gave Carothers a writing con- 
taining this agreement, or an agreement of this character in 
substance; that this promise to Carothers was made before 
the buildings were commenced. 

It was admitted also by the solicitors of the parties, that 
executions issued regularly on the judgments in favor of the 
Bank against Carothers, within a year and a dayas prescribed 
by the statute, and were regularly re-issued until 1843; and 
that no execution issued after that until 1851. It was also 
admitted, that the deed of the master in chancery, to Center, 
for the premises, when sold under the decree of foreclosure, 
should be considered as proved and in evidence. 

Robert Center having died intestate pending the suit, the 
case was regularly revived inthe name of Edwin C. Center, 
the only heir at law of the complainant. 

On this state of pleading and proof, the case came on for 
final hearing, when the Chancellor dismissed the bill. From 
this decree of dismissal the complainant prayed for, and ob- 
tained an appeal to this court, and here assigns for error the 
decree of the Chancellor dismissing the bill. 


Joun T. Tay or, for appellant: 

1. The defendants have not denied in their answers notice 
of our equity, which they should have done, if they desired 
to avail themselves of the rights of bona jide creditors without 
notice, under the statute. 2 Edwards’ Chancery R. 256, 259; 
2 Johnson’s Ch, R. 155; 1 ib. 574; Story’s Equity Pl. 863. 
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2. The statute of registration affects the legal rights of the 
plaintiff, and leaves his eguities untouched: 4 Dana 258, and 
cases cited; 1 Freeman’s Ch. 85; and the specific equitable 
right to land will be protected in a court of equity, against 
the general lien of a subsequent judgment. 2 White & Tu- 
dor’s Leading Cases, 467; 3 Hare, 25 Eng. Ch. R. 415; 4 
Dana 258; 7S. & M. 15; 2 Paige 266; 2 Barb. Ch. 206-7; 
Ired. Ch. R. 121; 1 Paige 125; 7 Blackf. 249; 3 Des. 74; 
6 Paige 350; 3 Barb. 242. 

8. At the time the judgments were rendered, the bill under 

which plaintiff purchased was pending against Carothers and 
Ross to foreclose, and it is immaterial whether the decree in 
that case was against Carothers in his individual or represen- 
tative character; in either case, under the circumstances, he 
would be estopped. 9 Ala. 921; 16 ib. 686, and cases there 
cited. 
4. A tenant by elegit, or a judgment lien before sale, stands 
in the shoes of the debtor; he can set up no rights that the 
debtor could not, and he is supposed to know the contents of 
the deeds under which the debtor holds, and is bound by the 
recitals, as though they had been made to himself. In this 
case, at the time the judgment was rendered, Carothers, the 
debtor, held in no other way than under the mortgage, and 
in subordination to it. This mortgage was made directly to 
Carothers, and recorded, and recited, ‘this being the same 
land this day conveyed to me (Ross) by said Carothers, and 
now re-conveyed to secure the purchase money.” 18 Ala. 
742; 3 Barb. Ch. 52; 1 John. Ch. 574; 10 ib. 374. 

5. Suppose the deed from Carothers to Ross was void in 
Ross’ hands for want of registration; then the case would 
stand as if he held the mortgage on land to which he held a 
prior or superior legal title. Now suppose he sells this mort- 
gage and notes, for a full consideration, to an innocent pur- 
chaser, without informing him of his older and better title, (as 
he did to Center,) would he not be forever estopped from set- 
ting it up against the mortgage? Most assuredly he would. 
The assignment to Center was before the judgments; and 
when they vested, Carothers in chancery was a mere trustee 
for Center, and those claiming under him would be bound 
by the same trusts. 14 Shep. (29 Maine) 341; 6 Halstead 
385; 10 John. 374; 19 Ala. 431, 437. 
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Therefore, the registry acts have no bearingon us. We 
need not claim under Ross, nor are we bound by his defaults. 
We can claim directly from Carothers. We paid him for the 
land in full, and he was bound to make us a deed whenever 
called for; and having the oldest equity we must succeed in 
this court. 


J. C. BOLLING, contra: 


1. The statute of registration of this State places a subsequent 
judgment creditor and a purchaser on the same footing, and 
makes any right to land which is unrecorded, void as to either 
of them. In this respect the statute differs from any other. 
9 Ala. 409, 487; 3 ib. 560; 4 ib. 548; 6 ib. 801; 10 ib. 451; 
12 ib. 247, 646; 8 ib. 866; 2 White & Tudor’s Leading Cases 
in Equity 108; 3 A. K. Marsh. 220. 

2. The assignment by Carothers to Center of Ross’ notes, 
at most, only evinced an intention on his part to make the 
land liable for the debt; and, as between the parties them- 
selves, that intention would be valid, and would amount to an 
equitable mortgage. But the defendants here stand in the 
same light as a subsequent purchaser; and the legal title to 
the land having always been, even to this day, in the name 
of Carothers on the record, and it being admitted that de- 
fendants had no notice, would they, if they had purchased 
from Carothers, have been bound by any equitable mortgage 
of which they had no notice in fact, and which does not any- 
where appear on the records? 2 Story’s Equity § 1020; 1 
ib. §§ 395, 396; 2 White & Tudor’s Leading Cases 108; 8 
Ala. 866; 12 ib. 646. 

8. The registration of the mortgage from Ross to Caroth- 
ers, was not notice to us. 23 Maine R. 165, 170; ib. 246; .2 
White & Tudor’s Leading Cases 162. 

4, An open, visible possession—an actual occupancy—is 
essential to fix constructive notice on asubsequent purchaser. 
9 Ala. 486; 4 Kent’s Com.171, note; 2Sumner 486; 2 J.J. 
Marsh. 180; Le Neve v. Le Neve, 2 White & Tudor’s Lead- 
ing Cases 21. 

5. If defendants were not bound to take notice of any equi- 
table mortgage, unless they had either actual or constructive 
notice of it, which they had not in this case, then they are 
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not bound to take notice of any proceedings under the equi- 
table mortgage; nor can the decree in that case affect a sub- 
sequent purchaser, unless the party through whom he claims 
was individually a party to the suit, so as to make it a lis pen- 
dens. And it is held by many authorities, that notice arising 
from lis pendens often operates unfairly, and is not to be ex- 
tended beyond the cases to which it strictly applies. 2 White 
& Tudor’s Leading Cases 157; 20 Wendell 260; 14 Ohio 
109, 823; 24 Pick. 221; 22 ib. 281; 1 Johns. 566; 1 Story’s 
Equity 406. 

6. Center cannot recover for improvements, as the doctrine 
of adverse possession does not apply to a judicial sale; nor 
can any one encumber, in any way, the property of a debtor 
liable to be sold under execution. 14 Ala. 350. 

7. A mortgage cannot be assigned by a mere delivery of 
the deed, so as to pass any interest in the lands. 15 Mass. 
286; 2 Greenl. 8322; 5 Halst. 156; 23 Maine 345. 

8. In this case, Center only released a debt; and the mere 
release of a debt, without the payment of money, or release 
of security, is not a valuable consideration. 1 Smedes & M. 
Chan. 45; Freeman’s Ch. 238, 395; 2 Smedes & M. 513. 

9. The doctrine of lis pendens originated in necessity, and 
is simply, that a party purchasing the subject matter of a 
suit, shall be bound by the decree or judgment rendered for 
or against his vendor. In the foreclosure suit in this case, 
the decree was, that Carothers, as administrator, should pay 
the money due out of the assets of the deceased, or that the 
heirs should be foreclosed. If we had bought of the heirs, 
the doctrine of lis pendens would apply; but not to us, who 
hold under Carothers as an individual, and whose right has 
never been foreclosed. In this case, the only decree that 
could have been rendered was, that Carothers, as the personal 
representative, should pay over the money, or that the heirs 
of Ross should be barred; and not, that Carothers’ right 
should be foreclosed, or in any way affected. 14 Ohio 109, 
328; 16 Ala. 686; Story’s Equity Pleadings § 790; Leading 
Cases in Equity, vol. 2, part 1, 157, and citations there made. 

10. In the foreclosure suit, no final decree was rendered, 
until October, 1840; the decree in April, 1840, was merely 
a decree of sale, and allowed sixty days for the payment of 
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the money; while the Bank judgments were rendered in 

May, 1840, before the expiration of the sixty days, and six 

months before the sale of the property and Center’s purchase. 

The decree was not, substantially, between the same parties 
now litigating. Story’s Equity Pleadings §§ 790 to 794. 





LIGON, J.—In considering this case, we will first examine 
it with reference to the relative rights of Carothers, Ross, and 
the complainant; and then in reference to those of the com- 
plainant, the Planters’ and Merchants’ Bank, and Wilson, who 
became the purchaser of the judgments of the Bank against 
Carothers. 

1. The first branch of the inquiry is surrounded by no 
difficulties whatever; for, as between Carothers, the vendor, 
and Ross, the vendee, and his heirs, the fact that the deed of 
the former to the latter remains unregistered, is wholly im- 
material. It is clear that this conveyance is good and valid 
between them, whether it is ever recorded or not, and vests 
the legal estate of the lots in Ross. 

So, also, the mortgage from Ross to Carothers, to secure the 
payment of the purchase money, after the law day, reinvests Ca- 
rothers with the legal title to the premises, and he may either 
forcelose it in equity, sue at law and recover the possession of 
the lots, or, if he can do so peacefully, he may enter into the 
possession without suit, and hold them at law against his 
mortgagor. 

But, by the assignment of the notes secured by the mort- 
gage to Center, Carothers has invested him with all the equi- 
table rights under that instrument which originally pertained 
to him as mortgagee. The mortgage is but an incident to the 
debt, and passes to the assignee of notes upon their assignment. 
"Tis true, the legal estate in the mortgage lands is still in the 
mortgagee, until the mortgage itself is assigned ; but he holds 
it in trust for the holder of the notes, who, without an assign- 
ment of it, may, after the law day, proceed in his own name, 
in a court of equity, to foreclose it against the mortgagor. 
Carothers will not be allowed, after the assignment of the 
notes, and the delivery of the mortgage to Center, to set up 
title in himself in opposition to the mortgage, even if such 
claim of title be independent of, and paramount to that in- 
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strument. To permit this to be done, would be to sanction a 
fraud; and it will not be tolerated that the mortgagee shall 
receive of his assignee full value for the mortgage premises, 
and then set up against him another title which dwelt in him 
at the time of the assignment, or one which he afterwards ac- 
quires. He is estopped from denying or arraigning the title 
he has sold. 

As between Carothers, Ross and Center, the last is to be 
preferred. He has paid the purchase money for the lands in 
good faith, and has, in equity, a lien on the land on that ac- 
count, as against Carothers; and as against Ross, and those 
who claim under him, he has all the rights which belong to 
the mortgagee of a duly registered mortgage. 

2. But how stands the case between Center, the Planters’ 
and Merchants’ Bank, and Wilson, the purchaser of the judg- 
ments of the Bank against Carothers? It is contended that 
the Bank is the creditor of Carothers, without notice of the 
conveyance from him to Ross, and as such should be prefer- 
red to Center. 

It is important that this claim should be examined in ref- 
erence to that class of creditors which is protected by the 
statutes of registration. It has been repeatedly held, both an 
this State and Mississippi, as well as in other States in which 
the acts of registration operate in favor of creditors, that the 
term ‘‘creditor” in the act does not mean a creditor at large ; 
but must be intended to mean such creditors only as have re- 
duced their demands to judgment, and by this means have 
acquired a lien upon the lands of their debtor, and the right 
to appropriate it to the payment oftheir debts. Andrews et 
al. v. Burns’ Admr., 11 A. R. 691; Ohio Life Insurance and 
Trust Company v. Ledyard, 8 A. R. 866; Daniel v. Sorrells 
et al.,9 A. R.436; Mooney v. Dorsey etal., 7 Sm. & Mar. 15. 

Until judgment is obtained by the creditor, he stands, with 
regard to the bona fide sale and conveyance of the lands of his 
debtor, as an utter stranger without any right to notice, and 
he cannot complain of want of notice of an unrecorded deed. 

The right of the Planters’ and Merchants’ Bank to notice 
of conveyances of real estate made by Carothers, begins on 
the 25th day of May, 1840, the date of its judgments against 
him ; and it becomes necessary that we refer to dates, and ex- 
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amine the facts disclosed by the record in this case, in order to 
ascertain the condition of the parties, with respect to their 
title to the premises in dispute at that time. 

The deed from Carothers to Ross for the lots in controver- 
sy, dated 30th March, 1836, was never recorded. The mort- 
gage from Ross to Carothers, of the same date, made to se- 
cure the payment of the purchase money, and reconveying the 
lots bought of Carothers by Ross, and conveyed by Caroth- 
ers to Ross on that day, was recorded according to the re- 
quirements of the statute. In this mortgage, the premises 
conveyed are described in part as “being the same lots this 
day conveyed by said William Carothers to the aforesaid 
Ross, and now reconveyed to secure the purchase money.” 
Carothers, being largely indebted to Center, assigned Ross’ 
notes for the purchase money to him, and at the same time 
delivered him the mortgage. This wasshortly after the notes 
and mortgage were made, and before either note fell due. 
Center gave Carothers credit on his indebtedness to him for 
the nominal amount of Ross’ notes at the time they were en- 
dorsed to him, and agreed to receive them in absolute pay- 
ment of so much of his debt. 

On the 30th May, 1838, the last note from Ross to Caroth- 
ers for the purchase money became due; and as the whole 
purchase money was unpaid, Center filed his bill on the chan- 
cery side of the Circuit Court of the county of Mobile, on 
the 19th of October, 1838, to foreclose the mortgage. Ross 
having died in the intermediate time, Carothers and Mary T. 
Ross were appointed administrator and administratrix of his 
estate, and, with his heirs at law, were made defendants to 
the bill for foreclosure. Subpoena issued on the bill, and 
was served on Carothers on the 25th of October, 1838. On 
the 12th of April, 1839, an alas subpoena was served on 
Mrs. Ross, who was the widow, as well as the administratrix 
of Jack F. Ross, deceased. The heirs, being non-residents, 
were brought in by publication; the order for this purpose 
was made in open court on the Ist day of January, 1839. 
After publication made, a guardian ad litem for the minor 
heirs was appointed on the 23d November, 1839, who filed 
his answer on the 16th of March, 1840. The parties being 
all in, the Chancellor, on the 21st of May, 1840, by interlo- 
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eutory decree, declared the mortgage duly established, and 
ordered the master to ascertain and report what was due upon 
it; and on the 25th of the same month, the master having 
made his report, the Chancellor pronounced a decree of fore- 
closure and sale, but allowed the defendant sixty days with- 
in which to pay the mortgage money reported by the master 
to bedue. The money was not paid, and the register sold 
the premises under the decree, on the 1st Monday in Octo- 
ber, 1840; and Center, the complainant in that bill, became 
the purchaser, and received from the register a deed which 
was duly recorded. During all this period the lots were un- 
improved, and unoccupied. In 1848, Center entered upon 
the lots, and improved them to the amount of $3000, and, 
through his agent, let them to tenants from year to year, un- 
til they were levied upon by the sheriff of Mobile county 
under executions issued on the judgments in favor of the 
Bank against Carothers, the vendorof Ross. Wilson purchas- 
ed the judgment at a sale of the assets of the Bank, made 
during the year 1850, and directed the levies to be made. 

At this point of time, Center filed this bill, in which it is 
expressly charged that the Bank had notice of the sale and 
conveyance of the lots by Carothers to Ross, as well as of 
Center's interest as set forth in it, and of the pendency of the 
mortgage suit, before it obtained its judgments. The com- 
missioners who file the answer for the Bank neither admit nor 
deny this allegation; but say that the officers of the Bank 
have been frequently changed since these transactions are al- 
leged to have taken place; that they were not then in of- 
fice, and consequently can neither admit nor deny the charge, 
but they have no knowledge of it, nor any information or 
belief. 

Wilson is also charged with a knowledge of these matters, 
and notice of Center’s title before he purchased the judg- 
ments; but he answers, denying these allegations in a full and 
artistic manner. 

Executions were regularly issued on the judgments, until 
sometime in the year 1848; but no effort had ever been 
made to levy them on the premises in dispute, until Wilson 
purchased them in 1850, ten years after they were obtained. 

These facts premised, let us return to the inquiry as to the 
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relative legal and equitable rights of the parties to this suit, 
at the time the judgment of the Bank was obtained, to wit: 
on the 25th day of May, 1840. 

At this time the lien of the Bank on the real estate of Ca- 
rothers commences; and unless notice, either actual or con- 
structive, of the conveyances of the lots from Carothers to 
Ross, can be brought home to it at or before that time, as 
well as of the subsequent conveyance to Carothers by Ross, 
and the assignment of the mortgage debt, with the delivery 
of the mortgage from Carothers to Center, the legal right of 
the Bank to enforce its judgment lien by issue and levy of 
execution must be conceded. 

It may be here remarked, that when a direct and positive 
charge of notice is made in the bill, and the answer meets it, 
not by a denial, but by an allegation of want of information, 
a less amount of proof is required to make good the charge. 
Indeed, such answers are never favored, anda vague denial 
of this sort is always received by the court unfavorably. A . 
defendant is not at liberty thus to put in issue allegations, 
which he may fully believe to be true, and thereby take the 
chances of the plaintiff’s being unable to establish them by 
strict proof. Baily v. Wilson, 1 Dev. & Bat. 182. 

The rights of judgment creditors and subsequent purchas- 
ers for valuable consideration, under our statutes of regis- 
trations, must stand upon the same footing, and the notice 
which is good against one, will also prevail against the other. 
Smith & Co. v. Zurcher, 9 A. R. 208; Avent v. Read, 2 Stew. 
488. 

It has never been held that the registration of a prior deed 
is the only notice of adverse title, or claim of title to the pre- 
mises in dispute, which will prevail against the title of a sub- 
sequent purchaser for valuable consideration. On the con- 
trary, it has been repeatedly held, and may now be considered 
as settled law, that if the subsequent purchaser be put in 
- possession of such facts concerning the title which the vendor 
offers to sell, as should cause a prudent man to inquire furth- 
er before he would proceed with the purchase, he will be 
charged with the notice required by the statute; and if he 
still goes on to complete his purchase, he does so at his own 
peril, and will not be allowed to invoke the protection of the 
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statute of registration. Avent v. Read, supra; Harris et 
al. v. Carter, 3 Stew. 233; Scroggins v. McDougall, 8 A. R. 
382; Burt v. Cassety, 12 A. R. 784; Curtis v. Munday, 8 
Met. 405. When a second purchaser is affected with such 
notice, he can acquire no equity, because it is his own folly 
to expend money under such circumstances; and it is not 
just, that by such purchase, he should be permitted to deprive 
the first purchaser of the title he has acquired, by sale made 
to him bona fide, and on which a full and valuable considera- 
tion has been actually paid to the vendor. Such second sale 
would be fraudulent in the vendor; and if the subsequent 
purchaser is, or, from the circumstances surrounding him, ought 
to be in possession of facts sufficient to put him on his guard, 
he becomes particeps faudis, and is entitled to no protection. 
Boggs v. Varner, 6 Watts & Serg. 469. 

Where, however, the first purchaser fails to record the 
deed, which is the evidence of his title, as is the case here, 
the onus of the proof of notice is thrown upon him. The 
presumption is always in favor of the bona fides of the de- 
mand of a judgment creditor, and that his lien was fairly ob- 
tained. The evidence of notice should be of such a nature, as 
to convince every reasonable and dispassionate mind that the 
creditor knew of the prior and superior title; or that he 
ought to have known, inasmuch as there was enough known 
to him to put him on the inquiry, which, we have already 
seen, is, in law, equivalent to actual notice. If, after this, he 
persists in an attempt to charge the lands with the satisfac- 
tion of his judgment, his conduct becomes fraudulent, and a 
court of equity, when its aid is invoked, will step in between 
him and his victim, and stay him forever by injunction. 

In the case under consideration, the plaintiff relies upon 
two circumstances to affect the Bank with notice of his claim, 
and of the conveyance from Carothers to Ross, at the time its 
judgment was obtained; first, the pendency of the suit to 
foreclose the mortgage; and second, the recital in the deed 
of mortgage in describing the premises conveyed by it. If 
these are sufficient, they will affect Wilson, and all others 
within the State as well as the Bank, with the notice necessa- 
ry to protect the plaintiff. 

On the first point, an examination of the dates herein be- 
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fore recited will show, that the judgment of the Bank was 
obtained pending the suit for foreclosure, concurrently with 
the decree of foreclosure and sale, but before the final orders 
could have been, or were taken under that decree. It may 
be here remarked, that the record in that suit shows, that it 
was prosecuted in good faith, and with all reasonable dili- 
gence. Mr. Sugden, in his treatise on Vendors, says: ‘Jas 
pendens is, of itself, notice to the purchaser, unless it be col- 
lusive, in which case it will not bind him.” 2 Sug. on Vend. 
281. Mr. Newland, in his work on Contracts, lays down the 
rule, that, ‘‘if a person purchase an estate, pending a suit in- 
volving the question of title to it, he will be considered a 
purchase with notice, although he were no party to the suit. 
This rule is founded upon the idea, that as the pendency of a 
suit is the transaction of a sovereign court, all people are sup- 
posed to be attentive to what passes there.” Newland on 
Contracts 506; see also Harris et al. v. Carter, 3 Stew. 238; 
Chaudron v. Magee, 8 A. R. 570. The lus pendens in a chancery 
suit begins with the filing of the bill and service of subpee- 
na, and continues until the final orders are taken in the case. 
2 Sug. on Vend. 281-285; Chaudron v. Magee, supra. A 
bill to foreclose a mortgage on the premises, is a suit involy- 
ing the title within the meaning of the rule, (Chaudron v. 
Magee,) and consequently amounts to notice to all persons 
claiming an interest in the lands in controversy. 

Tvs pendens is notice of every fact contained in the plead- 
ings, which is pertinent to the trial of the matter put in issue 
by them; and, in a chancery case, of the contents of exhib- 
its to the bill which are produced and proved. In this case, 
the bill sets out and exhibits the notes of Ross to Carothers, 
their assignment to Center, and the mortgage deed of Ross 
to Carothers, on the premises in dispute, to secure the pay- 
ment of the notes which were given for the purchase mon- 
ey. This deed describes the premises conveyed by it, first 
_ by their location in the city of Mobile; then, by their metes 
and bounds, and contiguity to streets, and the lots of conter- 
minous proprietors; and lastly, as “ being the same this day 
conveyed by the said William Carothers to the aforesaid 
Ross, and now re-conveyed to secure the payment of the pur- 
chase money.” This is sufficient to put all persons upon the 
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look out, who assert an interest in the lots, derived through 
Carothers, subsequent to the 30th day of May, 1836, the day 
on which this mortgage was executed. It is also sufficient 
notice of Center's interest in the premises, to give to him a 
prior right and paramount equity to have satisfaction of the 
mortgage debt out of the premises in dispute, and it cannot 
be disturbed by the subsequent judgment set up in the answer 
of the Bank. Wilson, the assignee of the Bank, is in no bet- 
ter condition than the Bank itself; for he is also affected by 
the same notice, and by the further fact, that seven years be- 
fore his purchase, Center had entered upon and improved the 
premises to a large amount, and constantly occupied them by 
his tenants, until the judgments were bought by him, and 
was so in possession when the sale to Wilson was made. 

It is needless to reason for the purpose of showing that 
Carothers, through whom both Wilson and the Bank claim, 
had notice of the claims of Ross and Center. He was a par- 
ty to all the transactions from which they derived their right, 
and, indeed, the only actor in them who seems to have been 
profited. The fact that he was made a party in the suit for fore- 
closure in his character of administrator of Ross only, and not 
in his individual capacity, can make no difference. Had he 
been no party to that suit, yet, if he claimed an interest in 
the premises, it would have affected him with notice, as it 
seems he was within the jurisdiction of the court pending the 
suit. We have already seen that in cases of this kind it is 
the subject matter, and the parties to the suit, which is to be 
looked toon the question of notice; and here they are iden- 
tical. 

It results from what has been said, that Carothers, the 
Bank, and Wilson were all affected with notice before the 
judgments were obtained. If, under such circumstances, the 
defendant Wilson invests his money in the purchase of the 
judgments, he does so with his eyes open, and must incur the 
loss which the law rightfully visits upon a speculation so 
rash and unjust, and so completely in fraud of the complain- 
ant’s rights, of which he is presumed to have had knowledge. 

There is another circumstance in relation to the Bank, well 
worth consideration, especially in connection with the faint 
denial of notice contained in its answer. It is this: The 
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judgments in its favor against Carothers, were obtained in 
May, 1839, and executions were regularly issued on them 
until some time in the year, 1843; and yet, no effort seems 
ever to have been made to levy them on these lots; and al- 
though it continued to own and control them for more than 
ten years, still no such effort was ever made. It would not, 
perhaps, be a rash presumption to suppose that this forbear- 
ance arose from a knowledge of the true state of the title. 

The recital by way of description, in the mortgage from 
Ross to Carothers, which was recorded within the time re- 
quired by law, three years before the judgment, although it 
does not amount to actual notice of the contents of the deed 
from Carothers to Ross, yet, it is notice of its existence, and 
is sufficient to put one who claims through Carothers, upon 
the look out, and direct him to the source whence full in- 
formation may be obtained. In the exercise of ordinary pru- 
dence, both the Bank and Wilson should have followed up 
the suggestion thus given, and inquired into the true state of 
the title. The mortgage is not between persons who are 
strangers to the title, even if it be as the defendants here claim 
it to be. One of the parties to it is the person through 
whom they assert their interest, and the premises described 
are those they have levied on and are seeking to sell. <A re- 
sort to the deed book of the clerk of the County Court of Mo- 
bile county, and an examination of the land deeds to which 
Carothers is a party, would have also informed them that 
these lots had been conveyed to Ross. This examination 
they should have made; and whether they did so or not, they 
will be held to know all that these records would have re- 
vealed, had such an examination taken place. Boggs v, Var- 
ner, 6 Watts & Serg. 469; Brandt v. Van Cortlandt, 17 John. 
335; King v. Riddle, 7 Cranch 168; 3 Bin. 175; 5 ib. 140. 

Since it appears that the defendants are not judgment 
creditors without notice, it is unnecessary to say what would 
_have been the rights of the parties, if the fact of notice had 
not been proved; or, in other words, what would be the re- 
sult in acontroversy between one who, under a parol agree- 
ment for the sale of lands, has paid the full amount of the 
purchase money, but has never entered into actual possession 
of the premises, and a judgment creditor of his vendor, who 
is unaffected with notice of such sale. 
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"Phe decree of the Chancellor dismissing the bill must be 
reversed, and a decree here rendered perpetuating the injunc- 
tion at the costs of the defendant Wilson. 


Gippons. J., not sitting. 


WINSTON ws. WESTFELDT. 


1. The doctrine of lis pendens does not apply to negotiable paper. 

2. An injunctien in force against the negotiation of a nute, does not destroy its 
negotiability. 

8. An endorsee who acquires a negotiable note before maturity, bona side and 
for valuable consideration, without notice, is not bound by a decree in a chan- 
cery suit to which his endorser was a party, although he acquired the note 
after the rendition of the decree. 


Error to the Circuit Court of Mobile. 
Tried before the Hon. LyMAN GIBBONS. 


AssumpsiT by George Westfeldt against Augustus A. Win- 
ston, on a promissory note for $2156,,°, executed by said 
Winston and others, dated June 13, 1848, payable three years 
after date to the order of Jonathan Bliss, negotiable and pay- 
able at the Bank of Mobile. The plaintiff declared as endor- 
see of said Bliss. 

The facts proved on the trial, were substantially as follows: 
The Tombigbee Bank of Mississippi held a claim against one 
Lacy, which was in the hands of Jonathan Bliss for collection. 
This claim was compromised, and the note now sued on was 
received in part payment of it, Lacy being one of the makers 
of the note. The Tombigbee Bank failed, and made an as- 
signment of its assets to one Murdock, to wrikom Bliss deliv- 
ered the note in suit, having endorsed it in blank; and, be- 
fore its maturity, it came to the hands of Westfeldt by pur- 
chase; but from whom he purchased, does not appear. Be- 
fore Westfeldt’s purchase, however, certain creditors of the 
Tombigbee Bank had instituted proceedings in the Chancery 
Court of Sumter, to condemn the amount due on the notes 
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received by Murdock from Bliss to the satisfaction of their 
debts. The bill sets out the compromise of Lacy’s indebted- 
ness to the Bank, and alleges that the assignment to Murdock 
was fraudulent. Lacy, Bliss, Murdock and the Bank. are 
made defendants to the bill; and an order was made, in the 
progress of the cause, enjoining the transfer by Bliss of Mur- 
dock’s notes. Service was perfected on the defendants; and 
a decree was rendered, condemning the notes, and directing 
the master to ascertain and report the amount due from Lacy 
to the Bank, and from the Bank to the complainants. The 
master’s report under this reference was made and confirmed ; 
and, in pursuance of this decree, Lacy paid to the complain- 
ants the amount of the note now sued on, having been indem- 
nified. Westfeldt purchased the note on the 16th of March, 
1850, a few days after the confirmation of the master’s report, 
and while said chancery suit was under an order of continu- 
ation for further proceedings as to other parties. 

Upon this state of facts, the court charged the jury, that 
the plaintiff was entitled to recover. Several other charges 
were also given, which it is unnecessary to state, as the opin- 
ion of Yhe court is based upon this single charge, which is 


assigned for error. ae 


Hopkins and Jonsgs, for plaintiff in error: 


1. Chancery has jurisdiction to restrain, by injunction, the 
transfer and negotiation of bills of exchange and other nego- 
tiable paper. 2 Story’s Equity 238 § 906; ib. 239 § 908; 
Eden on Injunctions, ch. 14, 210, 211; Chitty on Bills 119, 
120; Hood v. Aston, 1 Russ. 412. And the effect of this 
must be, to destroy its negotiability; otherwise, the remedy 
would be incomplete. 1 Russ. 412; 9 Wheat. 788, 845; 7 
Vesey 413. 

2. Westfeldt is not, in law, a bona fide holder; he is a hol- 
der with notice, being a purchaser pendente lite. Lis pendens 
is notice to all the world. ‘“ Whoever purchases property 
pendente lite, takes it subject to any decree which may be made 
in respect to itin the pending suit.” 6 Barbour 188; 2 Lead- 
ing Cases in Equity (White & Tudor’s) 154 to 157; Metcalf 
v. Pulvertoft, 2 Vesey & B. 200; Murray v. Ballou, 1 Johns. 
Ch. —— v. Carter, 8 Stewart 288; Chaudron v. Ma- 
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gee, 8 Ala. 570; Bolling v. Carter & ‘Womack, 9 ib. 921. 
The doctrine of lis pendens also existed in the civil law. Droit 
Rom. 117; Merlin’s Repert. 

3. The deures being rendered by a court having jurisdic- 
tion, it is conclusive until reversed, whether right or wrong. 
It cannot be collaterally impeached. Richardson v. Hobart, 
1 Stewart 500; Wyman v. Campbell, 6 Porter 219; Cole v. 
Connolly, 16 Ala. 280; Savage v. Benham, 17 ib. 119; Cox 
v. Davis, ib. 714; Lightsey v. Harris, 20 ib. 409. 

4. Westfeldt being the endorsee of Bliss, and claiming as 
such, the decree against Bliss is conclusive against him. A 
judgment or decree is conclusive against parties and privies. 
1 Starkie on Ev. 194, 219; 17 Mass. 367; 6 Porter 219; 18 
Ala. 241. 

5. When things are shown, at any time, to have existed in 
a certain state, they are presumed to continue so until the con- 
trary isshown. The note is shown to have passed to Mur- 
dock in March, 1848, and it must be presumed to have re- 
mained in his possession until Westfeldt acquired it. Best on 
Presumptions, 186, (47 Law Library 119;) 3 Starkie on Ev. 
1252. 

6. A party cannot contradict, by evidence, a fact which he 
has alleged or admitted by his pleading. 2 Starkie on Ev. 
29. So Westfeldt, having stated in his declaration that Bliss 
endorsed the note to him, is concluded by the statement, and 
the defendant could not be required to prove that fact. 

. 7. The court erred, in charging that the burthen of proof 
was on the defendant to show when and from whom plaintiff 
acquired the note. The onus of proving this was on plaintiff, 
because: 1. He had alleged in his declaration that he ac- 
quired it from Bliss, who was a party to the chancery suit; 
2. When a note is shown to have been fraudulently or ille- 
gally put in circulation, it is on the plaintiff to show how and 
when he acquired it. Thompson v. Armstrong, 7 Ala. 256; 
Marston v. Forward, 5 ib. 349; Boyd v. Mclvor, 11 ib. 822. 

8. It is insisted, that the proof was sufficient and conclu- 
sive to show that plaintiff acquired the note after lis pendens, 
and directly or indirectly from a party to the chancery suit; 
but if it was not, there was certainly strong evidence to that 
effect; and if the evidence left that point doubtful, the court 
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erred in taking the question of fact from the jury, and charg- 
ing that plaintiff was entitled to recover. It is only where 
there is no conflict or doubt in the evidence, that the court 
can thus charge. 


P. PHILLIPS, contra: 


The fact that Westfeldt gave less than the amount due up- 
on the note, at the date of his purchase, does not divest him 
of the character of a bona fide holder. It is true, that decis- 
ions are numerous, that when the note, as between the maker 
and the payee, has no real existence, so that the payee could 
not maintain a suit thereon, a sale of the note for a less sum 
than is due upon it has been regarded as affected by the stat- 
ute of usury. But here the note has a bona fide existence; 
it is founded upon a real transaction; and Bliss, the payee, 
could have sued thereon. It was, therefore, as much the 
subject of a sale, as chattels ordinarily are; and the price 
paid for it concerned only the buyer and seller, and in no wise 
affected the character of the transfer. The necessities of 
commerce, at a very early period, led to the use of bills of 
exchange. The constitute the medium through which its 
vast operations are carriedon. Hence, in all civilized nations, 
laws are passed inviting the greatest confidence in their in- 
tegrity. Such is the sanctity which a wise policy has thrown 
around the bona fide holder of such paper, that his right 
thereto will be maintained, though he claims through one 
who obtained it by “fraud, theft, or robbery. Roberson v. 
Smith, 18 A. R. 220; 48 Law Library, Smith’s Leading 
Cases, 862; Burrows 1527. In no other species of property 
can the owner be deprived of his right by such means; nora 
purchaser acquire a perfect title, from one who possesses 
none. Again; when such a paper is sued on, it imports a 
consideration; and the holder is never called on, even to 
prove how he acquired it, until the defendant has made outa 
"prima, facie case, showing that the note had been obtained 
from him, or some intermediate party, by fraud or force; or 
that it had been lost; or that it was originally infected 
with illegality. Byles on Bills, 87. 

The plaintiff.in this case, occupying the position of a bona 
fide holder, and the proof having gone further, in showing the 
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time he acquired it, and the consideration paid for it, the stat- 
ute having placed notes payable in Bank upon the same 
footing as bills of exchange, he could not be defeated by any 
defence whatever. 

While the defendant admits, that if the transfer had been 
the result of robbery, the plaintiff would still have a good 
title, yet he insists, that the filing of the bill in Sumter coun- 
ty, and the proceedings thereon, destroy his right. But it is 
denied that the rule of lis pendens applies to negotiable paper. 

The earliest trace of it is to be found in the common law. 
In Croke’s Eliz. it is said, thatafter a writ in a real action is 
sued out, he who purchases the estate is guilty of champerty, 
according to the statute of Edward. Arundel v. Arundel, 
p. 677. The rule had no place in the Equity Jurisprudence, 
until it was introduced by Lord Bacon. Lord Bacon’s 
Works, 12th rule. By reference to the language of said rule 
it will be found to use the word “purchase,” and from its 
whole tenor it will be seen to apply to cases involving land 
only. All the authorities concur in the declaration, that it 
was introduced in analogy to the rule at common law ina 
real action. In one of the earliest cases applying this rule, 
it was said by the Chancellor, that it had been suggested very 
properly that some plan should be adopted for making a 
register of all bills involving the title to real estate, so that 
those who desired to purchase lands, might have the means 
of ascertaining whether they were the subject of litigation. 
Anonymous, 1 Vern. 318. Notwithstanding the court, in this 
case, took time to consider,—nothing was done; and pur- 
chasers of real estate in England remained subject to the haz- 
ard of lis pendens, until the 2d of Victoria; which enacts, ls 
pendens shall not operate as notice against purchasers, with- 
out being properly registered. Quoted 71 Law Library, 148. 

There is no case to be found in the English or American 
decisions where this doctrine has been extended to negotia- 
ble paper. On the contrary, one of the ablest of English 
elementary writers, makes this emphatic declaration: ‘“‘ There 
is no case, in which equity has determined the property of 
goods to be affected by reason of a lis pendens, where pos- 
session is the principal evidence of ownership, as of personal 
chattels.” Powell on Mort. 2 vol. 616. And Chancellor 




















__ JUNE TERM, 1853. 
Winston v. Westfeldt. a? 


765 





Kent, who was disposed to extend the doctrine to bonds, and 
choses in action not negotiable, says: ‘ As to cash, or nego- 
tiable paper, not due, or perhaps moveable personal proper- 
ty, such as horses, cattle, grain, &c., I am not prepared to 
say, the rule is to be carried so far as to affect such sales. 
The safety of commercial dealing would require a limitation 
of therule.” Murray v. Lilburne, 2 John. Chan. 444. There 
might be some reason in applying the doctrine, as Chancellor 
Kent proposed, to “choses in action;” for these, by the pol- 
icy of the common law, were not assignable, and therefore 
the filing of the bill would give a right upon the maxim 
“first in time, first in right. Co. Litt. 114; Hinton v. 
Nelmes, 18 A. R. 227. For further reference as to the ori- 
gin of this doctrine, and its application both in the courts of 
England and this country, see Murray v. Ballou, 1 Johns. 
Ch. 581; Newman v. Chapman, 2 Rand. 102; Murray v. 
Blackford, 1 Wend. 593; Tongue v. Morton, 6 Harris & J. 
28; Brightman v. Brightman, 1 Rhod. I. 120; Viner’s Abrg. 
15 vol. 128; Metcalf v. Pulvertorft, 2 Ves. & B. 204; Co- 
lombus v. Slim, 18 Eng. C. L. 486; Le Neve v. Le Neve, 
Note, 71 Law Lib, 148. 

It is not denied that chancery will entertain jurisdiction to 
enjoin the transfer of a negotiable note, in proper cases, as 
was quoted from Story’s Eq. Juris, and in the case from 1 
Russ. But, if, indefiance of the injunction, negotiable paper 
is transferred to a bona fide holder, the only effect would be 
to give the complainant in the bill the redress to be found 
in the authority of the Court, to imprison the defendant un- 
til he paid the amount of the note transferred, or so much as 
would satisfy the complainant’s demand, or to sequester his 
estate. Johns v. Davis, 2 Rob. Virg. Rep. 729. And this is 
all that is meant by the Lord Chancellor in the case from 
Russel, when he speaks of the ‘“ more effectual remedy by in- 
junction ;” and it may be further remarked, that if the doc- 
-trine of lis pendens applied, there was no necessity for an in- 
junction. But the Chancellor says, that lis pendens was far 
from such a security as a prudent man would desire to have. 
None of the cases cited by defendant go further than to sus- 
tain the jurisdiction of the Court of Chancery; they do not 
declare that the ne gotiability of the instrument is thereby 
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destroyed. In the case of Jervis v. White, an injunction 
had been granted against White; and a motion was made to 
extend it to the defendant, Bolt, who had received, pending 
the injunction, a bill from White, in the partnership’s name, 
for an individual debt of White to him. Mansfield, of coun- 
sel, contended upon the grossness of this case; and that the 
negotiation of this bill was a contempt; and that it was a 
case of lis pendens. Lord Eldon granted the motion to ex- 
tend the injunction, remarking, “I say nothing as to the lis 
pendens applying to negotiable security,” and the bill was or- 
dered to be deposited, to await the trial “upon the bona fides 
with which Bolt received this bill.” 7 Vesey 413. 

But suppose the doctrine to apply to negotiable paper, the 
burden of proof was with the defendant, to show that West- 
feldt obtained the note from one of the defendants to this 
bill, and there is not any proof of this. 5 Leigh 664; New- 
man v. Chapman, 2 Rand. 93; 6 B. Munroe 446. 

The suit must also affect the estate, and not merely money 
secured on it. It must act directly, and not collaterally. 
Worsley v. Earl Scarboro, 3 Atkyns 392. 

But even in cases where this doctrine has always been ap- 
plied, the rule laid down in Sorrell v. Carpenter has uniform- 
ly been acted upon, to wit, that as “against a bona fide pur- 
chaser, who bought pendente lite, without actual notice, the 
rule is considered a hard case in equity; and although the 
court cannot refuse its aid against him, yet the plaintiff is by 
no means a favorite; and, therefore, if he make a slip in his 
proceedings, the court will not assist him to rectify a mis- 
take. 2 Pierre Wms. 482; Sugden on Vendors, 587, 183. 
In the bill filed by Smith & Hair, this note is misdescribed 
in every particular, as to its date, the year in which it was 
payable, the amount, and the endorsers. And the orders 
and decrees all refer to the note set out in the bi!l. Theonly 
instance to be found in this State, where lis pendens was held 
to be applicable to any but real property, is the case of Boll- 
ing v. Carter, where it will be observed, that the point is nei- 
ther made by counsel nor considered by the court; but it 
was assumed to apply to a case of mortgage ofa slave. 9 A. 
R. 928. 

There is still another ground fatal to the defence in this 
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case, even upon the supposition that the doctrine was appli- 
cable; and that is, that the Court of Chancery of Sumter 
had no jurisdiction over the non-resident defendants. Sto- 
ry’s Eq. Pl., § 81. The statute conferring jurisdiction, limits 
it to cases where the “transaction” &¢., took place in this 
State. Holman’s Heirs v. Bank Norfolk, 12 A. R. 422; 
Glover v. Glover, 16 A. R., 447. There is no statement in 
the bill which brings any of the absent defendants within the 
limitations of the statute; and it is from an absent defendant 
it is alleged the plaintiff obtained the note. To provide for 
the case where an absent or non-resident debtor had effects 
in this State, a statute was passed in 1846, allowing attach- 
ments in chancery to issue against debts, choses in action, 
&c.; but it expressly provides, that it shall not apply to any 
“debt due by bill of exchange, draft or promissory note, ne- 
gotiable and payable in Bank, and not past due, or by bank 
check or certificate of deposit.” Pamphlet Acts, 1846, p. 19. 
This act is in perfect harmony with the arguments and de- 
cisions relied upon. For if the mere filing of a bill would 
of itself create a lis pendens, and condemn the note, why 
object to its being attached? The legislature has by this 
prohibition vindicated the policy which gives the freeest 
scope to commercial transactions. 

This objection is properly raised here; as the jurisdiction 
of a court may be inquired into in every other court where 
the proceedings of the former are relied on, and offered by 
the party claiming the benefit of such proceedings. Elliott 
vy. Pearsall, 1 Pet. 341; Lessee v. Hickey, 3 How. 762. 

It is insisted, however, that the decree destroyed the nego- 
tiability of this note, and that it became a nullity from the 
time of its rendition. But the decree merely enjoins the 
defendants from receiving, transferring, &c., the debts men- 
tioned in the bill, and orders, “that the several debtors, par- 
ties defendants to this bill, pay over to complainants, &c.” 
There was no cancellation of the note, and the only parties 
acted on were the defendants to the bill. Now, Winston, 
who sets up this plea, was no defendant in that bill, and is 
therefore not bound by that decree, or included in it. 

Even if the decree had gone further, and acted upon the 
note itself, this would not have been notice, so as to bind a 
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subsequent bona jide holder. 2 Sugden on Vend. 284. So 
where a decree had established, that:a certain slave was the 
separate property of a married woman, this was held to be 
no evidence, in a contest between a creditor of the husband 
and the trustee of the wife. Branch Bank v. Hodges, 12 A.- 
R. 123. 

Neither chancery decrees nor common law judgments, or 
executions issued thereon, so bind as to prevent the transfer 
of negotiable paper to an innocent holder. So our attach- 
ments at common law, are held not to apply to negotiable pa- 
per. Mills & Co. v. Stewart, 12 A. R. 96; Enos v. Tuttle, 
3 Conn. 27; 14 La. 452. And the case of Dove v. Dawson, 
which seemed to hold the contrary doctrine, was upon a note 
not negotiable. See Record Book 20, p. 189; 6 A. R. 718. 

It is therefore evident that the charge of the court was 
more favorable to the defendant below, than the law justified. 
It. admitted the application of the doctrine to the case before 
the court, but declared that there was no evidence to show 
that Westfeldt had obtained the note from Murdock, after he 
had been made a party tothe bill. It will be seen that the 
only witnesses examined, Bliss and Russel, give no evi- 
dence to this point. The former states that he passed away 
the assets of the Bank to the assignees, in March, 1848. The 
statement in the master’s report is relied on, to show that the 
note was in possession of Murdock after the filing of the bill. 
But this inquiry was not referred to the master, and if it had 
been, it is no evidence of the fact; as to this case, it would 
be ‘res inter alios acta.” The proceedings were evidence to 
show the pendency of the suit; but the fact stated in the an- 
swersor reports are not evidence, but must be proved aliwnde. 
Greenlf. Evid. § 538-9; Adams v. McMillan, 7 Port. 84. 

Again: judgments and decrees are evidence only against 
‘‘parties and privies.” Westfeldt, it is admitted, is no “ par- 
ty;”. and whether he was a “privy” to the suit, is the point 
of litigation. 

It is now upwards of two hundred years since Lord Bacon 
introduced this rule of lis pendens into the Chancery Court of 
England, and no case has yet been decided that invades the 
great policy which everywhere has thrown its shield over 
commercial transactions. There is nothing to induce the be- 
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lief that the Supreme Court of Alabama will differ with the 
determination made by the learned Kent, that “ the safety of 
commercial dealings requires a limitation of the rule.” 
GOLDTHW AITE, J.—The note sued on, at the time of 
the purchase by Westfeldt, was the subject of controversy in 
the Chancery Court; and the first question is, whether these 
proceedings operated as notice to him; or, in other words, 
does the doctrine of lis pendens apply to negotiable paper ? 
This is entirely a new question with us; and, so far as we can 
learn, has never been directly decided by any court. The 
doctrine, as it prevails at this time, seems to have had its ori- 
gin in the common law rule which obtained in real actions, 
where, if the defendant aliened during the pendency of the 
suit, the judgment in the real action overreached the aliena- 
tion, and the chancery ordinance of Lord Bacon, which pro- 
vided “that no decree bindeth any that cometh in bona fide 
by conveyance from the defendant, before the bill is exhibited, 
and is made no party by bill or order; but when he comes in 
pendenie lite, and while the suit is in full prosecution, and 
without any color of allowance, or privity of court, there 
regularly the decree bindeth. But if there were any inter- 
missions of suit, or the court made acquainted with the con- 
veyance, the court is to give order upon the special matter 
according to justice.’ Lord Bacon’s Works 2 vol. 479. 
From the use of the term ‘ conveyance,” we think that the 
framer of this ordinance had in view its application to real 
property only, and that it was intended simply to operate as 
an adoption in the Court of Chancery of the common law 
rule which we have referred to; and this idea is supported by 
Mr. Powell, who, in his work on Mortgages, (2 vol. 618) says: 
‘Phere is no case in which equity has determined the pro- 
perty in goods to be affected by reason of a lis pendens, where 
possession is the principal evidence of ownership, as of per- 
sonal chattels.” Chancellor Kent also, while he admits that 
the rule is well established, and applies it without hesitation 
to asale of bonds and mortgages, as being outside of the or- 
dinary course of traffic, and always understood to be subject 
to certain equities, (Murray v. Lilburn, 2 John. Ch. 441, 444,) 
expresses a serious doubt whether it applies to money or com- 
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mercial paper not due, and some question as to its application 
to moveable personal property—such as horses, cattle, grain, 
&c. The Vice Chancellor, in Scudder v. Van Amburgh, 4 
Ed. 29, while he “inclines” to the opinion that the rule ap- 
plied to personal property, admits that the question is not de- 
cided. In our own court, in the case of Bolling v. Carter, 9 
Ala. 921, the rule was applied to slaves; but the weight of 
that case as authority is somewhat diminished, by the fact, 
that the point was not made, and not alluded to by the court. 
It is, to say the least, highly improbable that a question of 
this novel and important character should have passed “sub 
silentio,” had the attention of the court been directed to it. 

The question though, here, is not whether the rule applies to 
personal property, but whether it holds as to negotiable paper 
transferred before maturity. Lord Eldon evidently doubted 
it in Jervis v. White, 7 Ves. 413,414; and from the cautious 
manner in which he expresses himself, in the last paragraph 
of Hood vy. Aston, 1 Russ. 412, more than twenty years after- 
wards, we do not think he had fully resolved this doubt. 
The leaning of Chancellor Kent was against it, on the ground 
that the safety of commercial dealing required a limitation of 
the rule; and it must be acknowledged that there is great 
force in the reason. Negotiable paper, representing, as it does 
in almost all civilized nations, a very large proportion of the 
commercial operations, and serving, to a great extent, as the 
representative of money, is justly a favorite of the law, and 
enjoys immunities and privileges which are extended to no 
other species of contracts. The tendency of the courts has 
been to uphold this description of paper, in the hands of the 
bona fide holder, against every species of defence which might 
exist as between the original parties. The credit and confi- 
dence due to it must be impaired, if the buyer was required 
to examine the courts of every county in the State before he 
could be sure of his purchase; and such would necessarily be 
the case, if the doctrine of lis pendens applied to it. There 
are no adjudications to force us to this extremity; the strong- 
est considerations of public policy seem to forbid the exten- 
sion of the rule to money or bank bills; and we think that 
commercial paper, as the representative of money, should 
stand on the same footing in this respect. 
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Neither does the fact, that an injunction against negotiating 
the note was in force, destroy its negotiability. We do not 
understand any of the authorities to go to that length; and 
the same reasons exist to sustain it in the hands of a bona 
fide holder, as in the case of lis pendens. The party, it is true, 
would be placed by the injunction in a better condition, as 
the Chancellor could commit for the breach, until the party 
who negotiated the note had got it back into his posses- 
sion, or paid the amount due upon it; but the injunction 
could not operate to destroy the qualities which the law at- 
taches to the instrument itself. 

It is, however, urged on the part of the plaintiff in error, 
that as Westfeldt sues as the endorsee of Bliss, and the evi- 
dence shows that he did not become the holder of the note 
until after the rendition of the decree against Lacy, he is 
bound by it, as the privy of Bliss, who was a party defendant 
to the chancery proceeding. It is true, as a general rule, that 
a judgment or decree is binding on parties and privies; but, 
technically speaking, there can be no privity, where there is 
not an identity of interest. 1 Green. Ev. 523 § 190. Usu- 
ally, as the assignee of a chose in action takes it subject to 
all the equities, he has precisely the same interest as the as- 
signor; but this is not the case with negotiable paper, taken 
before maturity, for value, and without notice. The holder, 
under such circumstances, may have very different rights from 
the party from whom he received it, and can recover while 
his assignorcould not. ‘This is the case here. Neither Bliss 
nor Murdock could recover, because they are not bona fide 
holders, while Westfeldt, upon the evidence, must be regard- 
ed as such; and in this respect, his interest is not identical 
with theirs, and he is not bound by the decree. 

Our decision upon these points is conclusive of the case, 
and renders it unnecessary to consider any of the other ques- 
tions presented in argument. 

The judgment is affirmed. 


GIBBONS, J., not sitting. 
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GANAWAY vs. THE STATE. 


1. When an indictment is lost or destroyed, it cannot be substituted on satisfactory 
proof to the court of a copy, (Justices Goldthwaite and Gibbons dissenting.) 


Error to the City Court of Mobile. 
Tried before the Hon. ALEX. McKinstry. 


The plaintiff in error was indicted, at the September term, 
1850, of the City Court of Mobile, for an assault and battery 
on one Isabella King. The cause was continued for several 
successive terms; and at the February term, 1852, the solici- 
tor for the State moved the court for leave to substitute a 
copy of the indictment for the original which had been lost 
or destroyed. The minute entry in the record recites, that it 
was satisfactorily proved to the court, by the testimony of the 
clerk of the court and the late solicitor by whom the indict- 
ment was drawn, that the paper offered was a correct copy of 
the original indictment, which had been returned into court 
by a regular grand jury, and had been lost or destroyed ; and 
that the defendant had had two days’ notice of the motion, 
and that the copy proposed to be substituted was then filed 
in court. The court granted the motion, and the defendant 
was tried on the substituted copy. 

The ruling of the court in allowing the substitution, is 
now assigned for error, with other matters which it is unne- 
cessary to notice. 


Gro. N. Stewart and C, W. Rapier, for plaintiff in error: 

It was error to substitute an indictment for that which was 
lost. The general rule, that a court has power to supply the 
loss of papers in a cause before it, does not apply to indict- 
ments. An indictment is something more than an ordinary 
record of the court in which it is filed. It does not originate 
therein, as other proceedings. Its existence and vitality de- 
pend upon its being the solemn act of a grand jury. The 
court has no power over it, to add to, subtract. from, or alter 
it in any material part. 
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The statutes of jeofails have never, either in this country 
or in England, been held to apply to indictments. 2 Hale’s 
Pleas of the Crown, 193; 8 Mass. 65; 13 Pick. 200; 18 
Smedes & M. 259. 

The substitution of an indictment should not be allowed, 
because the defendant has the right not to be subjected to 
trial, in a criminal case, except on the immediate and formal 
charge of a grand jury, made in the manner prescribed by 
law; and also, because he has the right to object to, and take | 
advantage of any defects in words or substance of the indict- 
ment as found by the grand jury, without amendment by the 
court; and this he cannot do, if a newly framed indictment, 
reformed by the solicitor, may be brought against him. See 
Wharton’s Criminal Law 128; 10 New Hamp. 558. 


Percy WALKER, conira: 


There was no error in allowing the substitution for the lost 
indictment. This court has repeatedly held, that the Circuit 
Courts have the power to supply a new record, where the 
original has been lost; and that this power is independent of 
express legislation. 8 Porter 309; 19. Ala. 710, and cases 
there cited. In the case of McLendon v. Jones, 8 Ala. 298, 
it is said that the authority exists in virtue of the full and 
plenary powers with which these courts are invested, ‘to ad- 
minister ample justice to all persons according to law.” 
Clay’s Digest 294 § 29. All that is required is, proof of the 
loss, and that notice has been given to the party to be affected. 
The above ruling is a general one. 4 Iredell 81; 1 Richard- 
son 520; 1 Pick. 109; 28 ib. 184; 18 ib. 175; 6 Vermont 
395; 3 John. 448; 1 Caines 496; 3 Hen. & Mun. 237. 

Under the statutes organizing ve City Court of Mobile, its 
jurisdiction is as extensive as that of the Circuit Courts, ex- 
cept as to real actions. 

There is no reason why this power of substitution should 
be restricted to civil cases, nor can authority be found for such 
restriction ; on the contrary, it has long been settled, that, if 
any part of the proceedings in criminal cases be stolen or lost, 
the deficiency may be supplied by a new entry. 1 Chitty’s 
Criminal Law 722; 1 Strange 140; 2 ib. 838, 1077, 1264; 8 
Caines 104. The manner of supplying the record in England, 
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is different from the one adopted in this case; but that does 
not affect the question. 





PHELAN, J.—The court below allowed an indictment, 
which has been lost or destroyed, to be substituted by satis- 
factory proof of a copy. 

The right of a court to supply or substitute any part of the 
record, which has been lost or destroyed, in a civil case, is 
acknowledged, and the reason for it is satisfactory. Wilker- 
son y. Branham, 5 Ala. 608, 

It may be said, there is no good reason for the right to sub- 
stitute a part of the record ina civil case, which will not 
apply with equal or nearly equal force in a criminal proceed- 
ing. In respect to other parts of the record or proceedings, 
even in a criminal case, we are not now called upon to decide 
that, in fact, the same rule does not apply. But the question 
here is, can an indictment be substituted before trial ? 

No authority, strictly in point, as we conceive, either Eng- 
lish or American, has been shown, going to this extent; and 
they have been examined with some care. 

An indictment in a criminal proceeding, it is argued, stands 
in place of a declaration in a civil suit, and is regulated, to a 
great extent, by the rules which govern declarations; and 
where is the reason for admitting the former to be supplied 
by copy, if lost, which does not hold good as respects the 
latter? It is not the mere paper that constitutes the accusa- 
tion, but the contents of that paper. The paper may be de- 
stroyed; but the thing—the accusation lawfully preferred— 
will remain as before. This is notconceded to the full extent. 

In criminal proceedings, we are, in many cases, bound by 
settled principles of Jaw and practice, to consider not only 
that which abstractly exists, but a certain visible, external 
form as essential to the legal existence and sufficiency of the 
thing itself. For instance, what authority in law will protect 
an officer in arresting my person on a criminal charge, or re- 
quire of me to submit to the arrest? Will a copy of a war- 
rant do? Not.atall. It must be the original, lawful warrant 
itself, which I have a right to call for and inspect. This rule, 
we are inclined to think, has been commonly applied to in: 
dictments. The prisoner has been supposed to have'a right to 
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have an inspection of the indictment found, and to be arraign- 
ed on that only. 

But conceding that a declaration and an indictment are 
alike in many respects, in some other respects there is a very 
marked difference between them. In their origin this is stri- 
kingly so. A declaration is a statement of his cause of action, 
made by the party himself, or his counsel, not under oath. 
An indictment is a statement of the facts which constitute the 
alleged offence against the public, on the part of the accused, 
made under oath by a grand jury, and which, to be good in 
law, must have certain formalities; and, by the constitution of 
this State, even certain words are essential. The one is good, 
even though it be not signed by counsel. The other is noth- 
ing, if it does not bear the name of the foreman of the grand 
jury, and the words “‘a true bill.” These are indispensable 
marks of an indictment. The one may be changed at plea- 
sure, by leave of the court. The other cannot be altered or 
changed in the slightest degree, by any power, after it has 
been returned into court, and the grand jury is discharged. 
The statutes of jeo/acls, which, in general terms, authorize cor- 
rections and amendments in process and pleadings, have never 
been held to apply to indictments. 

The power of substitution is claimed, as a power inherent 
in every court, to supply such papers, or parts of the record, 
as may have been lost by accident or destroyed, which con- 
stitute a necessary part of the proceedings. 

It may be granted, that a court has, and ought to have, 
power to supply copies or duplicates of all parts of the record 
or proceedings which emanated from it, or under its authority 
in the first instance; because the power which could make 
the original, ought to be, at all times, able to supply a copy, 
if that be lost or destroyed. This power will cover every 
part of a civil proceeding, from the summons or writ to the 
judgment and execution. 

But this power does not embrace an indictment. The court 
has no power to make an indictment, or to direct one to be 
made. That power resides exclusively with the grand jury. 
Admitting, then, that a court may supply or substitute what- 
ever part of the proceedings it has power to issue or create in 
the first instance, yet the principle will not embrace an in- 
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dictment, because the court has no power to make that, or to 
direct it to be made. In the matter of preferring indictments, 
the grand jury are the sole judges, under their oath, of the 
propriety of their own action. 

In a civil proceeding the defendant must be in court, before 
a declaration can be filed; but in a criminal proceeding, the 
indictment is very often found and filed, before the defendant 
is arrested. 

Now we have decided, that a declaration may be substitu- 
ted without notice to the defendant, on proof satisfactory to 
the court, upon the ground, that the lost declaration was a 
paper of thecourt. 5 Ala. 688. If we hold the same doctrine 
to apply to an indictment, one may be lost and substituted 
before the defendant is arrested, and he may be required to 
plead to a copy the contents of which he did not have an 
opportunity to contest. 

In these considerations, or some of them, may be found, as 
we conceive, the reason for the rule of practice, which pre- 
vails generally throughout this State, which forbids the sub- 
stitution of an indictment. The Mobile circuit has not uni- 
formly followed this rule, as we learn from our brother Gib- 
bons; but that circuit is believed to form the only exception. 

By this rule of practice, the right is conceded to the pris- 
oner to be arraigned on the indictment found by the grand 
jury; to have an inspection of that identical paper, in order 
to make his objections to its form or substance, if any exist. 
The rule is one which tends to make solicitors careful in draw- 
ing indictments, and clerks extremely careful of their safe 
custody. We doubt whether, on the whole, any good would 
be accomplished by overthrowing a rule which is productive 
of these consequences. When an indictment is lost or de- 
stroyed, it can generally be supplied by having a new one 
found by the grand jury, 

We prefer, at all events, if evil is likely to result from the 
established rule of practice, to leave the legislature to provide 
a remedy. 

It is not necessary to notice the other assignments of error. 

The judgment is reversed, and the cause remanded. 


CHILTON, C. J.—I have looked through the books, and 
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have been unable to find a single case where an indictment 
has been substituted, and a prisoner put upon his trial on a 
copy. It is manifest, that in many cases of this kind, the 
very important preliminary inquiry would arise, what the 
original indictment contained; whether that which was set up 
as a copy, was, in fact, true; and since certainty in the ascer- 
tainment of such fact, is not attainable, it may, and doubtless 
would sometimes happen, that a party might be put upon 
trial even for his life, when in truth the grand jury had never 
found a bill of indictment for the offence. 

In my view, the law, while it attaches no importance to 
the mere paper on which the indictment is written, neverthe- 
less makes the original indictment as returned by the grand 
jury, the only evidence of the charge against the prisoner. 
It will not allow that the prisoner should be put upon his 
trial, upon a charge not shown by an indictment returned by 
the grand jury, but upon secondary proof as to what the in- 
dictment contained. 


GIBBONS, J.—Being unable to concur in the conclusions. 
of the majority of the court in the present case, I take this 
occasion to state briefly the grounds of my dissent. 

“An indictment,” says Blackstone, “is a written accusa- 
tion, of one or more persons, of a crime or misdemeanor, pre- 
ferred to, and presented upon oath by a grand jury.” 4 
Blackstone Com. 302. 

According to Mr, Chitty, ‘‘an indictment is defined to be a 
written accusation, of one or more persons, of a crime, pre- 
sented upon oath by a jury of twelve or more men, termed 
a grand jury.” In the language of Lord Hale, it is “a plain, 
brief, and certain narration of an offence committed by any 
person, and of those necessary circumstances that concur to 
ascertain the fact and its nature.” In general, the rules and 
principles of pleading with respect to the structure of a de- 
claration, are applicable to an indictment; and, therefore, 
where the criminal law, as to the form of an indictment in a 
particular case, is silent, resort may be had to decisions on the 
requisites of pleading in civil actions.” 1 Chitty C. L. 168. 

“ An indictment,” says Mr. Wharton, “is a written accusa- 
tion of an offence, preferred to, and presented upon oath as 
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true, by a grand jury, at the suit of the government.” 
Wharton’s Criminal Law 60. 

According to the opinion of a majority of the court, as 
just delivered, an indictment seems to be considered as some- 
thing more than the mere evidence of a charge or accusation, 
but is in itself the charge or accusation, which can neither be 
amended, nor its place supplied by secondary evidence on its 
being lost; whereas, according to the views which I entertain, 
the indictment is but the evidence of the accusation, forming 
a part of the record of the cause; and like any other part of 
the record, on proof of its loss, its contents can be proved, 
and its place supplied, by secondary evidence. The court 
certainly has no power to put the defendant on trial, on an in- 
dictment different from that which the grand jury returned ; 
but if the court is satisfied that the paper proposed to be sub- 
stituted is a true copy of the lost original, where is the injury 
to the defendant? He is tried upon the same charge that 
was preferred by the grand jury, without change or variation. 
The vice of the opinion just delivered, I consider to consist 
in this: that it not only makes the particular paper returned 
to the court by the grand jury evidence of the accusation, 
but identifies the accusation more with the paper itself, as a 
material substance, than with the particular form of words 
which it imports. 

It is said, that the statute of jeofails or amendments does 
not apply to indictments, and this is one of the reasons on 
which the opinion of the court is based. .On this subject Mr. 
Chitty says: “It seems to be settled, both by the express ex- 
ceptions in the statutes of amendments, and the current of 
authorities, that indictments are not within their operations ; 
and they, therefore, stand upon the same principles, with re- 
spect to amendment, as those to which all pleadings were sub- 
ject at common law. And as the indictment isthe finding of 
a jury upon oath, it cannot be amended by the court, without 
the concurrence of the grand inquest by whom it is presented. 
To this rule, however, there is an exception, incase of indict- 
ments removed from London, because, by the charters of that 
city, only the substance of the record can be removed from 
it, and the original remains a certain guide for the amendment; 
and it is the common practice, for the grand jury to consent, 
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at the time they are sworn, that the court shall amend matters 
of form, altering no matter of substance; and mere informal- 
ities may, therefore, be amended by the court before the com- 
mencement of the trial, though it was formerly the practice 
to award process to the grand jury, to come into court and 
amend them.” Chitty’s Criminal Law 297. Thus, according 
to this authority, mere formal matters can be amended by the 
court, without altering any matters of substance, where the 
leave to that effect has been given by the grand jury, when 
they are sworn, or when they return the indictment. 

But I do not consider the question presented in the present 
case as one of amendment, but rather one of substituting, or 
supplying a record on proof that the original is lost. The 
present record does not show that the court below amended, 
or attempted to amend, the indictment; but it does show that 
the court, on proof being made that the original indictment 
was lost, and also, that the copy proposed to be substituted 
was a true copy of the original, ordered the said copy to stand 
and be substituted for the original. Now, if the particular 
paper on which the charge is written, constitutes the charge 
or accusation, or if it forms any material part of said charge 
or accusation, then the court below undoubtedly erred; but, 
if the charge or accusation consists of the words and senten- 
ces composing the indictment, and the paper on which they 
are written is nothing more than the medium of transmitting 
the ideas thus written from the grand jury room to the court, 
then, I see no reason why such a paper, constituting as it does 
a part of the record, should not be supplied by secondary 
evidence, on the original being lost, asin any other case where 
the record is shown to be lost. It is admitted, that, in civil 
proceedings, the court would have ample power to supply a 
declaration, or any other portion of the record, on the origi- 
nal being shown to be lost, and the contents proved. This 
power the court possesses, not from any statute of amend- 
ments, but exercises it in administering a common law right, 
viz: in allowing secondary evidence in proof of a fact, when 
the original is lost. I fully agree, as is previously intimated, 
that the defendant has the right to stand upon the indictment 
found by the grand jury, nor has the court the power to put 
him upon trial upon any other charge ; and therefore the court 
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should be careful not to allow any change to be made in the 
offence charged, in the substitution of one paper for another 
which is lost. But when the court is satisfied that the paper 
proposed to be substituted is, in fact, a true copy of the orig- 
inal, and when it is in fact a true copy of such original, then, 
the defendant is tried, according to my views, not upon a new, 
but upon identically the same indictment as that returned by 
the grand jury. ‘True, the paper is changed; but the charge, 
the accusation, remains the same. It is upon this principle, 
that any record is supplied, on proof of its loss, by secondary 
evidence. The admission of the proof of a secondary char- 
acter, is not the introduction of any amendment to the old 
record, but is simply completing the old record, so as to make 
it speak.the truth. In a matter of as much importance as in- 
dictments, and particularly in cases of felony, courts should 
be.extremely careful not to admit a false copy to be substitu- 
ted for the original; but when the court is satisfied that the 
paper offered is, in fact, a true copy of the orignal, I know of 
no principle of law, nor any good reason in the nature of 
things, which forbids such true copy from taking the place of 
the lost original. The position taken by the majority of the 
court, is not that the court allowed the substitution of the 
copy of the indictment upon insufficient evidence of its being 
in fact a true copy, but it goes the full length, and holds that 
the original indictment being lost or destroyed, the prosecu- 
tion of that indictment is ended forever. It is from this pro- 
position that I dissent. 

I understand it to be admitted, as a general rule, that lost 
records may be supplied by proof of the loss, and also of their 
contents. This, as arule, is undeniable. Vide Phillips’ Ev. 
387, et seg.; also Cowen’s & Hill’s notes, 1066 to 1075. Why 
is it, then, that an indictment is to be made an exception to the 
general rule? I know of no reason whatever, unless it is the 
one assumed by the opinion just delivered, that the paper it- 
self returned by the grand jury to the court, independent of 
what is written upon it, forms a material part of the accusa- 
tion.or charge. To this position I cannot give my assent. 

Besides, this court, in the case of John, a slave, v. The 
State, 2 Ala. 290, denies in effect, as I understand the deci- 
sion, the doctrine asserted in the opinion of the majority of 
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the court. In that case, three persons were indicted for fel- 
ony, and one of them changed the venue. The 20th rule of 
practice requires, on the change of venue in any case, that the 
original papers shall be sent, with a transcript of the orders, 
&c., made in the cause, to the county where such trial is to be 
had after the change of venue. In this case, the clerk of the 
court where the indictment was originally pending, sent the 
original papers to the county where one of the defendants had 
changed the venue, leaving no papers in the county where 
the indictment was still pending against the other defendants. 
The correct practice in such cases is discussed, and settled by 
the judge delivering the opinion; and he decides, that, in such 
cases, the party changing the venue is not entitled to the orig- 
inal papers, but must be tried upon a copy of the indictment. 
‘Here, then, is distinctly announced the proposition, that the 
court has the power, under the circumstances of that case, to 
puta defendant upon his trial upon the copy of an indictment 
merely, notwithstanding the original is in existence. If, un- 
der the circumstances of that case, the court, without any ex- 
press legislative authority, and in direct opposition to the let- 
ter of the 20th rule of practice, could put a defendant upon 
his trial upon a copy merely of an indictment, why, I would 
ask, has not the court the power to substitute a copy of an 
indictment when the original is lost? The case from 2 Ala. 
is cited only for the purpose of showing that the court does, 
under some circumstances, possess the power of substituting 
a copy for the original of an indictment, and of requiring the 
defendant to go to trial upon it. To that extent the case is 
undoubted authority. This is far enough for the argument in 
the present case, the position of the majority of the court be- 
ing that the court, in no case, has the power to try a defend- 
ant upon the copy merely of an indictment. 

For the reasons above stated, I cannot concur in the opin- 
ion of the court, just delivered. In my opinion, the judg- 
ment of the court below was correct, and should be affirmed. 


GOLDTHW AITE, J.—I concur in the views expressed in 
the foregoing opinion of my brother GIBBONS, 
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COLVIN er AL. vs. OWENS. 


1. When a writ of error is sued out in the name of one of the defendants “ e¢ 
al,” the abbreviation cannot, strictly considered, be construed to mean the 
other defendants in the cause below; but under the statute allowing amend- 
ments of writs of error, (Clay’s Digest 312 § 39) the writ will be considered 
amended, so as to conform to the actual facts. 

2. When a bill is filed to charge an undivided estate with the payment of a debt, 
the husband of a distributee is a necessary party to the suit; but if he dies 
after final decree, and before a writ of error is sued out, his representatives 
are not necessary parties to the writ, as the interest which he represented 
survives to his wife. 

8. And ifthe husband, in such case, adopts the answer of the executrix, his moth- 
er-in law, and acts as her agent and assistant in the management of the suit, 
this does not render it necessary to make his representatives parties to the . 
writ of error, as no decree could be rendered against them for costs incurred 
by him. 

4. A surety who pays the debt of his principal, is subrogated to all the credit- 
or’s rights, so far as regards the securities and equitable remedies held by 
him for the payment of the debt ; but he stands in no better position than the 
creditor himself occupied. 

5. When an executor purchases stock for a plantation on his own account, which 
he considers and employs as his own property while in his possession, and it 
does not appear that his vendor dealt with him as executor, or relied upon the 
estate for payment, the latter has no equity against the estate for the pay- 
ment of the purchase money. 

6. And insuch case, when the executor is removed from his office, if the acting 
executrix retains the stock on the plantation as his property, because he is 
largely indebted to the estate, this does not create a liability against the estate 
for the purchase money. 

7. An executor cannot, by any assumpsit of his, render the estate liable for a debt 
which it does not really owe. 


ERROR to the Chancery Court of Lowndes. 
Heard before the Hon. J. W. LESESNE. 


This bill was filed by the defendant in error, alleging, 
that, in 1835, one Alexander Colvin departed this life, leaving 
a last will and testament, of which his wife and widow, 
Mary J. Colvin, and Timothy S. Colvin, his brother, were the 
executor and executrix ; that they both qualified and acted as 
executor and executrix for several years; that the heirs and le- 
gatees of thesaid Alexander were, the widow and executrix as 
above stated, and his three children, viz: Flora, of lawful 
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age, and intermarried with James F. Key, James Colvin, of 
lawful age, and Henry, a minor over the age of fourteen years; 
that the said testator left a large estate, consisting of negroes, 
&c., and that the same has been kept together and undivided, 
and was so directed to be by the testator, until the youngest 
child should arrive at the age of twenty-one years, which 
time has not yet elapsed. 

The bill further charges, that in carrying on the planting 
operations by the executors, it was indispensable to purchase 
stock, such as horses and mules, and that in November, 1888, 
while the said Timothy 8. Colvin was still acting as execu- 
tor of said estate with the said Mary J. as executrix, he, the 
said Timothy S., purchased several mules for the use and 
benefit of said estate, of and from one Eli Smith, and gave 
said Smith his promissory note therefor, amounting to the 
sum of two hundred and seventy-five dollars, and made due 
and payable on or before the first day of January, 1840, on 
which said note one Robert B. Colvin, the brother of the 
said Timothy S., and the complainant, were the securities. 

The bill charges, that the mules were necessary to carry 
on the farm or plantation according to the directions of the 
testator, and were kept employed about the plantation and 
business of the estate, under the direction of the said Timo- 
thy S., executor, and of the said Mary J., executrix, as afore- 
said; and that they are still upon the said plantation and in 
the employment of said estate; that at the maturity of the 
note above mentioned, the said Timothy 8S. and Robert B. 
Colvin were both insolvent, and unable to pay the note, and 
that the payment of the same was coerced from the com- 
plainant by law, in 1841, by the said Eli Smith; that after 
the payment of the note, as aforesaid, he called on the said 
Timothy S.and Mary J., executor and executrix, for reim- 
bursement, but they refused to pay the money, or recognize 
the debt as one due and owing by the estate; but they made 
and executed to the complainant two notes for one hundred 
and sixty dollars each, one to fall due Ist January, 1848, 
and one Ist January, 1844, with interest from date. These 
notes were signed by the said Timothy S. and Mary J. Col- 
vin, and were for the amount of money and costs paid by 
said complainant on account of the note which he had paid 
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to the said Smith, as security for the said Timothy S. Colvin. 

The bill further charges, that complainant was unable to 
collect the amount of said notes, and caused the same to be 
sued; that judgments were regularly obtained on the same, 
and executions returned “no property found,” both against 
Timothy S. and the said Mary J. Colvin; that on the 4th 
day of March, 1846, (the said Timothy 8S. having before that 
day either resigned, or been removed as executor of said es- 
tate,) at the instance and request of said Mary J., the sole ex- 
ecutrix, the complainant agreed to give to said estate further 
day of payment, and then took from said Mary J. two other 
promissory notes for his debt, one for the sum of $292 ,%°; 
due ist January, 1847, and the other for $146 }43,, and fall- 
ing due 1st January, 1848; which said notes are payable to 
complainant ‘‘on behalf of the estate of Alexander Colvin, 
deceased.” The bill charges, that suit was brought on the lar- 
ger note against the said Mary J., judgment obtained, and ex- 
ecution returned ‘‘no property,” and the other note remains 
in complainant’s hands utterly worthless; that said debt was 
incurred for and on account of stock for said estate; that said 
estate has received the benefit of said purchase; that it is sol- 
vent and out of debt, and yet remains undivided. The bill 
prays that said estate be made chargeable with said debt, and 
for general relief. 

The answer of Mary J. Colvin, the executrix, admits most 
of the allegations of the bill, except that portion charging 
that the mules were bought for and on account of said estate. 
This her answer denies. She states, that, although she was 
nominally executrix from the first, yet while Timothy 8. Col- 
vin was executor of the estate, the entire management and 
control of affairs was in his hands, and she has only been the 
active manager of the affairs of said estate since the removal 
of the said Timothy S.; that soon after the death of the said 
Alexander Colvin, he removed the negroes belonging to said 
estate to his own plantation, and worked them with his own; 
that soon afterwards, the said Timothy S. brought on said 
plantation two mules, which he said he had purchased, but 
how he had purchased them defendant did not know; she 
had nothing to do with the purchase herself, and alleges 
that they were not purchased for the estate, but for the said 
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Timothy S. himself individually ; that while said mules were 
in the possession of said Timothy S., he used them in the 
gin, and charged the estate toll for ginning; that said mules 
were also employed in hauling, and the proceeds of their la- 
bor always appropriated to the individual benefit of the said 
Timothy 8.; besides, at the time the said mules were pur- 
chased, the estate had as many horses as it required, and the 
mules, if bought for the estate, would have been entirely un- 
necessary. She further says, no one ever thought of bringing 
a charge against the estate for said mules, until it was made 
manifest that the said Timothy S. and Robert B. Colvin were 
found to be insolvent; that when said Timothy S. was re- 
moved from the executorship of said estate, he left the said 
plantation and the two mules thereon, and defendant was 
about to send him his mules, when she was advised that, as 
the said Timothy S. was largely indebted to the estate, she 
ought to retain the mules and credit the balance against him 
with their value; and she adopted the advice, and thus re- 
tained the mules. The said Timothy S. is largely indebted 
to the defendant, but no settlement has yet been had between 
them, and there has been no particular credit yet given for 
the mules; but they were retained with a view of diminish- 
ing the balance of the large debt due from the said Timothy 
S. to the defendant, greatly exceeding the value of the mules. 

She states, that, after the complainant first called upon the 
said Timothy S. for payment, he, the said Timothy S. offered 
him the two mules in payment of his debt, but the complain- 
ant refused to take them ; the said Timothy S. then asked this 
defendant to become his security to the complainant, on notes 
given for the complainant’s debt; and on the said Timothy 
S. giving the defendant, as she then thought, indemnity, she 
agreed to become, and did become his security to complain- 
ant; that the indemnity proposed to be given to this defendant 
was, that the said Timothy S. was to make her titles to the 
land which the said negroes were then cultivating; and the 
said defendant became the security of the said Timothy S., 
not because the estate was liable for the said debt, or because 
she was executrix of said estate, but because she wanted the 
land proposed to be conveyed to her as security; the land, 
however, proved to be valueless, as it was under a prior 











786 ALABAMA. 


Colvin et al. v. Owens, 





mortgage. Defendant acknowledges that she executed the 
last notes exhibited by complainant, as “on behalf of the 
estate,” but she was deceived as to the facts; she states, that 
complainant told her that said Timothy S. would swear that 
said mules were bought by him on account of said estate; 
and under the belief that, if the said Timothy S. would swear 
that, the estate in that case would be made liable for the debt, 
defendant executed the last notes in question. She also 
states, that when Timothy S. Colvin was removed from the * 
executorship, a balance was found against him, in favor of 
said estate, of $11,286 {,%,, on which executions were issued 
and returned “ no property found.” 

The answer also contains a demurrer for want of equity. 
All the other defendants adopt the answer of Mrs. M. J. 
Colvin. 

The testimony of James M. Ramsay and James Porter is 
taken, apparently with a view of establishing the fact that, 
when the notes were signed, one or the other set of them, 
Mary J. Colvin admitted that the mules were bought by 
Timothy S. for and on account of said estate; but their evi- 
dence does not establish that fact. 

The complainant also examines James F. Key, who was 
the son-in-law of Mary J. Colvin, and one of the defendants 
in the cause, who swears that, at the time the last notes were 
executed, complainant, with one James Porter, then deputy 
sheriff of Lowndes county, came to the house of Mary J. 
Colvin; that the said Porter then had the execution against 
Mrs. Colvin and T.S. Colvin, issued on the judgments obtain- 
ed on the notes given complainant by T.S. Colvin, with Mary 
J. Colvin, his security ; that the said complainant insisted on 
making a levy on property; that complainant proposed to 
defendant, Mary J. Colvin, that if she would give the notes 
as executrix, he would extend the time of payment, which 
defendant refused todo, until complainant informed her that 
T. S. Colvin would swear that the consideration of the judg- 
ment upon which the execution issued was two mules for the 
estate of Alexander Colvin, deceased ; witness then advised 
her to give her notes, and she then very reluctantly consent- 
ed, and executed the notes last exhibited by complainant. 
He further states, that, at the time said notes were executed, 
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Mrs. Colvin insisted and averred that the mules referred to 
were not purchased for the benefit or on account of the es- 
tate; to which complainant replied, that he did not know 
that T. S. Colvin had any connection with the estate of Alex- 
ander Colvin at the time the complainant became his securi- 
ty to Eli Smith, but that T. S. Colvin had since told him that 
he would swear that they were bought for the estate; Mrs. 
Colvin still refused to give her notes, until witness advised 
her, that, if the statement of complainant was correct, witness, 
as an heir to the estate, was willing complainant should be 
paid; Mrs. Colvin then consented, and gave her notes as 
above set forth; witness informed her, that, if the statement 
of the complainant was correct, the testimony of T. S. Col- 
vin would bind the estate, and she had better execute the 
notes, and get the time offered, which she consented to do. 
On cross examination he states, that he has often heard com- 
plainant say, that, at the time the mules were purchased, he 
did not know of the connection of Timothy S. Colvin with 
the estate, and when he signed the notes as security for said 
Timothy S. he had no fears, as he considered both Timothy 
S. and Robert B. Colvin good. 

The complainant also examines Timothy S. Colvin, who 
swears, among other things, that, in the purchase of said 
mules, he was acting both for himself and for said estate, and 
they were bought for his own account and for account of said 
estate; he at the time was working on his plantation some 
three hands of his own, and about seven of the estate; the 
mules were taken to his plantation after their purchase, and 
employed by him on his own account, and also on account of 
said estate ; he worked said mules on said plantation some 
six years; thinks it was necessary to purchase said mules at 
the time, in order to carry on the farm; the contract for said 
mules was made on Sunday, and the notes signed on Sunday ; 
offered the complainant the mules in payment of his debt, but 
- complainant refused to take them, preferrring to give time and 
take Mrs. Colvin as security with witness for the debt; that 
he induced Mrs. Colvin to become his security for said debt, 
but does not recollect of promising to convey to her the land 
cultivated by the negroes of the estate with his own; had 
given complainant a horse, in part payment of his debt, worth 
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one hundred dollars; recollects complainant told him that he 
did not know, at the time he became his security on said 
notes for the purchase of said mules, that he had any connec- 
tion with the estate of Alexander Colvin; that he did not 
get credit in his final settlement with the estate for $250 paid 
for the mules, as he withdrew the account, inasmuch as he had 
not paid it; at the time witness acted as executor, the estate 
had no land, and witness put the negroes of the estate on 
his own land, with his own negroes; left the mules on the 
place when he was removed from the executorship, and left 
Mrs. M. J. Colvin in possession of said place; witness has 
not sought to charge the estate with the price of said mules, 
although he considered that the estate ought to pay seven- 
tenths of the purchase money, as the estate owned seven 
hands, and he only three ; when witness left the mules in the 
possession of Mrs. Colvin, he was largely indebted to the es- 
tate, and was unable to pay. 

On the bill, answers and proofs, the Chancellor decreed, 
that the complainant had a lien on the property of said es- 
tate for the payment of his debt, and decreed accordingly. 
To revise this decree, a writ of error is prosecuted to’ this 
court. 

A motion is also made to dismiss the writ of error, pred- 
icated upon an affidavit on file, that James F. Key, one of 
the defendants in the cause, departed this life before the suing 
out of the present writ of error, and therefore it is insisted 
that it must be dismissed. 

The errors assigned are: 

1. That the court below erred in not dismissing the com- 
plainant’s bill for want of equity; 

2. That the court erred in not sustaining the demurrers to 
the bill; 

3. In decreeing that the defendant, Mary J. Colvin, exec- 
utrix, should pay complainant’s debt out of the funds of the 
estate. 


J. P. SAFFOLD, for plaintiffs in error: 

1. Owens has no claim against the estate on account of his 
being the security of Timothy S. Colvin, on the note to 
Smith for the purchase money of the mules;’ because that 
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note was merged in the judgment, which Owens paid, and 
the new note afterwards accepted by him changed the nature 
of the debt. Smith never had any claim on the estate of 
Alexander Colvin, deceased, even if all the parties to the 
note had been insolvent; and the fact that Mrs. Colvin exe- 
cuted a new note, under a circumstances disclosed by the 
record, did not give Owens any claim upon the estate. 
On this last note Mrs. Colvin was alone responsible, and 
there was no lien whatever against the estate. Brown v. 
Lang, 4 Ala. 54; Jones v. Dawson, 19 ib. 572; Foster v. 
Atheneum, 3 ib. 55; 1 Turn. & Russ. 224, (11 Eng. Ch. R. 
128;) Saunders v. McLaughlin, 14 Ala. 198; 6 Mass. 158; 8 
ib. 199; 8 Vesey 4; 2 Hill’s Ch. R. 234. The case of Brown 
v. Lang, above cited, is decisive of this. The estate of Alex. 
Colvin never was ‘the debtor of Owens, nor of Eli Smith; 
and the words, “in behalf of the estate of Alexander Colvin, 
deceased,” which were inserted in Mrs. Colvin’s note, amount 
to nothing at all. The most that Owens could have done, in 
any aspect of the case, was, to coerce a settlement of the 
estate of Alex. Colvin, and, after division and distribution, to 
obtain a decree for the appropriation of Mrs. Colvin’s interest 
to the payment of his debt; but, as the evidence shows that 
she was indebted to the estate, such a decree would be fruit- 
less. 

2. Mrs. Colvin was sued on only one of her notes to 
Owens; the other still remains. There can be no resort to 
equity, so far as this last note is concerned, until there has 
been a judgment at law, and execution returned “ no property 
found.” 14 Ala. 198. 

8. It is not denied, that a surety who has paid the debt of 
his principal, is entitled to be substituted to the place of the 
creditor, as to all securities held by the latter for the payment 
of the debt. But Owens cannot claim any benefit from that 
principle ; for the creditor himself had no claim against the 
estate, and of course Owens has none through him. 


Warts, JUDGE & JACKSON, contra: 
If the writ of error is sued out in the name of Mary J. 


Colvin alone, then it must be dismissed under the authority 
of Cullum et al. v. Batre, Executrix, &., 1 Ala, 126. 


, 
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If, to avoid the effect of this motion, the writ be amended 
at the instance of counsel for plaintiffs in error, under the 
statute, (Clay’s Digest 312, § 39,) then the motion is made to 
dismiss, because James F. Key, one of the defendants below, 
and one of the plaintiffs in error, was dead at the time the 
writ was sued out. 

James F. Key having become interested in the estate of 
Alexander Colvin, deceased, by marriage only, the cause 
might proceed without his representative being made a party, 
were it not that he engaged actively in the defence of the 
suit, and thereby incurred a liability for costs. Heirs of Hol- 
man vy. Bank of Norfolk, 12 Ala. 405,406. Having incurred 
this liability for costs, his representative must be a party, in 
order to meet it, if it be taxed against him, as it must be, if 
the case be decided adversely to the plaintiffs in error. 

The legal representative of James F. Key, deceased, can- 
not be made a party in this court, he having died before the 
writ was sued out; otherwise, if he had died after the writ 
was sued out. The writ should have been sued out in the name 
of the legal representative of James F. Key, and also in the 
names of the surviving defendants below. Headon v. Tur- 
ner, Adm’r, 6 Ala. 66. If, however, the legal representative 
of James F. Key is not a necessary party, the writ should 
have been sued out in the name of the survivors, and the 
death of James F. Key should have been suggested in the 
writ. This was not done. Perrine et al. v. Babcock, 6 Por- 
ter 391. 

The writ cannot be amended under the act of 1848, (Clay’s 
Dig. 812, § 89,) by making the representative of Key a party, 
or by suggesting his death; the act does not reach such a 
case as this. See Armstrong, use, &c., v. Adams, 6 Ala. 751, 
752. The writ must, therefore, be dismissed. 

If the motion to dismiss the writ of error be overruled, 
then defendant in error submits the following points and 
authorities on the merits : 

1. A surety who pays a debt is entitled to stand in the 
place of the creditor, as to all securities, funds, liens and equi- 
ties, which he may have against other persons or property on 

account of the debt. Brown v. Lang et al., and authorities 
there cited, 4 Ala. 58, 54. See, also, Story’s Equity § 499. 
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And it is hardly possible to put this right of substitution too 
high; and the right results more from equity than from con- 
tract or guasi contract. Hodgson v. Show, 3 Mylne & Keen, 
190, 191, 192. Owen, then, is substituted to all the equities 
of Smith, the original creditor. 

2. Butif Smith had no equity to render the estate of Alex- 
ander Colvin, deceased, liable for the purchase money of the 
mules mentioned in the pleadings; or if he had, and B. C. 
Owens could not be substituted to it; still the facts subse- 
quently occurring, as shown by the record, would give Owens 
an original and clear equity to render said estate liable for 
said mules, or the amount paid by him therefor. After the 
lapse of the year 1839, the mules were retained, and used by 
the estate exclusively; they were necessary for, and in fact 
became a part of the estate; and the executrix repeatedly 
promised to pay Owens the money he had paid for them. 

3. The equity of a creditor to render a trust estate liable 
for his debt, is, that he has advanced his money, or given his 
credit, to effect the objects of the trust; and in charging trust 
estates with such debts, every estate must bear its own 
burthens; and to expend money for the benefit of a trust 
estate, means, either adding to its value, or defraying charges 
.to which it would be liable; (Maywood v. Johnson, 1 Hill's 
Ch. Rep. 230;) and a trust estate is liable for necessaries fur- 
nished to the estate, though purchased by a general agent of 
the estate. Montgomery v. Eveleigh, 1 McCord’s Ch. Rep. 
267; Carter v. Eveleigh, 4 Dess. 19. 

4, But the case of Jones v. Dawson et al., 19 Ala. 672, is 
cited by the counsel for plaintiffs in error, as militating against 
some of the principles above laid down, and as being decisive 
against defendant in error in this cause. Upon the facts of 
that case, the conclusion to which the court arrived was cor- 
rect; the facts of this case are widely different from those of 
that. It is respectfully submitted, however, that some of the 
- reasoning and positions assumed in the case of Jones v. Daw- 
son et al., supra, cannot be sustained. 


GIBBONS, J.—The first question presented for decision 
is the motion to dismiss the writ of error. 
This motion is based on two grounds: first, that it is sued 
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out in the name of only one of the parties defendant; and 
secondly, that James F. Key died before the writ of error 
was sued out. 

On looking at the writ of error itself, it is found to be in 
the name of “ Mary J. Colvin et al.” Perhaps, strictly con- 
sidered, these abbreviations in a writ of error could not be 
construed to mean the other defendants in the court below ; 
but on the authority of our statute, (Clay’s Digest 312 § 89,) 
we are of opinion, that the present is a case following directly 
within the spirit of that act; and we would not hesitate to 
consider the writ of error as amended, so as to conform to 
the actual facts as.to the parties in the court below. 

But it is insisted, that, inasmuch as one of the defendants, 
James F’. Key, died before the present writ of error was sued 
out, it is not competent to bring in his representatives on the 
present writ; and inasmuch as his representatives are neces- 
sary parties before the court, therefore this writ of error must 
be dismissed, and another sued out in the name of his repre- 
sentatives jointly with the other defendants. 

To this it is replied, that, although the defendant Key was 
a necessary party while in life, having married the daughter 
of the said Alexander Colvin, deceased, yet now, inasmuch 
as he has died pending the suit, and the estate of said Colvin 
is not yet divided, his representatives are not necessary par- 
ties before the court, as his wife surviving him necessarily 
represents, in her own person, all the interests which he could 
possibly have represented while in life and before the court. 

The defendant Key, while in life, was undoubtedly a 
necessary party to be brought before the court with his wife ; 
but we cannot perceive what interest his representatives could 
possibly have in the litigation yet pending between the sur- 
viving defendants and the complainant. All the interest 
which he ever had in the subject matter of the litigation, was 
to represent his wife’s interest before the court. The estate 
was not yet distributed; and consequently, the entire interest 
of the wife in said estate, not being reduced to possession by 
the husband during his life, would survive to her after his 
death. 

But it is insisted, that the said Key engaged actively in the 
defence of the suit, and he therefore became liable for costs ; 
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and being so liable, his representatives are liable in the same 
manner; and in support of this position, is cited the case of 
the Heirs of Holman v. The Bank of Norfolk, 12 Ala. 405, 
406. In this case, Merrell, one of the defendants, disclaimed 
any interest in the suit, but still answered the bill fully, and 
denied its equity, and otherwise engaged actively in the 
defence of the case. The question before the court was, 
whether the said Merrell, under the circumstances, was com- 
petent to testify in favor of his co-defendants; and the court 
decided that he was not, as he, having no interest in the liti- 
gation, should have promptly and simply disclaimed, and 
then he would not have been liable for costs; but behaving 
as he had done before the court, he had creatad a liability for 
costs, by his own misconduct, and therefore was not a compe- 
tent witness. 

We do not consider the question now presented as falling 
within the spirit of the rule laid down in the case cited. The 
question there was not whether Merrell was or was not a 
necessary party before the court, but whether his peculiar 
conduct before the court, he not being a necessary party, had 
rendered him liable for costs, and therefore incompetent to 
testify. Admitting, however, the analogy of the questions, 
and the binding force of the case cited as a precedent, still it 
remains to be seen whether the defendant Key has, by his 
peculiar conduct in the present suit, misbehaved, and thereby 
created a liability for costs. He was a necessary party, and 
therefore properly brought before the court. He had the 
right, and was called upon by the complainant, to answer the 
bill. This he does by adopting the answer of Mrs. Colvin. 
He acts as the agent and assistant of Mrs. Colvin, his mother- 
in-law, in the management of said suit, because, as he states, 
she has no one else to aid her. In all this, we see nothing 
improper; nor do we see any reason for making his repre- 
sentatives parties to these proceedings, as in no event, in our 
. opinion, could a judgment be rendered against them for costs 
which accrued during the lifetime of their intestate. The 
motion therefore to dismiss the writer of error is overruled. 

Waiving the question as to whether the bill in the present 
case contains any equity on its face, which we consider, 
under m femnions of this court in the cases of Brown v. 
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Lang et al. 4 Ala. 54, and Jones v. Dawson, 19 Ala. 572, 
exceedingly doubtful, we pass directly to the consideration of 
the case as made by the bill, answers and proofs. We have 
no difficulty whatever in arriving at the conclusion, that the 
complainant has established no case for equitable relief. 

It is undoubtedly true, that a security who pays the debt 
of his principal, is subrogated to all the rights of the creditor, 
so far as regards the securities and equitable remedies held by 
him for the payment of his debt. Story’s Equity §499. But 
whilst this is true, it is equally true, that where the security 
has thus paid the debt of his principal, he cannot stand in a 
better or higher position than the creditor. The question then 
recurs, in the present case: Had Eli Smith, under the case 
made by the proof, a lien, or a remedy in equity, against the 
estate of Alex. Colvin, for the payment of his debt? We have 
no hesitation in saying that he would not; for independent 
of the authorities cited above from 4 Ala. and 19 Ala., there 
are many reasons entirely conclusive why he would not; and 
first, it does not appear, from the proof, that he dealt, in fact, 
with the representative of the estate, or reposed faith in it, 
and thereby parted with his property, relying upon the ability 
of the estate to make him whole. On the other hand, the 
case made is, that he dealt with Timothy S. Colvin in his in- 
dividual character, and distrusting his solvency, called for 
security, which the said Timothy S. gave, viz: Robert B. 
Colvin, and the complainant Owen. It is no where shown, 
that said Smith ever knew of the relation which the said 
Timothy S. held to the estate of Alexander Colvin; on the 
contrary, the proof is conclusive to show that Owen, the 
complainant, and on that occasion the security of Colvin, 
was not himself aware of that relation. There was nothing, 
then, in the nature of the transaction between Eli Smith and 
the said Timothy 8. Colvin. to distinguish it from the ordin- 
ary transactions of men dealing in their ordinary individual 
capacities. 

Again; in the second place, it is denied by the answer that 
the mules were purchased for and on account of the estate, 
and it is charged that they were purchased individually by 
Timothy 8S. Colvin, for his own account, and controlled and 
managed by him as such until his removal from the executor- 
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ship of the estate, when they were left with Mary J. Colvin, 
and were retained by her as the property of said Timothy S., 
because he was largely indebted to her or to the estate. The 
answer, therefore, in this respect, denying the allegations of 
the bill, the case is made to rest upon the proof, as to what 
was the character of the transaction by T. S. Colvin in the 
purchase of the said mules; and our conclusion is, both from 
the testimony of Timothy S. Colvin, as well as from the other 
proofs in the cause, that the statements of the answer in this 
respect are true, and that it gives substantially a correct his- 
tory of the character of the purchase. The most that the 
said Timothy S. Colvin can be made to say, on his examina- 
tion, is, that the mules were bought jointly on his own 
account and on account of said estate; and the inference is 
irresistible from his testimony, that he states this because the 
estate had at the time, in his possession, seven hands, while 
he himself had only three; and therefore, he says, that the 
estate should pay seven-tenths of the purchase money, and 
he should pay three-tenths. But his whole testimony, taken 
together, shows that he purchased the mules individually, 
and on his own account, and so considered them while he 
remained in the possession and control of them. This then 
being the actual nature of the transaction between Eli Smith 
and Timothy S. Colvin, with what pretence, or show of 
equity, could the former have asserted a claim against the 
estate of Alexander Colvin for the payment of the purchase 
money of the mules? And if Smith could not have preferred 
a claim, how is it that the complainant can? 

But it is insisted, that, although it should be considered 
that Smith had no equitable right to charge the estate of 
Alexander Colvin ‘with the purchase money of said mules, 
still, the matters occurring subsequently between the com- 
plainant and defendants, coupled with the fact that the mules 
have all the while remained in the possession and employ- 
ment of the estate, give to the complainant an original right 
to charge the estate with the amount of his debt. We think 
otherwise ; for it is not competent for the executrix of an 
estate, by any assumpsit of hers, to render an estate liable for 
a debt which it really does not owe. It is true, her promise 
to pay a debt barred by the statute of limitations would 
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revive the debt, and make the estate liable ; but in that case, 
the promise would be supported by a moral obligation, if not 
a valuable consideration, viz: the debt; but it is believed that 
is as far as the cases have gone. If it was competent for an 
executor or administrator of an estate to create debts so as to 
charge the trust funds, there would be but little security for 
the cestuis que trust. It is sufficient to say, that the law has 
denied to them any such power. 

As to the fact that the mules have remained on the planta- 
tion, and in the possession of Mrs. Colvin, the executrix of 
the estate, we see nothing in it that should charge the estate 
with the complainant's debt; especially, when it is shown that 
the estate has paid full value for the mules to Timothy S. 
Colvin, as whose property they were originally retained by 
Mrs. Colvin, and to whom she holds herself liable to account 
for the value. 

Our conclusion is, that, upon the case made by the proof, 
the complainant has failed to show himself entitled to any 
equitable relief; and the decision of the Chancellor is there- 
fore reversed, and the complainant’s bill here dismissed, with 
costs both of this court and the court below. 











EDGAR vs. McARN. 


1. When a bankrupt’s certificate is attacked on an allegation of fraud in with- 
holding moneys in his hands, after the defendant has introduced evidence to 
show that the business in which he was engaged for several years prior to 
the filing of his petition in bankruptey, was generally disastrous to those en- 
gaged in it at the same time, evidence of the amount of losses sustained by 
another individual, wholly disconnected from him, is not admissible evidence 
for the defendant. 

2. But after plaintiffs have proved that defendant had received considerable sums 
of money before filing his petition, that he was engaged in merchandizing, and 
had purchased cotton, &c., defendant may repel any inference which might 
be drawn from this evidence prejudicial to him, by showing that all those who 
were engaged in the purchase of cotton at the same time and place with bim- 
self, had failed ; and this, notwithstanding it is shown that he sold his goods 
for cash, while the others had sold on a credit. 

8. So also, evidence that defendant was a reckless cotton buyer is admissible for 
him. 
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4. When plaintiffs have proved that defendant purchased cotton to a very large 
amount during the three years immediately preceding the trial, which was 
several years after obtaining his discharge in bankruptcy, defendant cannot 
rebut this evidence by showing that nine-tenths of those engaged in that busi- 
ness during the same time were insolvent. 

5. Nor can he be allowed to prove that merchants in a neighboring city were in 
the habit of employing persons in the city where he lived to buy cotton for 
them on commission. 

6. When a letter or account current is attached to the deposition of a witness in 
answer to a cross-interrogatory, if the party calling for them declines to read 
them, the opposite party may read them in evidence to the jury. 

7. After the evidence is closed, it is discretionary with the court to allow addi- 
tional evidence to be submitted to the jury, if the justice of the case requires 
it; and its discretion is not revisable on error. 

8. Where a party advertises as surviving partner on the advice of his attorney, 
his statement to the attorney, though not evidence of the facts themselves, 
may be received in evidence, in connection with the advice given, as showing 
the grounds on which it was based, and as explanatory of the advertisement. 

9. A charge is erroneous which withdraws from the jury any facts, however weak, 
which tend to establish the point in issue. 





ERROR to the Circuit Court of Montgomery. 
Tried before the Hon. JoHN GILL SHORTER. 


This was an action of DEBT by the plaintiffs in error, to re- 
cover of McArn the amount of a judgment which they had 
obtained against him in the Circuit Court of Montgomery 
county, for the sum of $1965. The defendant pleaded his 
discharge in bankruptcy, in bar of the suit. The plaintiffs 
replied, that the defendant, at the time of filing his petition 
for his discharge in bankruptcy, had a large sum of money in 
his hands, to-wit: ten thousand dollars, which he did not 
render in his schedule, but willfully and fraudulently withheld 
and concealed the same; and upon this replication issue was 
joined, on which there was a verdict and judgment for the 
defendant. 

Upon the trial of the cause, a bill of exceptions was sealed 
by the presiding judge, by which it appears, that the plaintiff, 
after having introduced the exemplification of the record from 
the Montgomery Circuit Court, showing the judgment sued 
upon, introduced a transcript of the proceedings had in the 
District Court of the United States for the Northern District 
of the State of Mississippi, in the case of Malcolm McArn 

against his creditors, which showed that said McArn’s appli 
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cation for a discharge under the law was made on the 24th 
day of February, 1842, and that the decree declaring him a 
bankrupt, and ordering a certificate of final discharge to issue 
to him, was rendered on the 12th day of July, 1842. 

The plaintiffs further offered evidence conducing to prove, 
that the persons named in the petition, or the schedule at- 
tached to it, as creditors of the bankrupt residing in the city 
of New York, were wholesale or jobbing merchants in differ- 
ent lines of business, and that defendant had dealt with them 
for goods in the years 1836, 1837 and 1838; and that from 
1885 to 1838 defendant was a merchant, residing and doing 
business in the city of Montgomery, Alabama; that he sold 
for cash, except to particular individuals to whom he allowed 
credit, keeping a memorandum of their purchases; that he 
was a skillful merchant, and the nett profits on such business 
during those years at Montgomery, were about 20 per cent. 
upon the original costs of the goods. There was also proof 
that defendant had bought goods in 1837 and 1838 from oth- 
ers, to the value of about $6,000, and which he had never 
paid for; the proof further conduced to show, that the de- 
fendant, in the same years, (1837 and ’38) had received from 
other sources, besides the sales of the goods above mentioned, 
about $20,000 in cash, and a lot of cotton bought by him 
from one Mosely and not paid for. There was evidence also 
showing that, immediately after the execution of the assign- 
ment mentioned in the schedule attached to the defendant’s 
petition, and which was dated the 26th of November, 1838, 
the defendant was seen to buy and sell uncurrent money in 
Montgomery, and afterwards to buy some in Mobile; and 
that in May, 1840, he established a store in Columbus, Mis- 
sissippi, which he kept up until the summer or fall of 1842, 
for the sale of groceries; that he sold there a large amount of 
goods, for cash, and made no bad debts; the proof, however, 
preponderated in favor of the defendant’s having carried on 
this last named business upon commission. 

It appears that the last item in the defendant’s schedule of 
debts was a bill of exchange, for the sum of $1300, accepted 
by Holcombe, Bro. & Co., as for their use, but was really for 
the use of the defendant, who received the money, and bought 
groceries with it for his establishment in Columbus. 
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There was evidence that the defendant, in the fall of 1842, 
opened a store in Montgomery, under the sign of John Mc- 
Arn, and kept it for several years; that said John McArn 
had never been in Montgomery while the said store was kept 
up; that said Malcolm rented the house, hired the clerks, con- 
ducted and controlled the business, and seemed to do a con- 
siderable amount of it; that, in 1845, said Malcolm sent sev- 
eral thousand dollars’ worth of those goods to Wetumpka, 
where he rented a store, and employed an additional clerk, 
and sold them. 

On the part of the defendant, evidence was offered condu- 
cing to prove, that in 1835-6, 1836-7, 1837-8, he had bought 
cotton freely, say from four to five thousand bales each year; 
but there was no evidence of any particular purchases, except 
70 bales of one Gunter in 1837, 100 bales of one Hayne in 
1838, the same amount of one Brevard during the latter year, 
and the crops of Brumby and Mills; but the number of bales 
was not shown. The prices at which the defendant bought 
and sold cotton were not shown. 

1. In connection with proof of the general fatality of the cot- 
ton business during those years, the defendant asked a wit- 
ness, ‘‘ Did you not lose largely on cotton during these years?” 
The witness answered that he had lost $50,000 during those 
years. This question, and the proof elicited by it, were ob- 
jected to, but allowed by the court, and the plaintiffs excepted. 

2. Defendant asked the same witness this question: ‘“ Did 
not nearly all who bought cotton in Montgomery in the years 
1835-6-7-8 fail?” 'This was objected to by plaintiffs, as seek- 
ing irrelevant and incompetent testimony, being the results of 
the conduct and management of others not shown to have 
been in the same condition with the defendant; but the ob- 
jection was overruled, and the witness answered, “ Yes.” 
The plaintiffs asked the witness, if those merchants who had 
failed had sold their goods for cash or on credit: he replied, 
that all had sold on credit, but McArn; and thereupon the 
plaintifis moved the court to reject the proof; but the motion 
was overruled, and they again excepted. 

8. Defendant asked a witness who was engaged in buying 
and selling cotton at the time: ‘ Was not the defendant a 
reckless cotton buyer?” ‘The witness was allowed to answer, 
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and say: “ He gave more for cotton than I thought justifia- 
ble,” although he could not say how much either he or de- 
fendant did pay for it; and to this plaintiffs excepted. 

4. The evidence tended to show, that cotton buyers in the 
. Montgomery market, during the years 1835-6-7-8, kept 
books showing of whom they bought cotton, the prices at 
which it was purchased, to whom they sold or consigned, the 
prices received, and the expenses and charges incident to the 
same. It was also shown, that the defendant, including the 
effects mentioned in the assignment embraced in his schedule 
attached to his petition, had paid out in 1835-6-7-8 about 
$22,000. Besides this, he had borrowed of the Bank at 
Montgomery, on bills, the sum of $25,000, which he invested 
in cotton, but which he had paid. There had been no re- 
clamations upon said defendant for losses on cotton, so far as 
disclosed by the proof. There was evidence also that, within 
the three years preceding the trial, the defendant, individually 
and jointly with others, had purchased cotton amounting in 
the aggregate cost to about $284,000, raised on bills drawn 
on New York, and which the evidence tended to show were 
paid by cotton shipped to New York to meet them. In reply 
to this, defendant asked a witness: “ Are not nine-tenths of 
the cotton buyers in this town for the last three years insol- 
vent?” The plaintiffs objected to this question, as incompe- 
tent and irrelevant; but the objection was overruled. The 
witness answered in the affirmative, and the plaintiffs ex- 
cepted. 

5th. The defendant asked a witness: ‘Do not merchants 
in Mobile get persons here (Montgomery) to buy cotton for 
them at fifty cents per bale?” The defendant offered no evi- 
dence to show that he was so employed. The question was 
objected to; the objection was overruled; the witness an- 
swered in the affirmative, and the plaintiffs excepted. 

6. The defendant introduced evidence tending to show that, 
in the fall of 1842, he made an arrangement with John Mc- 
Arn, a wealthy brother residing in North Carolina, by which 
the latter should establish a mercantile house in Montgomery, 
and the defendant to have charge and management of it, re- 
ceiving as his compensation one half the profits; that in pur- 
suance of said agreement, John sent a stock of goods to 
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Montgomery in 1842, which he renewed from time to time 
until 1845, when the said John McArn departed this life. 
The goods purchased during this series of years amounted to 
about $50,000. There was no evidence offered showing that 
John had any interest in the concern at Wetumpka. 

The defendant had taken the deposition of one Daniel B. 
McArn, in answer to interrogatories propounded by him, and 
which the plaintiffs had crossed, calling on the witness for all 
the letters of Malcolm McArn written to John in relation to 
the above business in 1842 and since, as also for exact copies 
of all accounts kept by John pertaining to said mercantile 
business in this State. The witness answered, exhibiting 
several letters as called for, and also an account as demanded. 
These the plaintiffs declined reading to the jury; the defend- 
ant was allowed, however, to read them, and the plaintiffs 
excepted. 

7. After the defendant had closed his testimony, reserving 
the privilege to examine one Tilley as to his personal expen- 
ses in the years 1836—7-8, and after the plaintiffs had gone on 
to offer an advertisement made in the paper in Montgomery 
from May, 1845, to September of that year, by the defend- 
ant, that, as the surviving co-partner of John McArn, he 
would continue the business at the old stand, so as to sell off 
the goods then remaining, and after the court had adjourned 
until next day, with the understanding that no other proof, 
except that proposed to be made by Tilley, should be offered 
by the defendant, the court next morning permitted the de- 
fendant to examine Abram Martin, Esq., an attorney at law, 
who proved that, shortly after the death of John McArn, the 
defendant had made a statement to him, as to what his interest 
was in the store, and upon that statement the witness had 
advised him that he was a co-partner, and had the right as 
survivor to sell the stock of goods on hand. This proof was 
offered in explanation of the advertisement proved by plain- 
_ tiffs, showing that it was made upon legal advice. The evi- 
dence of Martin was objected to, both on the ground of the 
understanding that defendant’s testimony had closed, and be- 
cause it was illegal and irrelevant; but the court admitted it, 
and the plaintiffs excepted. 

8. The defendant proposed to ask the witness, Martin, to 
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detail the statement made to him, as to his (defendant's) in- 
terest in the store, not as evidence of the facts detailed, but 
as showing the predicate upon which said witness formed the 
opinion that defendant occupied the relation of surviving co- 
partner to the concern. This was objected to by the plain- 
tiffs, but allowed. The witness stated, that he did not advise 
the defendant to make the publication, but merely told him 
he was a partner, and possessed the powers of a survivor, &c. 
The plaintiffs thereupon moved to exclude the proof; but the 
motion was overruled. 

9. The plaintiffs asked seven charges, and the defendant 
five; allof which were given, and to which no exception was 
saved. The court, however, of its own motion, charged the 
jury, “that, if the testimony satisfied them that the goods 
which were found in the possession of Malcolm McArn in 
1842, after he had obtained his discharge, were purchased by 
John McArn, and were his property, and that the cotton that 
was bought by Malcolm after he obtained his discharge was 
purchased with money realized from his business, or by mo- 
ney raised by loans or advances made to him to buy cotton, 
then they must find for the defendant.” To this charge the 
plaintiffs excepted. 

The several rulings of the court, as set forth in the bill of 
exceptions, are assigned for error. 


Enmore & Y ANCEY, for plaintiffs in error: 


Neither the declarations nor acts of those who are mere 
strangers, and between whom and defendant there was no 
privity, are admissible in evidence, either for or against him. 
They are res inter alios acta. 1 Starkie on Evidence, 51-2, 
1801-2; 1 Greenleaf on Evidence §§ 51, 52, 58, 100, 101. 
On a case of quantum meruit, what a third person charged 
for similar goods or services is inadmissible. 7 J. J. Marsh. 
425. These principles show that the objections on which the 
second, third, fourth, fifth, eighth and ninth assignments of 
error are based, were well taken. 

The rules of evidence require the best evidence to be 
adduced which the case admits of; and in this case, the 
prices at which McArn bought and sold, and his losses, if 
any, were higher evidence of loss than the failure of others, 
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who bought and sold at unknown prices. 1 Starkie on Evi- 
dence 102, 103. 

The question and answer which form the basis of the sixth 
and seventh assignments of error, called for and elicited the 
mere opinion of the witness and his conclusions, when such 
conclusions and opinion were not inferences of skill and judg- 
ment; and when, too, they were not accompanied by the 
facts on -which they were founded. Their admission was 
error. 3 Starkie on Evidence 1736; Johnson v. The State, 
17 Ala. 618; Harris v. The State, 16 ib. 776; 1 Greenleaf on 
Evidence, §§ 54, 55, 128, 130. 

Papers called for and produced on notice, if no interroga- 
tories have been had on their contents, cannot be read in 
evidence by the party producing them, if the party calling for 
them does not offer them in evidence. Anthon’s N. P. 17; 
The State v. Wisdom, 8 Porter 511; 2 Starkie’s Evidence 
360; 7 Serg.& R.10; 1 John. 885; 5 Hast 548; 1 Esp. 290. 

Where papers are produced, in answer to questions or 
written interrogatories, by a witness, the same rule must gov- 
ern as if the witness were on the stand. In such case, if an 
attorney asked the witness, if he were in possession of 
defendant's letter or account stated, to hand it to him, and 
the witness should do so, it would hardly be contended that 
this made the paper evidence. The reasoning of some of the 
authorities, that, if a party calls for books or letters, they 
should be considered as evidence when produced and inspect- 
ed, because otherwise it would be an unfair advantage given, 
is unsound; for a bill of discovery, or interrogatories under 
the statute, elicit such evidence, and yet it is optional with 
the party filing them, to use them or notas he chooses. Such 
an interrogatory is in the nature of a subpoena duces tecum. 
18 Ala. 110. 

The declarations of McArn to Martin, were offered but for 
one purpose, viz: to explain the advertisement. Being de- 
 Clarations of defendant, made when plaintiffs were not present, 
and at a different time from the publication of the advertise- 
ment, and not being a part of the res geste, they were inad- 
missible for that purpose. These declarations, and Judge 
Martin’s advice to defendant, do not explain the advertise- 
ment, McArn’s question was not as to advertising, but 
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simply as to the right of John’s administrator to interfere 
with defendant’s possession. They were admissible only to 
prove good faith or malice, and so repel vindictive damages 
claimed from the act itself. 

A charge is erroneous, which withdraws from the consid- 
eration of the jury facts material to plaintiff’s right of recov- 
ery, and places it on grounds independent of those facts. 
Nabors v. Camp, 14 Ala. 464; Carlisle v. Hill, 16 ib. 398; 
Rowland & Heifner v. Ladiga’s Heirs, 21 ib. 9; Porter v. 
Nash, 1 ib.452; 6 Conn. 453; 7 Dana 506; 3 ib. 66. When 
there is a conflict in the testimony, a charge upon the facts of 
the case which assumes the contested fact as proved, invades 
the province of the jury, and is erroneous. 21 Ala.218; ib. 
781; 1 Gill 262. 

If the court, in its charge to the jury, refers to evidence, 
and comments upon it, it is but right that all the evidence 
bearing upon the point should be brought to their notice. 1 
Watts & Serg. 68; 6 ib. 182; 3 ib. 21; 16 Vermont 579. 
When the court gives erroneous instructions, the error is not 
cured because they are accompanied by correct ones. 6 Miss. 
37. A charge which admits of two constructions, one of 
which asserts an incorrect legal proposition, is erroneous. 
Ross v. Ross, 20 Ala. 105. 

The charge given by the court, and excepted to, is also 
erroneous, because it is based in part upon a hypothesis which 
is not warranted by the evidence, viz: that the goods in the 
possession of McArn in 1842, after his discharge, belonged 
to John McArn. There was no evidence that the goods in 
Columbus, Mississippi, were purchased by John. The evi- 
dence as to these goods was, that the defendant had a store in 
Columbus, from May, 1840, to the summer or fall of 1842; 
and there was a conflict of evidence, whether it was carried 
on on his own account or on commission. 1 Penn. State Rep. 
68; 9 Ala. 382; 8 Missouri 733; 3 Dana 66; 2 Gilman 285. 

This charge was also objectionable, because it was well cal- 
culated to mislead the jury in this: that the defendant may 
have bought cotton after his discharge, with money which he 
had when he applied for the benefit of the bankrupt law ; yet, 
if that money was realized from his business, no matter when 
realized, this fact would be no evidence of fraud. The charge 
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was too indefinite, in not specifying that the jury must be 
satisfied, before they could find that matter in favor of McArn, 
that this money was realized from his business after his appli- 
cation. Cothran vy. Moore, 1 Ala. 4238. 

In none of the charges given by the court, where the evi- 
dence was referred to and commented on, was the evidence 
referred to which tended to show that the defendant dealt in 
the purchase and sale of uncurrent money; and this is error. 
1 Watts & Serg. 68; 6 ib. 1382; 3 ib. 21; 16 Ver. 579. The 
‘ charge given excluded from the jury the fact of defendant’s 
having dealt in uncurrent money, of the money received by 
him on the Holcombe draft, and of the goods in his possession 
at Columbus after his discharge. It withdrew from their con- 
sideration the fact that McArn bought goods for his own use, 
and not as the agent of the house for whom he was doing 
business on commission, with the proceeds of the Holcombe 
draft for $1300. 











N. Harris and E. Y. Farr, contra: 


Any fact which tends to establish the truth or falsehood of 
the matter in issue, however slight if may be, is admissible 
evidence. 1 Greenleaf’s Evidence, 92 § 82; ib. 59 § 52; ib. 
14§ 11. 

The fact that others engaged in the same business, at the 
same time defendant was, sustained heavy losses in that busi- 
ness or failed, is a circumstance from which the jury may in- 
fer that the defendant also sustained heavy losses, and was 
therefore proper evidence to go to the jury. 5 Barr 280; 2 
Cushing 160; 4 Denio 502; 15 Conn. 254. The defendant 
could not prove his losses on cotton in any other way. His 
books, if produced, would not have been evidence for him. 
It was impossible for him to prove the precise amount of his 
losses. 

That nearly all those who were engaged in buying cotton 
- during the years in which defendant bought, failed, was a 
fact, and not the expression of an opinion. Massey v. Walk- 
er, 10 Ala. 290. That defendant “ was a reckless cotton buy- 
er,” was also the statement of a fact, and not of an opinion. 
10 Ala. 290; 5 Barr 280; 19 Ala. 98; 20 ib. 261. But, if 
it was the mere expression of an opinion, it was given by one 
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who was engaged in the same business in ‘which defendant 
was, and who had an opportunity of knowing the qualities 
of the defendant; it was, therefore, admissible evidence. 

The evidence that. nine-tenths of the cotton buyers in 
Montgomery were insolvent, and that merchants in Mobile 
employed persons here to buy for them at fifty cents per bale, 
was in reply to testimony offered by plaintiffs, that defend- 
ant had, in the last three years, bought cotton to the amount 
of $284,000, and was intended to show that most of those 
who bought cotton during those years were men of little or 
no means, and that persons who were insolvent might be large 
purchasers of cotton. The evidence that defendant had 
bought cotton to the amount of $284,000, was itself illegal 
and improper; and being illegal and improper, no legal in- 
jury could result to plaintiffs by the admission of even illegal 
testimony in reply to it; and when no legal injury has re- 
sulted from the admission of illegal evidence, this court will 
not reverse. Parsons v. Boyd, 20 Ala. 112; Herbert v. Han- 
rick, 16 ib. 112. The purchase of cotton by defendant in 
1850, 1851: and 1852, afforded no presumption of fraud, it 
not being shown by plaintiffs that he had not then the ability 
to obtain the means, with which to make the purchases, from 
other sources. Powell v. Knox, 16 Ala. 369; Petty v. Walk- 
er, 8 ib. 383. 

The testimony of Daniel McArn in answer to the cross-in- 
terrogatories propounded to him by plaintiffs; and the letters 
and account current furnished by him, being responsive to'the 
interrogatories propounded to him, were admissible evidence 
for defendant. The plaintiffs had no right‘ to speculate upon 
the chances of obtaining favorable evidence from the witness, 
and, after failing to do so, to prevent the defendant’ from 
obtaining the benefit of the answers of the witness. 8 Hast 
290. 

It was fully within the discretion of the court to permit 
either party to introduce additional evidence, even after the 
testimony had been closed. Ivey v. Phifer, 18 Ala. 825. 

The opinion given by Judge Martin, when consulted’ by 
McArn, was admissible, because it explained an act which 
the defendant had committed. Easley v. Dye, 14\Ala. 158; 
Goodgame v. Clifton, 13 ib. 588; 12 ib. 77; 2 Richardson 106. 
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The charge excepted to by the plaintiffs in error, was an 
affirmative charge; and this court, in the absence of anything 
in the record showing the contrary, must presume that there 
was evidence which justified it. If there was no such evi- 
dence, it was incumbent on plaintiffs in error to show it. 19 
Ala. 701; 14 ib, 822. 

The evidence relied on to sustain the allegation of fraud in 
obtaining his discharge in bankruptcy by defendant, was: 1. 
The possession by defendant, in the fall of 1842, of a large 
stock of goods; 2. That during the years 1850, 1851 and 
1852, defendant had purchased cotton to the amount of $284,- 
000. The testimony of Daniel McArn tended to explain the 
manner in which the goods were obtained; and the evidence 
showed that the money with which the cotton was bought, was 
raised by bills drawn on New York, to meet which the cotton 
purchased wasshipped. There was, therefore, evidence tending 
to explain both of the facts which were relied on to show fraud 
in obtaining the discharge; and the charge was, therefore, 
properly given, because the law never presumes fraud. The 
legal presumption is, that the certificate was fairly obtained, 
until the contrary is shown. State v. Kinkle & Lehr, 3 Ala. 
352; Jn re Pearce, 21 Vermont 611. 

Both of the facts relied on to show fraud -being explained, 
as shown in the bill of exceptions, the plaintiffs in error have 
sustained no injury by the admission of the evidence objected 
to, even if it were irrelevant. 

The only issue submitted to the jury was, whether the de- 
fendant, at the time of filing his petition for the benefit of the 
bankrupt act, had money which he fraudulently withheld. 
There was no assignment of fraud in withholding goods, or 
any other property; and the plaintiffs had the full benefit of 
every question that could arise upon the issue submitted to 
the jury, in the several charges given; and therefore, not 
being prejudiced, he cannot complain. Donnell v. Jones, 17 
' Ala. 689; Knapp v. McBride et al., 7 ib. 20; King v. Cro- 
cheron, 14 ib. 826. 

The case of Rowland & Heifner v. Ladiga’s Heirs, 21 Ala, 
32, is different from this. In that case, the record did not set 
out the several charges given, so as to show the fact on which 
plaintiffs’ right'of recovery was made to depend. In this 
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case, the record does show that the charges given distinctly 
presented every fact and question that could legitimately arise 
upon the issue before the jury, and the plaintiffs are therefore 
not injured. 

The case of King v. Crocheron, 14 Ala. 822, is an express 
authority to the point, that a party complaining of error must 
show affirmatively that he has been injured, either by the 
admission or exclusion of evidence, or the giving or refusing 
of a particular charge. This record does not purport to set 
out all the evidence; and asthe charges given fairly present 
every question and fact that could legitimately be submitted 
to the jury, this court must presume that the facts which had 
transpired in evidence before the jury, justified the court in 
giving the charges. 





CHILTON, C. J—The defendant, doubtless with a view 
of showing that he had sustained a loss which drove him into 
bankruptcy, and which swallowed up all the profits that might 
be supposed to have accrued to him from the business in 
which the plaintiffs had proved he was engaged, introduced 
evidence of his having dealt largely in cotton in the years 
’36, 7 and 8, and showed that such business generally proved 
disastrous to those engaged in it during these years. 

In connection with proof of the general fatality of the bus- 
iness, he asked a witness: ‘‘ Did you not lose largely on cot- 
ton during these years?” The witness replied, that he had 
lost $50,000; and the legality of this question and answer, 
forms the first point for our consideration. 

Conceding that it was proper for the defendant to encoun- 
ter the presumption which the plaintiffs may have raised, of 
funds being in his hands at the time of filing his petition, by 
showing that he had been. engaged in a business which gen- 
erally resulted in ruin to those who followed it, upon the 
principle, that what generally happens, according to the laws 
of trade, to those who pursue a particular business for a giv- 
en period, may reasonably be supposed to have happened in 
each particular case, (1 Stark Ev. 55;) yet we are aware of no 
tule of law, which authorizes any inference to be drawn, as 
to the profit or loss of one individual, from what another, 
wholly disconnected from him, may have made or lost while 
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engaged in a similar business. Concede that the witness lost 
$50,000; the conclusion that the defendant lost anything, is 
clearly a non sequitur from such a predicate. Non constat, the 
loss of the witness, by a turn of good fortune, may have re- 
sulted in the gain of the defendant. At all events, particu- 
lar losses depend so much upon the want of prudence, man- 
agement, skill and foresight of the party, as well as upon 
many fortuitous circumstances against which it may be diffi- 
cult to provide in the particular case, that what happens to 
one furnishes no reasonable inference or presumption that 
the same thing occurs to another. 

It isa general rule, founded on the clearest principles of 
reason and natural, justice, that the acts, declarations and 
conduct of others, with which the party has no connection, 
shall not be given in evidence against him, so as, either di- 
rectly or by inference, to affect his interest. The law con- 
siders such matters as res inter alios acta, and excludes all 
evidence concerning them. 1 Starkie’s Ev. 61. The proof 
educed by the question before us, was clearly of this charac- 
ter; and as we can readily perceive how it may have preju- 
diced the plaintiffs’ case, the court committed an error in its 
admission. We have carefully examined the cases to which 
we have been referred, and we find nothing in them to shake 
our confidence in the correctness of the conclusion we have 
attained. The case of Bradford v. The Roylston Marine and 
Fire Insurance Co., 11 Pick. Rep. 162, is the strongest we 
have been enabled to find, at all favoring the view insisted 
on by the defendant. 

That was an action against underwriters, to recover for an 
alleged sea damage to bales of blankets, purchased in Great 
Britain and shipped to this country. The defence set up 
was, that the blankets were damaged in the manufacture or 
packing ; and evidence was offered, to show that the injury was 
of a peculiar kind, and different from saltwater‘damage ; and 
the court allowed the defendants to make proof that other 
bales, purchased by others from the same manufacturer, and 
imported in the same year by other vessels, were damaged in 
thesame way. It is obvious, thatthe facts of that case read- 
ily distinguish it from this; for, in this, the effort is to 
prove, by on result from a course of conduct of a stranger 
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for several years in a particular business, that the like result 
has happened to the defendant, because he was engaged in 
the same business during the same time; but this, we have 
shown, is a non sequitur ; the result was caused, it may be, by 
numberless circumstances which were not, and perhaps could 
not have been detailed to the jury, and which it would be 
most improbable could apply alike to both; whereas in the 
case cited, the exact analogy as to the peculiar character of 
the injury between the bales of blankets shipped by the plain- 
tiff and others, and as to all the circumstances material to the 
formation of a correct conclusion respecting the nature of the 
injury, existed as real facts,—“inanimate witnesses,”—open to 
observation, and from which the jury might reasonably draw 
an inference that, as the sea water had not occasioned the in- 
jury in the one case, it did not in the other. 

The conclusion which we have attained is, however, well 
sustained by the authorities. See 1 Starkie’s Ev. 60; Hol- 
combe v. Hewson, 2 Camp. 391; Phoenix Fire In. Co. v. 
Philip, 18 Wend. 81; Doe v. Sisson 12 East 62-65; Fur- 
neaux v. Hutchins, Cowper’s Rep. 807; 1 Greenl. Ev. § 52. 

2. When the issue involves an inquiry as to an alleged 
fraud, which cannot usually be shown by direct proof, and at 
the same time may not be inferred from facts and circumstan- 
ces not inconsistent with fairness and honesty, the law justly 
allows great latitude in the admission of indirect and circum- 
stantial proof. So, in this case, the plaintiffs were permitted, 
in order to raise a presumption that the defendant had funds 
in hand when he filed his petition which he fraudulently con- 
cealed, to show that before that time he had received consid- 
erable sums of money, was engaged in merchandizing and 
had purchased cotton, &. To repel any inference which the 
jury might draw from this proof prejudicial to him, and with- 
out going into a detailed account of his business transactions 
for the several years during which the plaintiffs had shown 
he was employed, the defendant was allowed to prove that 
all the persons engaged in the purchase of cotton in Mont- 
gomery, and at the same time with himself, had failed; and. 
this, notwithstanding it was shown that he had sold his goods 
for cash, while the others had sold on a credit. In Powell 
v. Knox, 16 Ala. Rep. 471, we said: “It would often be 
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most difficult, and sometimes utterly impracticable, for a par- 
ty to account for all the property he was possessed of years 
previously; and to impose upon the bankrupt this duty, 
would be most onerous.” Indeed, such an account, were the 
bankrupt prepared with all the proof, would require more 
time, in many cases, than the law allows for the trial of all the 
cases upon the calendar. The rules of evidence, which are 
adapted to the convenient administration of justice, and which 
are not sostringent as to require impossibilities, we think, 
justified the defendant in rebutting, by proof of the disastrous 
nature of the business in which he was employed, the infer- 
ence of his having received profit therefrom. It was also 
permissible as a circumstance, (although by itself but weak,) 
tending to show that the defendant shared in the common dis- 
aster which overtook all those engaged in the cotton business, 
during the years mentioned, thus requiring the expenditure 
of the means derived from other sources to make good the 
demands which accrued against him on account of this. The 
objection that such testimony amounts only to matter of opin- 
ion, cannot be supported. The failure of a party in business, 
is a matter of fact; the extent of his loss, however, may be 
a matter of opinion. 

3. The defendant had the right to prove the manner in 
which he conducted his business, as that he was a reckless 
cotton buyer; for this served to aid the jury in determining 
whether his business resulted profitably or otherwise; at least, 
it was a circumstance affording some evidence that his opera- 
tions resulted unfavorably ; since experience teaches us that 
those who are wanting in prudence and caution in their busi- 
ness transactions, more frequently fail of success than those 
who possess and exercise those qualities. 

4, Without deciding upon the question, whether the proof 
that the defendant, individually and jointly with another, had 
bought cotton within the three years next preceding the trial, 
- amounting in the aggregate cost to $284,000, was competent, 
as affording any reasonable inference that the defendant had 
moneys which he fraudulently concealed at the time of filing 
his petition, we are quite clear, that assuming it to be com- 
petent, it was not permissible for the defendant to rebut it, by 
showing that nine-tenths of those engaged in the same busi- 
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ness were insolvent. Such proof is inadmissible, upon the 
same principle which we have before stated as applicable to 
proof of loss by another individual. It does not follow, that, 
because there are nine agents to one principal, or nine insol- 
vent to one solvent person, engaged in buying cotton, the de- 
fendant is insolvent, or did not buy on his own account. 
This circumstance, which is doubtless accidental, has no con- 
nection whatever with the defendant’s condition, and throws 
no light upon his transactions. 

5. The same may be said of the proof that merchants in 
Mobile employed persons in Montgomery to buy cotton for 
them at 50 cents per bale. If the defendant was so employed, 
hhecould have proved it; but surely it does not follow that, be- 
cause some were so employed, all, and consequently the de- 
fendant, were so engaged. 

6. There was no error in admitting the defendant to read 
the account and letters attached to the deposition of Daniel B. 
McArn. They were in response to the cross-interrogatories, 
and it was not for the plaintiffs, after they found the proof 
would militate against them, to exclude it. After it was 
regularly taken and filed in court, the defendant acquired an 
interest in the proof, and he had the clear right to use it, when 
the plaintiffs declined doing so. These papers form a part of 
the: deposition, and are not like papers merely called for but 
not: offered. 

7. There was no error in allowing Judge Martin to be ex- 
amined, after the defendant had announced that he had closed 
his testimony. It was entirely competent, nay, it was the 
-Gdaty of the court, if the justice of the case required it, upon 
the application of the defendant, to allow additional proof, 
without which the merits of the case might fail of being at- 
tained. The court had, and exercised very properly we doubt 
not, a discretion in the matter, and its action in relation there- 
to is not:subject to be revised on error. Ivey v. Phifer, 18 
Ala. R. 821-6. 

‘8. What the defendant said to Judge Martin, as the predi- 
cate for his legal opinion, was not-evidence of the facts stated 
‘by him, but was properly allowed, in connection with the 
legal iadvice, as showing the grounds upon which it was based, 
and as explanatory of the advertisement. If the advertise- 
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ment was the result of a mistake, either of law or fact, as to 
what constituted a partnership, the party should be allowed 
to show the mistake, and thus avoid the prejudice which 
might result from it as tending to establish funds in his hands 
when he applied for a discharge. 

9. As to the charge, a few words may suffice. It was ob- 
jectionable, as withdrawing from the consideration of the jury 
facts, which, however weak, yet tended to show that the de- 
fendant had funds at the time of filing his petition, and 
making the case turn exclusively upon the inquiry whether 
the defendant had accounted satisfactorily for the goods and 
cotton which were found in his possession, and were pur- 
chased by him since his discharge. Had there been no evi- 
dence, except in relation to these goods and the. cotton pur- 
chases which are mentioned in the charge, then it would: have 
been most unquestionably correct; but there was proof of 
previous dealings in Montgomery and Mississippi; and al- 
though the proof may have been slight, yet it was not com- 
petent for the court virtually to say to the jury, “ You must 
disregard this, if certain other facts occurring after the dis- 
charge are established.” True, the judge had previously 
charged upon the other facts, at the request of the counsel ; 
but taking these charges into the account, we do not think the 
error is cured. The jury might well have inferred, that, if 
they found the facts embraced by the last charge in favor of 
the defendant, their inquiry should terminate; as the court 
had said to them that, if the goods possessed by Malcolm since 
his discharge belonged to John McAvrn, or the cotton was pur- 
chased by him with funds realized from his business since his 
discharge, or with capital borrowed, &c., then they must find 
for the defendant. 

It is unnecessary for us to go farther, and lay down any 
rules for the future conduct of this cause. What was said in 
Petty v. J. B. & D. Walker, 8 Ala. Rep. 379, and Powell v. 
Knox, 16 ib. 364, sufficiently explain the principles of law 
applicable to it, and render it unnecessary thatwe should say 








more. 
Let the judgment be reversed, and the cause remanded. 
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BENTLEY er au. vs. CLEAVELAND. 


1. A defendant may protect himself from a discovery and account, by a partial 
answer averring that complainants are slaves. 

2. When such a partial answer is filed, it is not error to reserve to the complain- 
ants the right to except to it for want of the discovery, if it should be found 
on the hearing of the answer that they are entitled to it. 

3. But the Chancellor has no power to order the answer to stand fora plea, and 


to be tried as such. 

4. If, however, the answer is ordered to stand fora plea, and an issue is made on 
it as such, under which complainants proceed to take proof to establish their 
right to be heard, and to the relief sought by their bill, the irregularity only 
amounts to error without injury. 

5. If the allegations of the answer are sufficient as to the slavery of those com- 
plainants who are the only real parties in interest, exceptions will not lie to it 
for the insufficiency of its allegations as to the slavery of the other complain- 
ants who are merely formal parties. 

6. Mutuality is an essential ingredient in all estoppels ; and as a slave can neither 
be bound by a covenant, nor hindered by an estoppel, the law will not allow 
him to claim the benefit of an estoppel against another. 


Error to the Chancery Court of Mobile. 
Heard before the Hon. J. W. LESESNE. 


The complainants, Warren Bentley and Cecilia, his wife, 
and Lewis Young, a minor, who sues by Edward Parker, his 
next friend, set out in their bill that said Cecilia and Lewis 
are the only heirs at law and distributees of the estate of 
Lewis Young, deceased, a free man of color, who was a resi- 
dent of the city of Mobile, and who died intestate in the 
year 1834. 

It is alleged in the bill, that the intestate died seized of a 
lot of land in said city, with several tenements erected upon 
it, and possessed of two slaves, a woman about forty years of 
age, and a man about fifty years old, together with sundry 
notes and accounts of value, and two soldiers’ land warrants, 
each ‘for one hundred and sixty acres of land in the State of 
Arkansas; that the complainants, Cecilia and Lewis, were too 
young at the time of the death of Lewis Young, their father, 
to know much of his property, or of what it consisted, and 
can only state generally in what it did consist, and this, prin- 
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cipally on information derived from friends who are better 
acquainted with their father’s affairs than they are themselves. 
It is further alleged, that one William F. Cleaveland was the 
friend of Lewis Young, the elder, while he lived, frequently 
advising him in matters of business, and at his death said 
Cleaveland took charge of his estate, both real and personal, 
and the management of the complainants, Cecilia and Lewis, 
but never sued out letters of administration or guardianship ; 
that in the course of time, since the death of Lewis Young, 
he has received large sums of money for said rent, and slave 
hire belonging to the estate, to which the complainants are 
entitled, but for which said Cleaveland refuses to account with 
them, although requested to do so. 

The bill makes Cleaveland defendant, and prays a discovery 
of all assets which came to his hands belonging to the estate of 
said Lewis Young, deceased, and that he be decreed to deliver 
to the complainants the muniments of title to the real estate, 
and to pay over to them all moneys which he has received 
from land rent, negro hire, or any other source, which belong 
to said estate of Lewis Young, deceased. 

On this bill subpoena issued ; personal service was effected, 
and the defendant having failed to answer within thirty days 
from such service, a decree pro confesso was regularly entered 
against him on the 25th day of November, 1850. 

Without any order setting the decree pro confesso aside, the 
defendant filed his answer on the 21st January, 1851. On 
the same day, (although it is dated in this part of the record 
as 21st January, 1850,) the complainants’ solicitor filed ex- 
ceptions to the answer for insufficiency in failing to make a 
full discovery on the matters set forth in the bill, and on which 
a discovery was sought; but the record no where shows that 
any exception was taken to its being filed while the decree 
pro confesso remained in force. 

The answer sets up matter in bar to the persons of the 
~ complainants, averring that those who are set out as the chil- 
dren of Lewis Young, deceased, are slaves, denying that the 
complainant Bentley is free, and averring that he is of full 
African descent. It denies that the defendant is executor 
de son tort of Lewis Young, deceased, but avers that he was 
regularly appointed administrator, and exhibits his letters of 
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administration, but makes no particular discovery of the 
assets which came to his hands, setting up that the complain- 
ants have no right to sue in this State, are incapable of 
holding property, and cannot take by inheritance. 

To this answer exceptions were filed, and overruled; and 
the Chancellor ordered the answer to stand for a plea, and 
the case to be heard on the issue thus made, reserving to 
complainants the privilege of excepting to the answer for in- 
sufficiency, in the event the issue on the plea should be found 
in their favor. 

The parties proceeded to take proof on the issue made by 
the plea; when the evidence very clearly established that the 
mother of Bentley’s wife, and of the infant defendant Young, 
was a slave, the property, first, of Dr. Gannard, and then, by 
purchase from him, of Lewis Young, deceased, the father of 
the complainants Cecilia and Lewis, and she was never manu- 
mitted by her husband according to the laws of this State. 

The Chancellor dismissed the bill, at the cost of the adult 
complainants and the next friend of the infant. 

From this decree the complainants prosecute a writ of error 
to this court, and assign for error: 

1. The order disallowing their exceptions to the answer ; 

2. The order refusing an attachment which they asked for 
to compel a full answer, after the answer in the record had 
been filed, and exceptions to it disallowed ; 

8. Disallowing their exceptions taken to the answer as a 
plea ; 

4, The final decree dismissing the bill. 


J. F. ApAMS, for plaintiffs in error. 
JOHN A. CAMPBELL, contra. 


LIGON, J.—The exceptions taken to the answer for want 
of the discovery sought by the bill, upon first inspection of 
the record, will appear strikingly well taken; and when 
they are viewed only in reference to the state of the plead- 
ings when the answer was filed, and our own statute pre- 
scribing the character of such an answer as is* required in 
order to set aside a decree pro con/esso, it is difficult to perceive 
a good reason for overruling or disallowing them. The statute 
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(Clay’s Dig. 251, § 39,) provides, that no decree pro conjfesso 
shall be set aside, but on filing a full and complete answer to 
the bill. And this should, doubtless, generally extend to all 
parts of the bill. In a case thus situated, no plea or demur- 
rer can be allowed. The rule was evidently intended to 
hasten a fair trial on the facts or merits of the case, regardless 
of those irregularities or defects in pleading, which, at an 
earlier stage of the proceedings, might have been fatal on 
demurrer, or, at least, might have caused an amendment, and 
thus brought about delay. 

A case thus situated occupies the same place in our prac- 
tice, which an English case does in theirs when a defendant 
has waived his right to plead or demur, and submits to file an 
answer. The books say, that such a defendant must answer 
“fully.” It is evident that the word ‘‘complete” in our rule, 
gives no strength to the sentence, nor does it enlarge the 
meaning. A “full” answer, is as extensive a term in de- 
scribing one which is ample and sufficient, as though the 
term ‘‘complete” had been superadded. The latter is mere 
tautology. 

But the English courts never understood this rule to be so 
inexorable, as to compel them to bow before it, at the hazard 
of being driven to injustice ; and long before the adoption of 
the New Orders in 1841, which expressly modified its rigour, 
a practice, which has now the force of a rule, of allowing 
partial answers, grew up among them. These answers were 
mainly intended to avoid discovery in such cases as it could 
well be excused, by showing the court that the complainant 
did not fill the character which he claimed for himself in the 
bill, and was therefore not entitled either to the relief or the 
discovery he sought. 2 Dan. Ch. Prac. and Plead. 821-2; 
Wigram on Discovery 90, 152. 

This was evidently a departure from the letter of the rule, 
but none from its spirit, or from the spirit and intention of 
all chancery rules. These are mainly intended to fence 
out injustice and oppression from that court, so that equity, 
unmixed by fraud, oppression or injustice, may, with un- 
checked hand, be dealt out to all its suitors. When our 
chancery rules were arranged and adopted in 1842, this modi- 
fication had long existed in England as one of the rules of 
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their practice; and as it is not repugnant to our own rules, 
laws or institutions, it became incorporated as one of our 
rules by the adoption of the last rule of our practice. Clay’s 
Dig. 618, Rule 51. The same practice prevails in many of 
the States which have adopted the English rule with respect 
to answers, when the defendant submits to file one. Hunt v. 
Gookin, 6 Ver. 462; Cuyler v. Bogert, 6 Paige 186; Metho- 
dist Episcopal Church v. Jaques et al., 1 Johns. Chancery 
Rep. 65. 

The case under consideration falls legitimately within that 
class on account of which the rule was modified. If the 
matter of the answer be true, there is an end of the case. It 
alleges, that Cecilia Bentley and Lewis Young are slaves. 
These plaintiffs are the only parties who really assert an 
interest in the property in controversy; and were it not for 
the coverture of the one, and the infancy of the other, there 
would be no need of any other party whatever. 

A slave can have no standing in a court of chancery in 
this State. He cannot hold property, and consequently can- 
not litigate the title to it. He is not subject to be sued, nor 
can any civil judgment or decree be rendered against or for 
him. His person, his labor, and his earnings belong to his 
master, and are held or enjoyed by the slave only by permis- 
sion of the master, and for him should he ever think proper 
to claim it. A being thus situated, cannot sue; and the fact 
that the plaintiffs are not free negroes, as they pretend to be, 
but slaves, may well form the matter of a partial answer, 
showing sufficient reason why no fuller answer containing the 
discovery sought should be filed. 

If this power did not exist, there would arise a long and 
appalling list of oppressions, resulting from fraud or malice 
on one part, and carelessness or weakness on the other; and 
as they arise, the court would be without the power to pro- . 
tect its jurisdiction, or shield its suitors. In this case, if the 
matter of the partial answer be true, the plaintiffs come here 
under a false title, claiming to be free persons, when in fact 
they are slaves, and by this suppression of their status, they 
seek to litigate in this court in fraud of its jurisdiction. 

Under these views of the power of the Chancellor over the 
rules of practice and pleading in his court, there was mani- 
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festly no error in disallowing the exceptions to the answer, 
until the question of the plaintiffs’ right to proceed at all 
could be first passed upon by the court. Nor do we think 
there was any error in reserving to the complainants the right 
to except for want of the discovery, if, on the hearing of the 
answer already in, it should be found they were entitled to 
it; for, if the answer of the defendant should turn out to be 
false, he would be allowed to derive no advantage from it. 
But we cannot well see whence the court derived its authority 
to direct the answer to stand for a plea, and to be tried as such. 
The rules of practice fully justify its being received and treated 
as an answer, and we are not aware of any rule which allows 
an answer to be taken for a plea, although, under some cir- 
cumstances, a plea has been ordered to stand and be heard as an 
answer. 2 Danl. Prac. and Pl. 800 and 801; Mit. Pl. 303-4; 
Story’s Eq. Pl. 699. Nor do we think, under our practice, a 
defendant, after decree pro conjfesso, has a right to put in any 
defence by way of plea, any more than under the English 
practice he would have the right to do so after answer. Un- 
der both systems, it would be an anomaly to find a plea al- 
lowed at this stage of the proceedings. But it is fully in the 
power of the Chancellor to receive a partial answer, if the 
matter brought to his view by it shows that the character in 
which the plaintiff appears by his bill is a false one, and that, 
in fact, he has no right to call on the defendant to make the 
discovery he seeks. And it will always be allowed, when it 
is apparent that, if she answer be true, the plaintiff would 
not be allowed to proceed, and the cause must terminate. 
We think, therefore, it would have been more regular, and 
consistent with the rules of practice, to have heard this case 
on the answer as such, and not to have ordered it to stand 
for a plea. But inasmuch as the complainants have been al- 
lowed a full opportunity to test the truth of the answer, and 
to take proof to establish their right to be heard, and to the 
~ relief they seek, under the issue made on the answer as a plea, 
and as they did go on to take some proof, it is apparent that 
they have sustained no injury from the form in which the is- 
sue was tried in the court below; and as the irregularity only 
amounts to error without injury, no reversal can result from it. 
2. After what has been said in relation to the first assign- 
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ment of error, it is scarcely necessary to add that there was 
no error in refusing the motion for an attachment to compel 
an answer. The court had already overruled exceptions to 
the answer on file, and in this we have seen there was no error. 
There being a sufficient answer on file, no attachment or other 
process could go to compel another. The Chancellor had, in 
overruling the plaintiffs’ exceptions to the answer, reserved 
to them the privilege of renewing them, in the event it 
should be found they were free persons of color; but until 
that issue was tried, the rest of the case should stand still, 
especially as this preliminary issue might involve the fate of 
the suit. 

3. The third assignment of error relates to the ruling of 
the court in disallowing the plaintiffs’ exceptions to the an- 
swer, when it was ordered tostand for a plea. These excep- 
tions were taken, because it is said that the slavery of the 
three colored plaintiffs is not alleged with sufficient certainty. 
The allegations in respect to the slavery of Cecilia Bentley and 
Lewis Young are clear and unequivocal. These are the only 
persons in whose behalf any equity arises against the defend- 
ant. Without the wife, Cecilia Bentley, and the infant, Lewis 
Young, the husband and next friend would have no standing 
whatever in this court. The suit of the husband and wife, 
in respect to the separate estate of the latter, is essentially the 
suit of the wife. She has the entire interest in the corpus of 
the estate, and the decree must be for her use. Michan and 
Wife v. Wyatt, 21 Ala. 813. It matters nothing, therefore, 
whether the answer is sufficiently certain as to the slavery of 
Warren Bentley, the husband; if his wife is a slave, he can 
take nothing through her; and if the minor Lewis Young be 
such, his next friend must fail. 

4. The only remaining question arising on the assignment 
of errors, relates to the decree dismissing the bill, on the issues 
tendered by the answer on file. The proof is clear and un- 
contradicted, that the mother of Cecilia and Lewis Young 
was, at the time of their respective births, a slave, and the 
record shows no act of manumission as to them. Their con- 
dition must follow that of their mother at the time of their 
birth, and it cannot be changed but by an act of the owner. 
That which the law requires to be done, in order to invest 
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them with freedom, is not proved to have been performed ; 
so that, from all that appears, they are still slaves. Under 
these circumstances, they are forbidden, by the policy of our 
law, from receiving property by inheritance, or taking and 
holding it in this State by deed, bequest or devise. Atwood’s 
Heirs v. Beck, Adm’r., 21 Ala. 590; Trotter v. Blocker and 
Wife, 6 Porter 292. Nor can they sue to enforce a claim to 
property. Since these children cannot do so, neither can the 
husband of the one or the next friend of the other, as they 
only represent the interest of the wife and minor, whose suit 
this really is, and who, we have seen, cannot be heard in a 
court of chancery in their present condition. 

But it is contended, that, although these plaintiffs may be 
disqualified from suing generally, yet circumstances exist be- 
tween the defendant and themselves, which hinder him from 
setting up their disqualification. In other words, that by his 
own acts Cleaveland is estopped from denying their right to 
sue. It is shown, by his answer, that he has received deeds 
for real estate made to him as trustee for these children; and 
it is further admitted that the possession of these lots has 
been recovered from him in actions at law, by those who 
represented the interest of Cecilia and Lewis Young, without 
any defence on his part. The defendant, however, insists 
in his answer that he instructed his counsel in the action at 
law to defend them, but that he was misunderstood, and thus 
judgment by default was taken against him. 

Be this, however, as it may, it cannot work an estoppel in 
favor of these plaintiffs. Mutuality is an essential ingredient 
in all estoppels; and as these plaintiffs, being slaves, are not 
answerable civilly, as they are subject to no suit, as no civil 
libability ever attaches to them, and they can be neither bound 
by a covenant, nor hindered by an estoppel, the law will not 
allow them to claim that of another which he could not set 
up against them, or, rather, which he could not set up against 
_ their owners, who are entitled to whatever property the slave 
acquires. 

It results from what has been said, that the decree dismiss- 
ing the bill must be affirmed, at the costs of Warren Bentley 
and Edward Parker, both in this court and the court below. 
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BECK, Apws’r, vs. BURNETT. 


1. The statute of 1842 (Clay’s Digest 502,) authorizing the redemption of lands 
sold under execution, does not operate on a sale made since the passage of 
that act, by the marshal, under an execution issued on a judgment of the 
Cireuit Court of the United States for the Southern District of Alabama 
rendered in 1840. 


ERrRoR to the Chancery Court of Wilcox. 
Heard before the Hon. J. W. LESESNE. 


This bill was filed by the defendant in error, against the 
intestate of the plaintiff in error, to redeem certain lands 
which had been sold, in 1844, by the United States marshal 
of the Southern District of Alabama, under an execution 
issued on a judgment rendered in March, 1840, in the Circuit 
Court of the United States for said Southern District. These 
facts being admitted by the answer, the Chancellor decreed in 
favor of the complainant; and his decree is now assigned for 
error. 


JouNn A. CAMPBELL, for plaintiff in error. 
Gro. W. GAYLE, contra. 


GOLDTHW AITE, J.—The only question presented by the 
record in this case is, whether the act of July, 1842, (Clay’s 
Dig. 502,) authorizing the redemption of lands sold under ex- 
ecution,; operates on a sale made by the marshal, upon an 
execution based on a judgment of the Circuit Court of the 
United States for the Southern District of Alabama rendered 
in 1840, the sale having been made in 1844. 

The cases to which the judicial power of the Federal Gov- 
ernment extends, are defined by the constitution; and by the 
same instrument, the legislative department of the same gov- 
ernment is invested with the authority to pass all laws which 
are necessary and proper to carry this power into execution. 
If, therefore, it is necessary and proper that the judgments of 
the national courts should be enforced by execution, against 
the person or the property of the defendants in such judg- 
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ments, Congress hasa clear right to pass laws for that purpose, 
and the effect of the laws thus passed could not be affected by 
any State legislation. The power to pass laws for this object, 
also confers upon Congress the authority to adopt rules exist- 
ing in State courts, or remedies founded upon State legisla- 
tion; and when this is done, such rules and remedies derive 
their efficacy, not from any inherent power in themselves, but 
by reason of their recognition or adoption by Congress. 
This was the principle decided by the Supreme Court of the 
United States in Wayman v. Southard, 10 Wheat. 1, and by 
the same court in the Bank of the U.S. v. Halstead, 10 Wheat. 
51. It was affirmed in Beers vy. Houghton, 9 Peters 359, 
in which case the doctrine was laid down by Judge Story jn 
the following terms: ‘“ State laws cannot control the exercise 
of the powers of the national government, or in any manner 
limit the operation of the process or proceeding in the na- 
tional courts. The whole efficacy of such laws, in the courts 
of the United States, depends upon the enactments of Con- 
gress. So far as they are adopted by Congress, they are ob- 
ligatory ; beyond this, they have no controlling influence. 
Congress may adopt such State laws directly, by a substan- 
tive enactment, or they may confide the authority to adopt 
them to the courts of the United States. 

This exposition of the law by the Supreme Court of the 
Union, in relation to the exclusive power of Congress in re- 
lation to the enforcement of the judgments of the federal 
courts, is binding upon this court; and as we have decided 
that the redemption act of 1842 did not act upon the contract, 
but only affected the remedy by which the judgment render- 
ed upon it was to be enforced, (Iverson v. Shorter, 9 Ala. 
713 ;) the question before us, in this aspect, is reduced to the 
inquiry, as to whether the act referred to, has been adopted 
under any of the statutes of the United States. 

The first act, that of 1789, was of limited duration, andex- 


pired at the end of the ensuing session of Congress. This 


act provided, that the forms of writs, executions, &c., should 
be the same in each State respectively, as were then used or 
allowed in the Supreme Courts of the same. Ingersoll’s Abr. 
101, note. The act of 8th May, 1792, continued in force 
the same form of execution adopted under the previous act; 
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but it applied only to the modes of proceeding in force in 
1789, and did not recognize the authority of any laws of this 
description, which might subsequently be passed by anyState. 
It adopted the system as it then stood, “subject, however, to 
such alterations and additions, as said courts shall, in their 
discretion, deem expedient, or to such regulations as the Su- 
preme Court of the United States shall think proper, from 
time to time, to prescribe to any Circuit or District Court.” 
Ing. Ab. 101; Wayman v. Southard, supra. There is no 
rule that we are apprised of, which, under this statute, adopts 
the redemption law of this State; and without such a rule, it 
could not operate under the construction given to the act of 
1792. 

The only other acts of Congress which can have any bear- 
ing upon the question under consideration, are the process 
act of May, 1828, (4 Statutes at large 281,) providing for the 
adoption of the execution and other final process in force in 
each State, at the date of its passage; and the act of July, 
1840, the fourth section of which provided, “that judgments 
on decrees hereafter rendered in the Circuit and District Courts 
of the United States, shall cease to be liens on real estate or 
chattels real, in the same manner, and at like periods, as judg- 
ments and decrees of the courts of such States now cease to 
be liens thereon.” 5 Statutes at large 393. As this last act 
applies only to judgments and decrees rendered after its pas- 
sage, it can have no application to the judgment under which 
the land was sold, which the record shows was rendered in 
March, 1840. 

The act of 1828 applying only to such State laws regula- 
ting executions and other final process, as were in force at the 
time of its enactment, we are brought to the law of this State, 
for this object, which was then in force. This law was the 
act of 1812, (Clay’s Dig. 205, § 17,) as modified by the act of 
1820 (Clay’s Dig. § 31.) Under the operation of these acts, 
lands were made subject to execution ; the writ of execution 
so framed as to include them, and the sheriff’s deed to the 
purchaser under execution sale, declared to vest in such pur- 
chaser, “all the right, title and interest which the defendant 
had in and to such real estate in‘law.” The adoption by 
Congress-of the executions and final process in force under 
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the statutes to which we have just referred, was intended to 
give to such process when issued from the courts of the Uni- 
ted States in Alabama, precisely the same effect which pro- 
cess of that character had under our own laws. [If a sale of 
land under execution, with the sheriff's deed, conveyed the 
legal title of the defendant to the purchaser, under the oper- 
ation of our State laws, a sale by the marshal, upon an exe- 
cution from the federal courts in this State, conveyed the same 
title to the purchaser; and as the redemption act was passed 
since 1828, and has not been adopted by Congress, it cannot 
have any effect upon execution sales, upon judgments render- 
ed in the United States courts in this State. 

The argument that the act of 1842 establishes a rule of 
property, and that it is binding upon the federal courts under 
the thirty-fourth section of the judiciary act of 1789, is de- 
serving of consideration. The section referred to is in these 
words: “The laws of the several States, except where the 
constitution, treaties and statutes of the United States shall 
otherwise require or provide, shall be regarded as rules of de- 
cision in trials at common law, in the cases where they apply.” 
Ing. Ab. 99. This section has been frequently construed, and 
upon authority it is well settled, that it does notapply to laws 
relating to practice, process, or modes of proceeding after 
judgment; that the State laws which furnish to the courta 
rule for forming the judgment, are binding on the federal 
courts as law; but the rules for carrying that judgment into 
execution, either as regards the form or effect of the process, 
are governed by the acts of Congress, and not by State legis- 
lation. U.S. Bank v. Halstead, 10 Wheat. 51; Wayman v. 
Southard, supra; Thompson v. Phillips, Baldwin's C, C. R. 
274. In Iverson vy. Shorter, supra, as we have already said, 
it was held that the act of 1842 affected the remedy only, and 
this being the case, under the authorities we have cited, it 
follows that the section referred to has no application to the 
case before us. 

It results from the views we have expressed, that the decree 
of the Chancellor was erroneous; and his decree must be re- 
versed, at the costs of the defendant in error, and the bill be 
dismissed at the complainant’s costs. 

enn, J., not sitting. 
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BOLING’S HEIRS vs. BOLING’S EXECUTOR. 


1, A paper in the handwriting of the deceased, purporting to be his last will and 
testament, but without date, signature or attestation, cannot be admitted to 
probate as a testament, upon proof that it was found among the decedent's 
papers after his death, and in connection with it a memorandum in his handwri- 
ting, containing a schedule of his debts and suggestions for the management 
of his estate; that the decedent was a lawyer, a cautious and prudent man, 
not disposed to communicate te people generally his views and plans for the 
management of his affairs, and not apt to change any views or opinions which 
he had deliberately reduced to writing; that he had approved of a similar 
will, made by his brother-in-law about two years previously ; that the paper 
was written in May, and a few days afterwards decedent was taken sick and 
confined about two weeks, after which he partially recovered, and was able 
to attend to business for two or three weeks, when he relapsed, and after a 
confinement of sixteen days died, in a congestive chill, on the first of Au- 
gust; that the result of his case, in the opinion of his attending physician, 
was unexpected to him up to the time of the chill, and after that he was un- 
able to attend to business. 


Error to the Court of Probate of Lowndes. 


J. B. Stone, for plaintiff in error. 
J. P. SAFFOLD, contra. 


PHELAN, J.—The following instrument, proven to be in 
the handwriting of the testator, was propounded in the Pro- 
bate Court of the county of Lowndes, asa will of personal 
estate : 

“The State of Alabama, I, James M. Boling, of the 

Lowndes County. yaeen of Lowndes and State 
of Alabama, being now in good health, and of good and dis- 
posing mind and memory, but aware of the uncertainty of 
life, do make this as my last will and testament: 

S. 1st. I give and bequeath to my dear and beloved wife, 
Mary A. Boling, all my estate, both real and personal, includ- 
ing all money and choses in action. ThisI do, because I 
have confidence that she will do justice to our dear children, 
and because I believe she will have it in her power the bet- 
ter to do them justice, and also to do justice to herself, by 
having control of all my property. 

S. 2. [hereby appoint my affectionate wife, Mary A. Boling, 
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my executrix, desiring her to pay all my debts as soon as 
possible. Witness my hand and seal the day of 
A. D. 1852. 

Signed sealed and published in ) Ls 
our presence, and in the presence aos 
of each other, and in the presence 
of testator, at his request, on the 
day this will bears date.” 

The material facts further shown before the Probate Court 
were these : 

1. The foregoing will was found among the papers of 
James M. Boling after his death, and in connection with it, a 
memorandum in his hand writing containing a full schedule 
of his debts, and of debts and demands due to him. This 
memorandum is dated 13th May, 1852. A settlement which 
he made with his sister, Mrs. Anderson, as she proved, on 
24th May, 1852, is also noted in his hand writing on this 
memorandum. At the close of the memorandum is a very 
full and specific series of prudent suggestions as to the best 
manner of investing and managing his property, seemingly 
intended, not so much for his own guidance, as for the gui- 
dance of whoever might have the management of his estate 
after his death. The following extract will show the nature 
of these suggestions: ‘It will be observed, that I somewhat 
prefer a plantation and negroes to other investments. This 
Ido, because I think property of this kind, if not the most 
profitable, or the most desirab!e to own, is as little liable to 
be wasted. It is hazardous to loan money, or to invest in 
stocks in this State, and unpleasant to hire negroes out; I 
can think of no investment so sure as a plantation and ne- 
groes.” 

2. The testator was first taken sick on the 12th June, 1852. 
Dysentery was prevailing about that time at Hayneville, his 
place of residence, to a fatal extent; and his mind had been 
apprehensive of sickness, before his attack. He was confin- 
ed with his first attack about two weeks. He then partially 
recovered, and attended to business to some extent two or 
three weeks, when he relapsed, and after a confinement of 
sixteen days, died in a congestive chill, on the morning of 
1st August. His symptoms, on the morning of the day be- 
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fore his death, indicated decided improvement; he said he 
felt better, and expressed his belief that he was getting well; 
but, about 4 o’clock of that day he had a congestive chill, of 
which he died.in the course of twelve or fourteen hours. Dr. 
Cook, his attending physician, expresses the belief, that the 
result of his case was unexpected to him up to the time of 
the chill; and that after that time he was unable to attend to 
business. 

8. The amount of his property is not accurately given, but 
the memorandum he made discloses that he owned two tracts 
of land, one containing 820 acres, the other 550 or 560 acres; 
a lot of 11 acres in Mobile; a house and lot (his family res- 
idence) in Hayneville; a law library that cost over $3000; 
some negroes, how many is not stated anywhere; and it ap- 
pears that the debts and demands due to him would be about 
equal to his outstanding debts. 

4. He left a wife and four young children ; was a cautious, 
prudent man, not disposed to communicate his views and 
plans forthe management of his affairs to people generally, 
and a man who was not apt to change any views or opinions 
which he had deliberately reduced to writing or communica- 
ted to others; had in conversation with his sister, Mrs. Ander- 
son, about two years before, approved of a will similar in its 
provisions which her husband had made. From conversa- 
tions with the testator, as to the liabilities of executors, &c., 
from the nature of this will, and his approval of her hus- 
band’s will, this witness expresses the opinion that her broth- 
er, ‘the testator, was of a settled opinion that it was best and 
wisest with small estates to leave them as he had done. 

5. There is no proof that the testator, during his sickness, 
made any allusion to having made this will, or any will. 

6. There is no proof, direct to the point, that Mr. Boling 
was a lawyer by profession ; but we regard that as a fact prov- 
en when he says that his law library cost him over $3000. 

The question now is, do all these facts and circumstances, 
taken together, go to prove that the instrument of writing 
propounded as a will of personal property, was a will to that 
extent, or a will in any sense. 

What makes awill? It is the animus disponendi—the 
settled intention of a man to pass his property in a certain 
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way after his death. This ought in every case satisfactorily 
to appear, or there is no will. 

Does this satisfactorily appear in the present case? Yes, 
it is argued, he wrote out this instrument with his own hand 
carefully; and at or about the same time carefully prepared 
a statement of his debts and money due him, and a memo- 
randum of the best plan for managing his estate after his de- 
cease ; he approved of this manner of disposing of an estate, 
not large, to his sister; was a man not inclined to change 
plans, or opinions deliberately formed. 

But he was a prudent, cautious man; besides, he was a 
lawyer, who well understood how such things should be 
done, to make them binding in law; and these facts make a 
strong impression, that, although he meditated doing so, at 
some future time, and was putting things in train for making 
a will, he did not intend this unfinished paper as a will; that 
the final action, the settled purpose of mind to pass his prop- 
erty, did not then exist. 

It may be answered again: But he fully approved such a 
mode of disposing of an estate, not larger than his, as shown 
in his conversations with his sister. No; not of disposing of 
part of his estate, the personal property only, as this would 
be, and as he must know it would be. What he approved of, 
was such a disposition of the entire estate, real and personal. 
And it is, in fact, an argument against the validity of this in- 
strument for any purpose, that such a disposition of property 
as it made, was only approved by the testator when it carried 
the whole estate; that he, as a lawyer, must well know that 
if the paper in its unfinished state was good for any purpose, 
it would only be so as to part of his property, and that, there- 
fore, he did not intend it to have any validity whatever, un- 
til made complete by his signature, and the attestation of the 
requisite number of witnesses to carry the real, as well as the 
_ personal estate. 

It may be further argued, that, being a lawyer, he must in- 
tend the necessary legal consequences of his acts; that at the 
common law, which is in force in this State, numerous prece- 
dents are to be found, where, if a man writes out his will 
with hisown hand, or even directs another to write it for 
him, the same will be a good will of personal property, with- 














830 ALABAMA. 


Boling’s Heirs v. Boling’s Executor. 





out being signed at the close by the testator, or witnessed. 

It is fair, we concede, to suppose that, being a lawyer, he 
understood the rule of law which governed so important a 
transaction, and that he intended to shape his conduct by it. 
What is the rule of law, then, which governs the case ? 

Here it is: “The presumption is always against a paper 
which bears self-evident marks of being unfinished; and it 
behooves those who assert its testamentary character distinctly 
to show, either that the deceased intended the paper in its 
actual condition to operate as his will, or that he was pre- 
vented by involuntary accident from completing it.” 1 Jar- 
man on Wills 188, and authorities there cited. See also 
Jones v. Kea, 3. Dev. 8301; 6 Watts 853; 4 Hagg. 380; Wal- 
ler v. Waller, 1 Grattan 454; 4 Har. & J. 156. 

Mr. Boling wrote out a will intended to convey his whole 
estate, and intended to be signed and attested. He did not 
sign it, and it was never attested. Was there any obstacle to 
his having it signed and attested, sufficient to account for 
these omissions, and leave room to suppose that he meant it 
as a will in that shape? None, that deserve to be so consid- 
ered. It was several days after writing it out before he was 
first taken sick, and he recovered from his first attack so far 
as to attend to business in some degree for two or three weeks, 
before the last and fatal attack. The presumption against it, 
then, arising from incompleteness, is not removed by show- 
ing that it could not have been easily or conveniently made 
complete. 

Is the presumption against it rebutted, by showing that the 
testator intended it to stand as his willin that shape? Al- 
though he is proven to have written it in May, and did not 
die until lst August, we do not hear from him one word 
about this will which he had written out, and made ready to 
be signed and attested. Had he regarded it in the light of 
a will, he must, it would seem, have spoken of it as such. 
Though strongly inclined to bestow confidingly upon his 
wife his whole property, and leave his children to her mater- 
nal affection, as we must believe from the facts, we cannot 
resist the conviction that his mind never came to the full and 
settled determination to take that course. The law, whose 
provisions all must admit to be essentially safe and equitable, 
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will consequently have to make the final disposition of his 
property. 

Under the facts of the case, we think that the Probate 
Court erred in admitting this paper to probate as a will; its 
order and decree to that effect are consequently reversed, and 
the case is remanded, that an order may be made refusing to 
admit the same to probate as a will to any extent whatever. 








MOORE & LYONS vs. STAINTON Er AL. 


1. Process of garnishment may be sued out against an executor or administrator, 
as the debtor of a legatee or distributee, before the lapse of six months from 
the grant of letters ; but no judgement can be rendered against him, as such, 
until the estate is finally settled. (Code $§ 1917, 2519, 2520, 2522.) 

2. It is not necessary that the notice served on the garnishee should be signed by 
any one. 


APPEAL from the Circuit Court of Monroe. 
Tried before the Hon. Jonn A. CUTHBERT. 


The appellants commenced a suit by attachment against 
John A. Stainton, as a non-resident, and summoned the ap- 
pellees, as administrators with the will annexed of John Stain- 
ton, deceased, as garnishees. The appellees appeared at the 
term to which they were summoned, and moved to dismiss 
the garnishment, on the ground that they had no legal notice, 
and because the garnishment was sued out within six months 
from the grant of letters of administration. 

On this motion, the court discharged the garnishees, and 
the plaintiffs took an appeal to this court. 


R. C. Torrey, for appellants. 
S. J. CUMMING, contra. 


GIBBONS, J.—The motion to dismiss the garnishment 
proceedings against the defendants in error, is confessedly pre- 
dicated upon section 1917 of the Code, which is as follows: 
“No suit must be commenced against an executor or admin- 
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istrator, as such, until six months, and no judgment rendered 
against him, as such, until eighteen months after the grant of 
letters testamentary or of administration.” 

It is insisted that the garnishee process is a suit within the 
meaning of this section of the Code, and therefore the judg- 
ment of the Circuit Court was correct. Thata proceeding by 
garnishment, to subject the funds of a defendant in attachment 
or execution to the judgment or debt of a creditor, is a suit, 
is a proposition well sustained by authority. Witherspoon v. 
Barber, 3 Stew. 385; 3 Porter 105; Thomas vy. Hooper, 5 
Ala. 442; Travis v. Tart, 8 Ala. 574. 

These decisions were made by this court under the law as 
it stood in Clay’s Digest, previous to the adoption of the Code; 
and, as a general proposition, they are undoubtedly correct. 
The question presented for our decision in the present case is, 
whether such a garnishment as the present, under the Code, 
was, in the contemplation of the law, such a suit .as was in- 
tended to be prohibited before the lapse of six months from 
the granting of letters of administration ? 

Conceding that the. proceeding by garnishment is a suit, 
and connecting this proposition with section 1917, above 
cited, and construing said section literally, it would seem to 
follow, plainly enough, that the decision of the court below 
was in conformity with it. But a doubt arises as to the cor- 
rectness of this construction, when certain other sections of 
the Code are examined in relation to the process of garnish- 
ment against executors and administrators. Section 2519 
says: ‘‘ Executors and administrators may be garnisheed for 
a debt due by the testator or intestate to the defendant, and 
may commence a suit by attachment in their representative 
character.” Again; section 2520 says: ‘‘ Executors and ad- 
ministrators may be garnisheed for debts due the legatees or 
distributees; but no judgment can be rendered against them, 
until a settlement of the estate, unless they assent to the 
legacy, or admit assets to pay the amount claimed, or some 
portion thereof, out of the distributive share of the debtor.” 

Section 2522 is as follows: ‘‘ No judgment can be rendered 
against an executor or administrator, upon his answer in 
attachment or garnishment, until the lapse of eighteen months 
after grant of letters.” 
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It will be seen by these latter cited sections, that, while 
they extend the remedy of garnishment to cases that could 
not be reached by the same process under the old law, they 
prescribe with definiteness in such cases the periods within 
which judgments shall not be rendered, and at the same time 
are silent as to the time when the proceedings may be com- 
menced. 

Section 1917, while it prescribes that no suit shall be com- 
menced within six months from the granting of letters of 
administration, also prescribes that no judgment shall be ren- 
dered until after the lapse of eighteen months from such 
grant of letters as aforesaid. This section would seem to 
prescribe the general rule as to the commencement of ordin- 
ary suits against executors and administrators. But we find 
in section 2522 a special provision, that no judgment on gar- 
nishment process shall be rendered until after the lapse of 
eighteen months from the granting of letters of administra- 
tion upon the estate.- The repeating of this prohibition in 
this section, as applied to judgments to be rendered against 
executors and administrators, is certainly persuasive to show 
that it was not the intention of the codifiers to place garnish- 
ment process against executors and administrators, as described 
in sections 2519 and 2520, on the same level with ordinary 
suits; more particularly, as none of these latter sections pre- 
scribe the time as to when these proceedings may be com- 
menced. 

As the sections 2519, 2520 and 2522 prescribe that in no 
case can a judgment be rendered against the garnishee until 
after the lapse of eighteen months from the granting of let- 
ters; and.in case the legacy or distributive share of an estate 
belonging to a defendant in attachment, is sought to be recov- 
ered, that no judgment can be rendered until such estate is 
finally settled, we do not see how the evils which might 
-acerue from ordinary suits, and which are sought to be 
guarded against in section 1917, could arise. Nor do we see 
any good reason why the creditor should be debarred from 
serving his process of garnishment in the cases prescribed in 
sections 2519 and 2520, before the lapse of six months after 
the grant of letters of administration. In such cases, and 
particularly in the cases prescribed in section 2520, the exec- 
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utor or administrator has no interest whatever in the funds 
sought to be reached by the process, but is a mere stake-holder 
or trustee, coupled with no interest whatever. We do not 
see any reason why a creditor, in such cases, should be 
debarred from issuing and serving the process of garnishment ; 
as thereby he effects a lien upon the funds, without any detri- 
ment or injury whatever to the executor or administrator, as 
he is not bound to answer, until after the lapse of eighteen 
months from the grant of letters of administration; and in 
case it is a legacy or a distributive share which is sought, no 
judgment can be rendered until after the estate is finally set- 
tled. In such cases, to deprive the creditor of the power to 
issue his process, and effect his lien, for the space of six 
months after the grant of letters of administration, would be 
to grant to the legatee or distributee, who was disposed to act 
fraudulently, that much time to effect a fraudulent disposition 
of the funds sought to be reached, without conferring any 
benefit whatever upon the executor or administrator, in 
whose hands the funds are. Our conclusion is, that in the 
cases prescribed in sections 2519 and 2520 the process of gar- 
nishment may be issued before the lapse of six months after 
the grant of letters of administration, and it was therefore 
error in the court to dismiss the garnishment process for that 
reason. 

The judgment of the court below is further sought to be 
sustained, on the ground that the notice itself served on the 
defendants in error is not a legal notice, not being in con- 
formity to the requirements of section 2517 of the Code. 
The only defect insisted upon in argument is, that said notice 
does not appear to be signed by any one. The form of the 
notice, so far as the contents thereof are concerned, is entirely 
in conformity with the requisitions of the last named section 
of the Code; and this notice, as appears by the return of 
the sheriff, was served on the defendants by the sheriff. We 
see no positive requirement of the section above named to 
the effect that the citation should be signed by any one. 
The language of the section is: ‘Such person is called the 
garnishee, and must be cited by the officer to appear at the 
return term of the writ and answer.” &c., “a copy of which 
citation he must return executed, together with the attach- 
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ment and levy.” The contents of the notice, as shown by the 
record, are, in our opinion, unobjectionable; neither is the 


notice defective in form. 
It results, that the judgment of the court below is reversed, 


and the cause remanded, 





INDEX. 


ADVANCEMENT. 


1. 


to 


or 


An advancement is a provision made by a parent to his child, of money 
or property, the entire interest in which passes out of the former in his 
lifetime, though it is not necessary, in all cases, that it should take effect 
in possession before his death—Grey’s Heirs vy. Grey’s Adm’rs........ 


. A promissory note executed by a child to his father, is, of itself, no evi- 


dence of an advancement ; and it is error to allow it to go to the jury “as 
Pe MINE, Obs SU cs cc cece ccccneccvecd saeurics ee 


. But parol proof is admissible to show a subsequent agreement between 


the payee and maker, by which the former parted with all interest in the 
money secured by the note, as an advancement to the maker.......... 


. A distributee of an estate who has released and abandoned all interest 


therein, which release has been entered of record, is a competent witmess 
for the administrator, to prove an advancement to another distributee. . 


. Property sent home by a father to his daughter and son-in-law, on their 


‘marriage, must be regarded as an advancement, unless at the time a less 
estate is declared or limited.—Burnett v. Br. Bk. at Mobile etal....... 


. When slaves are given by a father as an advancement to his daughter on 


her marriage, and pass into the possession of her husband, his right to 
them becomes perfect, unless the grantor’s intention to exclude his mari- 
tal rights, at the time the advancement was made, is clearly shown; and 


- this right is not divested, as against his creditors, by his subsequent de- 


celarations and admissions in favor of his wife, which do not amount to a 
settlement to her sole and separate use. ...........0eeeeeecceeces o. 


. If the husband elects to treat slaves, which were sent home as an advance- 


ment to the wife by her father on her marriage, as the property of his 
wife under the will of her father, this might operate, in a controversy 
between her and her husband’s administrator, to vest the title in her in 
equity; but the husband while living would not thereby be estopped 
from asserting title in himself, nor would his creditors be prevented, after 
his death, from subjecting it to the payment of his debts............. 


ADVERSE POSSESSION. 


1. 


2. 


To enable a bailee to assert an adverse possession against his bailor, he 
must do some open, unequivocal act evincing such intention, and this must 
be brought to the knowledge of the bailor—Knight v. Bell, Adm’r. ... 
When land is sold by the sheriff under execution as the property of the 
defendant therein, which is at the time in the actual possession of another, 
claiming bona fide to hold it in his own right, whether by color of paper 
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title or otherwise, the purchaser acquires only a right of property, con- 

nected with a right of possession, which can only be enforced by action 

at law, and can neither be sold nor asserted by foree——Coleman v. Hair. 596 
See VENDoR AND VENDEZ, 2. 


AMENDMENTS. 

1. When a petition for dower is defective for want of the proper parties and 
necessary allegations, it may be amended ; and in such case the Appel- 
late Court will not dismiss the petition, but will remand the cause, that 
the proper amendments may be made.—Martin’s Heirs and Adm’rs. v. 





bo 


. A sheriff may, by leave of the court, amend his return on an execution, 
pending a motion against him for failing to pay over ~ money collected 
i NS 6 ond oA Bonin 45: + 05 We he Nv c pana deta eoan 578 

3. When a writ of error is sued out in the name of one of the defendants 

“et al.” the abbreviation cannot, strictly considered, be construed to 

mean the other defendants in the cause below ; but under the statute al- 

lowing amendments of writs of error, (Clay’s Digest 312 § 39) the writ 
will be considered amended, so as to alien to the actual ne —Colvin 

OE TI his 6a tah x 6 oe ab CeENS os CR op Ree oe cine 782 


APPEALS. 

1. In appeal cases, after the defendant has pleaded to the merits, and the 
cause has been pending several years, and several trials have been had, 
it is not discretionary with the court to allow the defendant to withdraw 
his plea, and to plead in abatement to the jurisdiction of the justice — 


Vetaghian v. Robime0m.. 0... ccc cece vec cco ce cceeeeseccccesceecs 519 
2. The first head-note to the case of Massey v. Steele’s Adm’r., 11 Ala. 840, 
Fi oe ht SEL TEE LET EPETETE ETE TET Le eee - 519 


3. In appeals, as in other cases, pleas in abatement must be filed at the first 
term at which they can be pleaded, if the declaration or statement has 
been filed, and the plaintiff is in no default........................ 519 

4. When plaintiff brings debt under the statute, before a justice of the peace, 
to recover the value of trees cut and removed from his premises by de- 
fendant, and, the case being removed by appeal into the Circuit Court, he 
there recovers judgment for a less sum than before the justice, the court 
may enter judgment for the cost of the appeal, against either party, ac- 

‘cording to the justice of the case. (Clay’s Dig. 315 § 19; ib. 581 § 2.)— 
Hotuaby'¥. Creamiams'. ii iii cc cece i cele vesle cee bees dad's 625 

5. In appeal cases, where the amount in controversy is less than twenty dol- 
lars, the failure of the plaintiff to be present at the trial cannot deprive 
the defendant of his legal right to testify.— Wheeler v. Stockdale...... 658 

6. In appeal cases where the amount in suit is less than twenty dollars, if 
the warrant is in the name of a firm as plaintiffs, not setting out the indi- 
vidual names of the partners, plaintiffs may introduce proof of their in- 
dividual names, in order that they may be set out in the judgment entry. 
—Stockdale v. Riddle ds Co... 20... .. cece cece eee ee cece eeeeeee 678 

7. In appeal cases from the judgment of a justice of the peace, the rendition 
of judgment by default on one day against some of the defendants, and 
on another against the others who made defence, is a mere irregularity 
for which the proceedings should not be quashed.— White v. Blount & 
Skelton. ..........000% BL ible eb cin evewe bet Woda tb sigd Scabies Maw 697 
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APPELLATE COURT. 
1. When the record shows that the prisoner was regularly arraigned, and 
pleaded not guilty, and proceeded to trial without any objection, the ob- 
jection cannot be raised in the Appellate Court, that the record fails to 
show that he was served with a copy of the indictment and a list of the 
jury, two entire days before the trial, or that the venire was returned 
ED GURCPUOE W, BOO. WMNID, 4 ons 5 vit s dinss ones cscemespasscesscs 
Injury will be presumed from error, unless the record itself rebuts the 
presumption, and shows affirmatively that no injury could have resulted 
from the ruling of the court to the party excepting —Dave v. The State. 
8. When one of the original papers in a cause belonging to the files of the 
primary court is, by an order of that court, attached to the transcript 
sent to the Appellate Court, the latter cannot inspect or examine it for 
any purpose whatever.—Butler v. The State............eceeeeceees 
4, When a prisoner who has been convicted of felony escapes from jail, after 
suing out a writ of error to reverse the judgment of conviction, and the 
fact of his escape is brought to the knowledge of the Appellate Court by 
affidavits, it is nevertheless the duty of that court to proceed with the 
cause, and, without any reference to the facts outside of the record, to 
determine whether the conviction was according to the forms of law.— 
REED Va MID EDs 5 oawcnscncecccenvesscescncnccccocssempbhiie 
5. After the final adjournment of the Supreme Court it ceases to have any 
power over its records, other than that incident to all courts of general 
jurisdiction, of correcting clerical errors where the record affords matter 
upon which to base such correetion—Van Dyke v. The State...... eee 
6. An adjourned term is but a continuation of the regular term; and al- 
though it is continued for trial of the causes on a particular division, yet 
the court has power, ex mero motu, to vacate an erroneous judgment ren- 
dered during the regular term in a cause on another division, and to set 
down the cause for a rehearing at the regular succeeding term........ 
The Appellate Court will decide no question on error, which is not made 
and acted on in the primary court, and that action assigned for error and 
insisted upon; unless it be a want of jurisdiction, apparent on the face of 
the proceedings in the court below.—Freeman y. Swan et al.......... 
8. Bankruptey may be pleaded to a scire facias to revive a judgment, and 
when it is pleaded “in short by consent,” the Appellate Court will pre- 
sume that it was well pleaded.—Duncan, Adm’r, v. Hargrove et al.... 
When a defendant’s answers to interrogatories filed to him under the 
statute are excepted to, and he does notin turn except to the ruling of the 
court in sustaining the exceptions, but answers over, he cannot raise an 
objection in the Appellate Court to the action of the primary court.— 
Saltmarsh v. Bower & Co...........000ceeee oe ovens ceececnees 
10. The Appellate Court is not authorized to construe a charge with direct 
reference to the weight of evidence, but is limited to an examination of 
the propositions of law contained in it in reference to the subject matter 
of the evidence, looking only to see if there is any evidence to support it. 
il, Ganddinn,:9. Galan. oie si. o's sise scless sdb 6503 wes Lesage 
11, When a cause is submitted to the Chancellor on an agrend state of facts, 
upon which he renders his decree, and it is not objected that the plead- 
ings do not put these facts in issue, the objection cannot be raised in the 
Appellate Court to prevent a revision of his decree.— Whitworth et ux. 
Saat Reanim ae a ee rere coccece 
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In revising the action of the primary courts, the Appellate Court re- 
verses, affirms or modifies their judgments and decrees, without regard 
to the reasons upon which they are predicated ; and if the primary court 
has arrived at a correct result, although the reasons assigned for it may 
be insufficient, the constant practice is to affirm.—Cave vy. Webb et al.. 583 
When the record shows that defendant demurred to plaintiff’s declara- 
tion, and it does not appear that any action was had on the demurrer, 
the Appellate Court will presume that it was overruled before the issue 
of fact was submitted to the jury—Eastland v. Sparks.......... ocvvie COT 
And when no pleas appear in the record, but the judgment entry recites 
the appearance of the parties and the verdict of the jury, the Appellate 
Court will presume that a proper issue was formed.............0000 607 
In the Appellate Court each case must be tried upon its own record, 
which cannot be aided by reference to the record of another case, involv- 
ing the construction of the same will—Collier’s Adm’r. y. Slaughter’s 
AMEE. ti Babs heats ba wetiv a netledss's nse ads ws oplen ens obid enews 671 
No direct judgment can be rendered in the Appellate Court against the 
plaintiff’s security for costs in the court below; but the certificate of the 
judgment rendered in the former is a sufficient predicate for the statu- 
tory proceeding by motion against the security below.— Williams et al. v. 
Oe Fs 60:6 iin do kis bis <n Sete en eMaTARiokewe ne 696 


ASSIGNMENTS. 


: 


When assumpsit is brought on an account in the name of an assignor for 
the use of his assignee, it is not error to refuse to instruct the jury that 
the assignee acquired no right to maintain an action on the account by 
reason of the transfer; and a charge which assumes that the assignee 
must have a right to maintain the suit as plaintiff, is properly refused— 
Nw che aad TELE COLE Te yc eee ree 221 


. An assignment of a judgment is not required to be under seal.—Becton 


A Oe CAROL «OEE One Ck EOC eer eee 599 


ASSUMPSIT. 


i 


When money is collected under execution from an administrator's surety, 
on a decree of the Court of Probate against the administrator in favor of 
the administrator de bonis non, and the decree is reversed by the Appel- 
late Court after the collection of the money, and after its distribution by 
the administrator de bonis non among the distributees of the estate, the 
surety may recover the money so paid in asswmpsit.— Williams v. Sim- 


. When the rent reserved is to be paid in specific articles, and the contract 


of lease does not fix their value, nor furnish a rule by which it may be 
ascertained by mere calculation, no recovery can be had on the common 
counts in assumpsit.—Eastland v. Sparks.,.........+2eeeeeeeeeeeee 607 


. In assumpsit against the endorser of a note not payable in bank, it is er- 


roneous to render judgment by default without the intervention of a jury, 
either under the common counts, or a special count which contains no 
averment of suit against the maker, and no allegation dispensing with 
the necessity for such averment.—-Langdon v. Williams.............. 681 


ATTACHMENT AND GARNISHMENT. 
1. The affidavit of the defendant’s indebtedness and non-residence, required 
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for the issue of an attachment under the act of February 5, 1846, may 
be made by an agent or attorney.—Flake & Freeman v. Day 4 Co..... 
2. The act of February 5, 1846, is remedial, and should receive a liberal 
construction ; its object was, to enable the complainant, without first 
reducing his demand to judgment, to reach by attachment in chancery 
whatever might be attached at law, and also money and effects of his 
debtor in the hands of third persons not liable to seizure from their 


3. When the debtor’s property is purchased by a third person, at a price less 
than its real value, with intent “to hinder, delay and defraud” creditors, 
and is afterwards resold by him, the creditor may attach the money in 
his hands, the proceeds of the resale, by bill in chancery under the act 


4. The condition of a replevy bond can only be complied with, after a judg- 
ment has been rendered against the defendant in attachment, by a deliy- 
ery of the property to the sheriff on his demand; and if the bond is re- 
turned “forfeited” on account of a failure to deliver the property, the 
statute gives the plaintiff in attachment a right toa i. fa. against all the 
obligors, without any further action of the court.—Cooper v. Peck & 
die UN IA te Aitinhnle WP Rei kin Cog Re SUR adidas k app adercecns 

5. Ina contest between plaintiff in attachment ond a claimant of the fund 
attached in the hands of a garnishee, who is brought in by notice under 
the-statute, after plaintiff has shown that the money once belonged to the 
defendant in attachment, it is competent and préper for the claimant to 
show that its ownership was changed before the service of the garnish- 
ment, and that he has become entitled to it; and any evidence which 
tends to establish this fact, is admissible for the claimant.—Brooks v. 
Hildreth and Mosley...............+0 ha. on shee ahenmitrhinins 90 n0 

6, When the garnishee receives money from the defendant in attachment, 
to be handed over to the claimant, who had incurred a liability for defen 
dant which would form a sufficient consideration for a promise on the 
part of the latter to indemnify him against; and the claimant after- 
wards assents to the payment, and requests the garnishee to hold the 
money for him, which the latter promises to do, the claimant is entitled 
to recover the money in a contest with the plaintiff in attachment... . .. 

7. A liability for costs incurred by the claimant, in a trial of the right of 
property, forms a sufficient consideration to support a promise by the 
defendant in execution to indemnify him against it, when the claimant in- 
terposed the claim as trustee for the defendant’s wife, at his request, and 
the suit was unsuccessful in consequence of some fraud in the deed under 
which he claimed, but to which he was not originally a party......... 

8. An attachment lies under the statute, (Clay’s, Digest 58 § 14,) in favor of 

a resident creditor, against the foreiga executor or administrator of his 
deceased non-resident debtor. 
(Goldthwaite, J., dissenting, held, that it was the object of the statute to 
confer upon the creditor the same rights against the estate of his de- 
ceased debtor that he had against his property while he was living; and 
that the remedy was intended to be given against the person who was 
here recognized as the legal representative of the ener a) 7 Bk. at 
Mobile v. McDonald. ............. bilelA cud Unis dame 'eehiecintensdewn> 

9. To authorize an attachment against the foreign executor or © nduinistentor 
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of a deceased non-resident debtor, it must appear that he was a non-res- 
ident at the time of his death; and when the attachment is sued out 
against the non-resident debtor himself while liviug, the suit cannot be 
revived by sci. fa. against his foreign executor or administrator, because, 
non constat that he was a non-resident at the time of his death........ 474 


10. Under the acts of 1833 (Clay’s Digest 54 § 1,) and 1845 (Pamphlets 


11. 


— 


12. 


13. 


14. 


16. 


acts 1844-5 137,) the clerk of the court may issue a judicial attachment 
against the defendant who avoids the service of process, upon the filing 
of the required affidavit, either in vacation or term time. 
(Chilton, C. J., dissenting, held, that an order of the court or judge was 
necessary to warrant the issue of the attachment.)—Garner & Nevill v. 
SE SCENIC NT 6 oS TEE AE RW 494 
When a judicial attachment is sued out against a defendant who avoids 
the service of process, he cannot by plea put in issue the grounds on 
which it issued as contained in the affidavit...............-..00eeee 494 
The defendant in attachment is a competent witness for his commission 
merchant, in a suit brought by the latter against the sheriff to recover 
certain bales of cotton, which he had seized under attachment, as the 
property of the defendant therein, and which the defendant had previ- 
ously assigned to his commission merchant.—Bryan v. Smith......... 534 
When judgment nisi is rendered against a garnishee for failing to ap- 
pear and answer, a final judgment cannot be rendered against him, until 
a scire facias is duly “executed and returned” by the sheriff of the coun- 
ty in which he resides, or in which he was summoned.— Wood v. Russell. 645 
Process of garnishment may be sued out against an executor or adminis- 
istrator, as the debtor of a legatee or distributee, before the lapse of six 
months from the grant of letters; but no judgment can be rendered 
against him, as such, until the estate is finally settled. (Code §$§ 1917, 
2519, 2520, 2522.)—Moore & Lyons v. Stainton et al................ 831 
It is not necessary that the notice served on the garnishee should be 


CRIT WEI in os wie o5 no ec icc c ck cn conc cs onus cbuu ve deeb 831 


BAIL. 


1. 


When application is made to the Appellate Court for writs of hebeas cor- 
pus and certiorari, to revise the action of a circuit judge in refusing bail 
to a prisoner charged with murder, and the bill of exceptions states that 
the cause was continued “on the affidavit of the prosecutor, which dis- 
closed the absence of a material witness for the State, who had been reg- 
ularly subpoenaed, d&c., but the affidavit itselfis not set out in the record, 
the Appellate Court will not intend that the affidavit did not satisfacto- 
rily account for the absence of the witness according to the requirements 
of the statute. If the affidavit was defective, it should have been set out 
in the record, or its defects in some other way made “ of the petition- 
er’s case.—Ex parte McOrary.......... 0 esse cece cece cece eeeeee 65 


. Although, since the adoption of the Penal Code, the j jery have the power, 


in all cases of murder in the first degree, of determining whether the 

punishment shall be death or imprisonment for life in the penitentiary, 

yet this does not make the offence less capital than before. The inquiry 

before the magistrate, on a question of bail, still is whether the offence 

changed may be capitally punished; if it may, and the proof is evident 

or the:;presumption great, it is not bailable.................. sided ods 65 
54 
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3. When an examination has been had before a magistrate, or a judge of an 


inferior tribunal, in whom is reposed a sound discretion to admit to bail 
or not, as they may think proper under all the facts and circumstances 
of the case, the Appellate Court will always presume that this discre- 
tioa, has been correctly exercised, until the contrary is plainly made to 
APPOBE a. os sewer cvencscr deere csresecceurcsscccevoeses ees aeons 65 


. When a writ of capias ad satisfaciendum, after commanding the sheriff to 


take the body of the defendant in the judgment to satisfy the plaintiffs’ 
debt and costs, contains the further direction: ‘‘ And that you bave the 
said moneys at our next Cireuit Court, to render to the said plaintiffs for 
their damages and costs aforesaid,” the latter.direction is mere surplus- 
age, and does not vitiate the writ.—Sewart v. Cunningham & Rippetoe. 626 


. An affidavit to hold to bail is sufficient to authorize the issue of a ca. sa. 


after judgment... .. inal Ab Son ibid Wie adie 6 Sn PAB Sim 5 sve BE 626 


BANKRUPTCY. 


1, 


Bankruptey may be placed to a scire facias to revive a judgment, and 
when it is pleaded “in short by consent,” the Appellate Court will pre- 
sume that it was well pleaded.—Dunean, Adm’r v. Hargrove etal....... 150 


. When a bankrupt’s certificate is attacked on an allegation of fraud in with- 


holding moneys in his hands, after the defendant has introduced evidence 
to show that the business in which he was engaged for several years 
prior to the filing of his petition in bankruptey, was generally disastrous 
to-those engaged in it at the same time, evidence of the amount of losses 
sustained by another individual, wholly disconnected from him, is not ad- 
missible evidencefor the defendant.—Edgar v. McArn............... 796 


. But after plaintiffs have proved that defendant had received considerable 


sums of money before filing his petition, that he was engaged in merchan- 
dizing, and had purchased cotton, &c., defendant may repel any inference 
which might be drawn from this evidence prejudicial to him, by showing 
that all those who were engaged in the purchase of cotton at the same 
time and place with bimself, had failed; and this, notwithstanding it is 
shown that he sold his goods for cash, while the others had sold on a 


Nici nk Reid ids dah Pes eide t teise esd s wesc waded de 6 cesewes cp eees 796 
So also, evidence that defendant was a reckless cotton buyer is admissible 
Raab iia tiin ni Sep wraitie is Whic's wih inlninw cir asie dc hid be sin'e bee tub Oe 65 bs 196 


. When plaintiffs have proved that defendant purchased cotton to a very 


large amount during the three years immediately preceding the trial, 
which was several years after obtaining his discharge in bankruptcy, 
defendant cannot rebut this evidence by showing that nine-tenths of those 
engaged in that business during the same time were insolvent........- 196 


. Nor can he be allowed to prove that merchants in a neighboring city 


were in the habit of employing persons in the city where he lived to 
buy cotton for them on commission. .......0.6. ceeeeeeceeeeeeeers 796 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. 


A writing in these words, viz: “By the 25th day of December next I 
promise date to pay to Wm. H. Butler, or bearer, the sum of one hun- 
dred and interest from and two dollars for value ree'd of him, this Febra- 
ary 28d, 1850.” (signed) “Stephens Burns,” is a promissory note with- 
in the forty-third section of the fourth chapter of the Penal Oode, (Clay's 


wen one 
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"Digest 423, § 48) and will sustain an talictnent for fdtgery. —Butler v. 

Te Ota6 6 8. FNS. HE ET OTERO A oreie. Uv. bobes 

2. A note payable “in solvent notes or accounts of other men,” is not 

equivalent to a note payable in money; but is a contract to pay the sum 

expressed in the note, ator before maturity, dollar for dollar, “in solvent 

notes and accounts of other men,” or, if paid after maturity, the value 

in money of that amount of such “solvent notes and accounts” at the 
time of the maturity of the note.—Williams v. Sims............... 

. An endorsement on a promissory note, made before its maturity, in the 

following words, viz: ‘I assign and guaranty the within note to J. C. 
for value received,” is an absolute, unconditional guaranty of the pay- 

ment of the note at maturity; and no notice is necessary to perfect the 
guarantor’s liability —Donley v. Camp. .............sceeeeeeeeeece 

4, When suit is brought on such a guaranty, it is not necessary to aver or 
prove the insolvency of the maker of the note................e0008- 

5. When suit is instituted on a written guaranty, its execution can only be 

put in issue by an appropriate plea ; and the guaranty itself is an affirm- 
ance of the genuineness of the note and the previous endorsements. .... 

6. In assumpsit against the endorser of a note not payable in bank, it is er- 
roneous to render judgment by default without the intervention of a 

jury, either under the common counts, or a special count which contains 

no averment of suit against the maker, and no allegation dispensing with 
the necessity for such averment.—Langdon v. Williams.............. 

7. The doctrine of lis pendens does not apply to negotiable paper.— Winston 
Vi TOE s66: 55 Se sin  Se Ss dees Ridin BAweA tomeE pe sy 

8. An injunction in force against the negotiation of a note, does not destroy 
it AQOUARMEY iii Soe ei cawveccncccnvccccscegesssseoeseeees 

9. An endorsee who acquires a negotiable note before maturity, bona fide 

and for valuable consideration, without notice, is not bound by a decree 

in a chancery suit to which his endorser was a party, although he acquir- 

ed the note after the rendition of 5" Sian oc aes seine s owen aatrkler 


wo 


BONDS AND COVENANTS. 

1. When a statutory bond superadds a condition which the statute does not 
require, its validity, even as a statutory bond, is not affected by the addi- 
tion, which will be rejected as surplusage-—Walker v. Chapman, Goy- 


. The condition of a replevy bond can only be complied with, after a judg- 

ment has been rendered against the defendant in attachment, by a deliv- 
‘ ery of the property to the sheriff on his demand; and if the bond is re- 
turned “ forfeited” on account of a failure to deliver the property, the 
statute gives the plaintiff in attachment a right to a fi. fa. against all the 
obligors, without any further action of the court.—Cooper v. Peck & 


ws 


BOUNDARY LINES. 

1. When the boundary lines of a grant are fixed by the grant itself, the ques- 
tion as to what are these lines is purely one of law.—Magee v. Doe ex 
dem. Hallett ds Walker... ........ ccc ceeeeeeseeeeeeenes wes oweie 

2. The plat or plan of the Collins survey, as corrected by Pintado, which 
accompanied the Orange Grove grant, was a part of thegrant itself; and 
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the grant is for all the lands included within the lines of the survey, ex- 
tended without variation to the channel of the river, or low water mark. 699 
8. The lines fixed by the corrected Collins survey, accompanying the Orange 
Grove grant, are obligatory on the United States and all claiming under 
them since the act of confirmation, and cannot be impeached or changed 
by any evidence tending to show that these lines were incorrectly located, © 
either by mistake or fraud on the part of the Spanish Government, or its 
officers, prior to the date of the grant.............ccceceeeeeeeeees 699 
4. In determining the riparian rights, as to reclaimed lands in the city of 
Mobile, of a proprietor claiming under a Spanish grant confirmed by act 
of Congress as a perfect title, where the lines of the grant by its terms 
extended to low water mark at its date, the lines should be drawn from 
the termination of the river lines, as they existed at the date of the grant, 
perpendicularly to the channel of the river............0200eeeeeeees 699 
5. Where the location and survey of an incomplete Spanish grant, made 
under the provisions of the act of Congress confirming it, recognizes and 
adopts one of the lines of another grant, as one of its boundary lines, 
and the parties agree to such survey and locatiun, the grantees and the 
United States are mutually bound and estopped by it from disputing 
ies riresttes etki sits deiew vandal codedae ennpann.0nee e+ opp tneecie 699 
6. Where the Mobile river formed the eastern boundary of an incomplete 
Spanish grant, and the act of Congress confirming the grant was passed 
after the admission of Alabama into the Union, the lines of the grant 
could extend only to high water mark at thattime.................--. 699 


CASE, ACTION ON THE. 


1, A count which sets out a contract for the sale of a negro, by plaintiff to 
defendant, in consideration of a certain sum of money, which is alleged 
to be less than his real value, and for the further consideration that de- 
fendant would remove him from the State, and then avers that defend- 
ant, at the time he made the contract, did not intend to remove said ne- 
gro, “but falsely and fraudulently represented” that he would, “ with 
intent to deceive and defraud plaintiff,” is a count in case, and the state- 
ment of the contract is mere matter of inducement.—Dixon v. Barclay. 370 
2. Case and trover may be united in the same declaration................ 370 
8. At common law, no recovery could be had against the owner of domestic 
animals which are not naturally inclined to do mischief, for an injury 
arising from carelessness in keeping them, unless it is averred and proved 
that he knew their vicious propensities, and kept them so carelessly and 
negligently that injury to plaintiff resulted therefrom.—Smith v. Causey. 568 


CERTIORARL 
1. The act of February 11, 1850, confers upon a judge of probate power to 
“grant” a certiorari ; and when the writ is issued and signed by him, it 
it operative as his fiat, even if he has no authority to issue it—Hatter v. 
EE ort ee att Latte Pete TET TEE 688 
2. The writ of certiorari itself is simply the means by which the case is re- 
moved to the Circuit Court, and it may be dispensed with by the parties 
without affecting the jurisdiction of the court..................0000. 688 
8. When the plaintiff files his statement in the Circuit Court, and continues 
the cause, it is an admission on his part that he is rightly im court, and he 
cannot afterwards object to the certiorari......... bbw 0ce i wires Vows 688 











CHANOERY. 
1. 
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Where the defendant in execution had conveyed his property by deed of 
trust, and both he and the cestui que trust, knowing that the sheriff had 
advanced the money on the execution, afterwards assented to a sale of 
the trust property under an alias fi. fa. for the purpose of refunding to 
the sheriff the amount advanced by him, at which sale the trustee him- 
self became the purchaser, equity will protect the trustee, against the 
suit of the cestué que trust, to the extent of the purchase money advanced 
by him.—Houston et al. v. Crutchfield’s Adm’r................0000 


. But the trustee’s equity extends only to his protection, and if he resells 


the property at an advanced price, the profit enures to the benefit of the 
WU OT USS Chie cdc cc evctseccesshoWwersecetsecss os ea seers 


. The act of February 5, 1846, is remedial, and should receive a liberal 


construction; its object was, to enable the complainant, without first re- 
ducing his dernand to judgment, to reach by attachment in chancery 
whatever might be attached at law, and also money and effects of his 
debtor in the hands of third persons not liable to seizure from their na- 
ture—Flake & Freeman v. Day & Co...............cccccccccccces 


. When the debtor’s property is purchased by a third person, at a price 


less than its real value, with intent “to hinder, delay and defraud” 
creditors, and is afterwards resold by him, the creditor may attach the 
money in his hands, the proceeds of the resale, by bill in chancery under 
the-asb 08 2046.55 iui. 5 OL ad toa Saeaps nae HOT Tae 


. A decree of sale in a court of chancery, under a builder’s lien, does not 


invest the complainant with a right of entry, nor invest him with the 
legal title; and until a privity is created by the purchase of the lease- 
hold estate, a court of equity will not compel him to take an assignment 
of the lease, so as to render him responsible on the covenants contained 
in it—Merchants’ Insurance Co. v. Mazange............6+..eeeeeeeee 


. Chancery has jurisdiction to enjoin and abate a public nuisance, caused by 


the obstruction of a public road or highway ; and the fact that the cor- 
porate authorities of the town within whose limits the nuisance is erected 
have been invested, by act of the legislature, with power to abate nui- 
sances within the limits of the corporation, does not take away the juris- 
diction of chancery, without an express provision to that effect.—Hoole 
& Paullin v. The Attorney General... ...........2.-cceceececeeeees 


. When land is sold by an administrator under an order of the Court of 


Probate, it is bound for the payment of the purchase money until a de- 
cree is made divesting the legal title; and if the purchaser dies before 
a decree is rendered, the right which his heirs have to demand a legal 
title on the payment of the notes given by the deceased for the purchase 
money, is equitable assets of his estate, which neither the Court of Pro- 
bate nor the Court of Chancery can direct to be appropriated to the pay- 
ment of the notes in preference to the other debts of the estate —Vaugh- 
an and Hatcher, Adm’rs, v. Holmes’ and West’s Heirs.............+5 


8, A bill filed by the two administrators, asking that the land might be re- 


sold on the same terms and conditions as at the first sale, in order that 
the purchase money might meet the payment of the notes executed by 
the deceased purchaser, and alleging that his property, exclusive of the 
land, was not sufficient to pay all his debts, is without equity.......... 


. A bill filed by a vendor of lands, alleging that the purchase money was 


s 


76 


132 


168 


190 














to be paid out of the proceeds of certain mills situate on n the lands, and 
that the vendees had received enough to pay the purchase money, and 
asking an account of the proceeds received, is without equity, complain- 
ant’s remedy being complete at law.—May v. Lewis et al............. 646 
10. Chancery may enforce a vendor’s lien for the purchase money, when his 
bill alleges that he retained the title in himself as a security for the pur- 
chase money, that the purchase money is due, and that the purchasers 
SE ee ee eT ee yer eT ees 646 
11. Courts of chancery in this State have jurisdiction of purely equitable de- 
mands over twenty and under fifty dollars. —Hall v. Cannte & Wife.,.. 650 
12, When an executor purchases stock for a plantation on his own account, 
which he considers and employs as his own property while in his posses- 
sion, and it does not appear that his vendor dealt with him as executor, 
or relied upon the estate for payment, the latter has no equity against the 
estate for the payment of the purchase money.—Colvin et al. v. Owens. 782 
18. And in such case, when the executor is removed from his office, if the 
acting executrix retains the stock on the plantation as his property, be- 
cause he is largely indebted to the estate, this does not create a liability 
against the estate for the purchase money............++eseeeeeeeees 782 
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CHANCERY PLEADING AND PRACTICE. 


1. It a well settled rule, both at law and in equity, that the allegations and 
proof must correspond, in order to entitle the plaintiff to a recovery.— 


2. Complainant filed a bill to enjoin a judgment at law founded on certain 
notes, which he alleged to have beengiven on the following consideration : 
Having purchased a tract of land from one M., who claimed under a void 
purchase from defendants’ father, the legal title being in the defendants 
by descent from their maternal grandfather, complainant afterwards pur- 
chased defendants’ interest therein, and executed to them these notes, 
“upon the express understanding and agreement, that, if M. should say 
that he had paid for the land, the notes should be returned to the 
complainant.” The answers denied this allegation, and the proof showed, 
that the notes were executed with the understanding that they should be 
given up if M. had paid for the land. It was held: 

That this proof did not entitle the complainant to a decree............ 106 

3. When the bill alleges that the property fraudulently sold was the part- 
nership property of the firm who were complainant’s debtors, while the 
answers aver, and the proof shows, that it was the individual property of 
one partner, complainant is not entitled to a decree.—Flake & Freeman 
WTS Few d cet tees Peers cet U Eas coco tote kN eee beet cess 132 

4, When a cause is submitted to the Chancellor on an agreed state of facts, 
upon which he renders his decree, and it is not objected that the plead- 
ings do not put these facts in issue, the objection cannot be raised in the 
Appellate Court to prevent a revision of his decree.—Whitworth v. Hart 
etipatis clea AAC DiS Uo OE Ls DEO eee 348 

5. When a bill is filed by a ausiiciad woman against her trustee and certain 
judgment creditors of her husband, to reform a deed alleged to have 
been intended to convey the property in trust for her sole and separate 
use, and to appoint another trustee, and decrees pro confesso are taken 
against all the defendants except the trustee, who answers that he knows 


. 
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. In oaks case, the trustee, after having taken on himself the execution of 

the trust, cannot allege fraud in the execution of the deed, as a defence 

against the relief sought by the bill. ............ 0... cc ccc ce eee 553 
7. When the bill contains no equity, it is good ground for dissolving an in- 

junction, even in vacation, if an answer has been filed.—Cave v. Webb 


Gena iics pes ia vo bans odes banbeses snceinbssae ce ceaee 583 
8. A complainant cannot set up one contract in his bill, and recover upon 
proof of a different one—Adams v. Garrett and Garrett............. 602 


9. Under the general prayer for relief complainant may obtain the relief ap- 
propriate to the case made by his bill, although he is mistaken in the spe- 
cial relief prayed.—May v. Lewis et al... .....2...... ese eeeeeceeees 646 
10, When a bill is filed for the settlement of an estate by several complain- 
ants, claiming to be next of kin of the decedent, and one of them claims 
through his father, who died after said decedent, there is a misjoinder of 
complainants which is fatal on general demurrer.—Plunkett et “ v. Kelly 


11. When a bill is filed to charge an undivided estate with the payment of a 
debt, the husband of a distributee is a necessary party to the suit; but if 
he dies after final decree, and before a writ of error is sued out, his repre- 
sentatives are not necessary parties to the writ, as the interest which he 
represented survives to his wife—Colvin et al. v. Owens.............+ 782 
12, And if the husband, in such case, adopts the answer of the executrix, 
his mother-in-law, and acts as her agent and assistant in the management 
of the suit, this does not render it necessary to make his representatives 
parties to the writ of error, as no decree could be rendered against them 
Sov wante pemered By: Mitan cao oo cide ene cece ccs cccedstncgeemensee 782 
18. A defendant may protect himself from a discovery and account, by a 
partial answer averring that complainants are slaves.—Bentley et al. v. 
Cleaveland....... del ateivncale.» Gudine <dehis.« ptiaik wind ond Spinete aFale SO *s 814 
14. When such a partial answer is filed, it is not error to reserve to the com- 
plainants the right to except to it for want of the discovery, if it should 


be found on the hearing of the answer that they are entitled to it...... 814 
15. But the Chancellor has no power to order the answer to stand for a plea, 
CU Re BENE OA BI ous 50.9 wy < 00:5.09 0.0 + cmesnncces oneeinn evinces 814 


16. If, however, the answer is ordered to stand for a plea, and an issue is 
made on it as such, under which complainants proceed to take proof to 
establish their right to be heard, and to the relief sought by their bill, 
the irregularity only amounts to error without injury.............+.-- 814 

17. If the allegations of the answer are sufficient as to the slavery of those 
complainants who are the only real parties in interest, exceptions will not 
lie to it for the insufficiency of its allegations as to the slavery of the 
other complainants who are merely formal parties................++ 814 


CHARGE OF COURT. 
1. Where a charge as asked requires to be qualified or explained, to prevent 
it from misleading the jury, it may be refused.—Swallow et al. v. The 


2. When the charge of the court asserts a correct proposition of law in fa- 
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vor of the defendant, he cannot complain on error that it did not go far 

enough, and announce to the jury the full extent of his rights. It was 

his duty, to have called for a fuller charge upon the point.—Dave v. The 

Sighe. ......0, Pon cvevicccesicecccnsccdcecive o0cecese cic veesicnie oo 28 
3. Where there is a patent ambiguity on the face of the note charged to 

have been forged, arising from the use of words which are awkwardly, 

unskillfully or designedly inserted, it is the duty of the court to examine 

it, and to instruct the jury how it should be read.—Butler v. The State. 43 
4, When there is a conflict in the evidence, the court should refuse to charge, 

at the request of either party, (unless he will wholly abandon that part 

of his evidence which conflicts with that of his adversary,) that, if the 

jury believe all the evidence, they must find for the party asking the 

chapen—Kaight v. Bell, Adan’r.. . ..« 0):0:00:00 ccedescccccccwecevccees 198 
5. When assumpsit is brought on an account in the name of the assignor for 

the use of his assignee, it is not error to refuse to instruct the jury that 

the assignee acquired no right to maintain an action on the account by 

reason of the transfer; and a charge which assumes that the assignee 

must have a right to maintain the suit as plaintiff, is properly refused — 

eg dh SEPEPTOETILET EEL EL EEee 221 
6. The Appellate Court is not authorized to construe a charge with direet 

reference to the weight of evidence, but is limited to an examination of 

the propositions of law contained in it in reference to the subject matter 

of the evidence, looking only to see if there is any evidence to support it. 

I bo wc ak wt os woes chive cdescauensoesces 249 
7. When the defendant’s entire defence depends upon the existence of four 

distinct facts, a charge which makes it depend upon the existence of three 

A eee ne eee 249 
8. The charges of the court must be construed with reference to the proof 

upon which they are predicated— Waters v. Spencer, Adm’r.......... 460 
9. A charge which assumes a fact as proved which is not, may properly be 

refused, although the fact in itself is immaterial.................... 460 
10, Any charge is erroneous which assumes a fact as proved, or which takes 

from the jury the right to determine the measure of credit to be allowed 

to testimony.—Brooks v. Hildreth and Mosley............-.s+seeee- 469 
11. A charge based upon a hypothetical state of facts, which excludes from 

the consideration of the jury other evidence which is before them, is er- 

roneous, as tending to mislead the jury, by creating the impression that 

they would be authorized to reject the other evidence.—Pritchett v. Mun- 


12, A charge is erroneous, which takes away from the jury, and refers to the 
court, the determination of the question whether the facts of the case 
were such as to put the purchaser on his guard, and require him to resort 
to the ordinary and accessible means of information................. 501 

13. When the evidence disclosed by the record would have justified the court 
in instructing the jury that they must find for the plaintiff, an erroneous 
charge could be productive of no injury to defendant, and therefore fur- 
nishes no ground of reversal in his favor—Donley v. Camp........--- 659 

14. A charge is erroneous which withdraws from the jury any facts, howev- 
er weak, which tend to establish the point in issue.—Edgar v. McArn... 796 


COMMISSIONERS’ COURT. 
- 1, The reeord of the proceedings of the Commissioners’ Court in the estab- 
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lishment of a road, must show upon its face every fact necessary to give 
the court jurisdiction ; a recital in the record, that “notice in all respeets 
according to the statute was proven, by advertisement at the court house 
door and three other public places in the county,” does not show that the 
notice was given for thirty days, as required by the statute—Molett v. 





. An oath taken by the jury who are appointed to view and mark out the 


road, in the following words: ‘‘ We do solemnly affirm, that we will im- 
partially view and mark out said road, as named in said order to us di- 
rected, to the best of our ski!l and ability,” is not a substantial compli- 
ance with the requisition of the statute. (Clay’s Digest 507 § 4.)...... 


. When the jury who were appointed to view and mark out the road, are 


also empannelled to assess the damages occasioned by it to the persons 
through whose lands it passes, they should be sworn and charged with a 
view to the assessment of such damages, as directed by the act, (Ib. 507 
$ 5 ;) and the failure to do this is an irregularity fatal to the proceedings 
tee es PONE eth Ley, ER PETES RTE ERLE 


. When a person through whose lands a road passes, as established by the 


Commissioners’ Court, wishes to challenge jurors, the challenges must be 
made before the jury are sworn, and before they enter on their duties. . 


COMPTROLLER OF PUBLIC ACCOUNTS. 


L 


The act of 1804, (Clay’s Digest 243 $ 3,) confers no power upon the Comp- 
troller of Public Accounts to receive payments from a tax collector of the 
taxes collected by him ; a payment to the Comptroller is therefore unau- 
thorized and invalid.— Walker et al. v. Chapman, Governor............ 


. The sovereign power of the State only can confer upon the Comptroller 


the authority to receive the public revenue from the tax collectors, or eon- 
firm a payment to him; no agent or officer of the State can do so..... 


CONTRACT AND AGREEMENT. 


1. 


to 


A party who seeks the rescission of a contract on the ground of fraud 
must act with vigilance and promptness on the discovery of it, by an of 
fer to return the property within a reasonable time, if the parties live at 
a distance from each other; or by an actual re-delivery of it, or a tender 
with a view to a re-delivery, if they reside near each other, and the pro- 
perty is susceptible of easy transportation—Dill, Guardian, v. Camp... 


. An agreement made on Sunday for the rent of land, is void under the sta- 


tute, and cannot be set up by either party as a contract; yet it may be 
looked to, in connection with other circumstances, to explain the charac- 
ter of the defendant’s possession, and to account fur the subsequent con- 
duct of both parties in relation to the land; it may be proved asa declar- 
ation or admission on the part of the plaintiff, forming part of the res ges- 
Seno nian: FR a ni 9:> 0:0: 00 00 000090 op conan dsdeemeonbenen nes 


. In the construction of written contracts which are in themselves perfect, 


all incidents or legal implications form part and parcel of the contract, as 
if actually incorporated therein—Nave v. Berry et al............++++ 
Whenever it is stipulated by the terms of a written contract, that the mo- 
ney shall be paid before the completion of the work which constitutes 
the consideration for its payment, or on a day certain without reference 
to its completion by that day, the stipulations are independent, and the 
performance of the work is not a condition precedent to the payment of 
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the money. SE a I ey Eee 409 
5. But when no time is specified in the contract for the performance of the 
work, the rule of law is, that it must be performed within a reasonable 
time; and if the day of payment, as fixed by the contract, would happen 
after that time, the presumption is, that the parties intended the perform- 
ance of the work to precede the payment; the stipulations would then 
be dependent, and the money could not be recovered without an aver- 
ment and proof of performance. .........cccccccsescccccscecccens 409 
6. What is a reasonable time for the completion of the work, is, generally 
speaking, a question of fact, to be determined by the jury under all the 
circumstances of the case, with the necessary instructions from the court. 409 
7. Whenever a written contract, complete in itself, contains a term which it 
is impossible for the court to construe, without the aid of evidence ali- 
unde, it is proper to resort to such evidence for that purpose.......... 409 
8. If the party by whom the work is to be performed, while the contract is 
executory, does an act which shows conclusively that he does not intend 
to perform his part of the contract, this justifies the other party in treat- 
SOG i sisi sin. 25s < pnd’ s daub ann Rbie Lieeddhs on vebceece’d 409 
9. A contract for the sale of cotton, the greater part of which is ungathered, 
to be delivered to the purchaser at a specified place, as soon as it can be 
gathered and ginned, is executory in its character, and does not vest the 
title to the cotton in the purchaser, so as to enable him to maintain tro- 


VORFIIOU G, TN. os 5665s is in ck ac caw eso ceccccccccccces 675 
10. A liability evidenced by a written contract cannot be discharged by an 
executory parol agreement.— Walker v. Greene.............se00-0- 679 


11. A contract for the sale of improvements on land, consisting of ouniiry 
houses, is not within the statute of frauds of this State.-—Scoggin v. Sla- 
ac eS aE BUS Se ics Fo S05 SRS Ee AS a oR 687 


COSTS. 

1. The action of the Circuit Court on matters relating to the taxation of costs 
may be revised on error, except in certain cases of appeal in which the 
Circuit Court is invested with discretionary power under the act of 1824. 
ee te ree te 525 

2. When a party, whether ignorantly or oppressively, summons witnesses in 
a cause which is not at issue, or is not for trial at the term to which the 
subpeena is returnable, he will be taxed with the costs of their attend- 
anee; and the advice of counsel cannot protect him. ...............+- 525 

3. When a party summons witnesses to sustain his character, after he has 
been notified by the covnsel for the opposite party that no attempt will 
be made to impeach it, and such witnesses are not examined on the trial, 
the party by whom they were summoned will be taxed with the costs of 


their attendance, although he acted under the advice of counsel. ...... 525 
4. Costs may be awarded against an executor, when a judgment against him 
is revived by scire facias—Hanson v. Jacks & Wife....... preva). 549 


5. When plaintiff brings debt under the statute, before a justice of the peace, 
to reeover the value of trees cut and removed from his premises by de- 
fendant, and, the case being removed by appeal into the Circuit Court, 
he there recovers judgment for a less sum than before the justice, the 
court may enter judgment for the costs of the appeal, against either par- 
ty, according to the justice of the case. (Clay’s Digest, 315 § 19; ib. 
581 § 2.)}—Hormsby v. Crossland............. 0... c cece eee eens 625 
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6. ‘No divest juiginent can be rendered in the Appellate Court against the 
plaintiff's security for costs in the court below; but the certificate of the 
judgment rendered in the former is a suficient predicate for the statutory 
proceeding by motion against the security below..................00- 


Sree Cuancery PLEaApING AND Practice, 12. 


CRIMINAL LAW. 

1. In an indictment against a slave for administering poison to white persons, 
a count is not demurrable for duplicity which charges that the defendant 
“did administer to, and cause to be administered to and taken by” three 
certain free white persons, “a large quantity of arsenic,” d&e.—Ben v. 


2. When the indictment alleges that the defendant “did administer to, and 
cause to be administered to and taken by,” &c., a certain deadly poison, 
“with the intent then and there feloniously,” <&c., “to kill and murder” 
the persons named, it sufficiently charges a violation of the statute (Clay’s 
Dig. 472, § 4,) although not using the same words...............++ 

3. When the record shows that the prisoner was regularly arraigned, and 
pleaded not guilty, and proceeded to trial without any objection, the ob- 
jection cannot be raised in the Appellate Court, that the record fails to 
show that he was served with a copy of the indictment and a list of the 
jury, two entire days before the trial, or that the venire was returned 
into court... ... eRe ere begecreccdennsectenccccccebecpens sosi.cse 

4, A field surrounded by a forest, and situated one mile from any highway 
or other public place, does not loose its private character by the casual 
presence of three persons, so as to make two of them, who fight together 
willingly, guilty of an affray—Taylor et al. v. The State............. 

5. Two or more persons may be jointly indicted for betting or being con- 

cerned in betting at a faro bank. (Clay’s Digest 433 §§ 12, 14. Ware 


6. Betting and being ‘cnatined 3 in betting at a faro bank are different grades 
of the same offence, and may properly be charged in the same count. . 
7. A count charging the defendant with betting at a certain game of cnnds 
called “faro,” is sufficiently certain. ..............cecceccececceees 
8. It is not necessary that an indictment should be signed by the solicitor. . 
9. Where several persons are jointly indicted for betting at a faro bank, and 
the evidence shows that one of them only was engaged in the betting, he 
may be convicted, and the others acquitted............0e ceed eeeeee 
10, Ward v. The State, (p. 16) re-affirmed.—Swallow v. The State........ 
11. When the testimony offered by the State is prima facie evidence of the 
defendant's guilt, and there is no rebutting testimony, it is not error to 
refuse to instruct the jury that the testimony adduced by the State is not 
conclusive evidence of his guilt................000e HEB ERAS 
12. If a slave throws off the authority of his master, puts himself in a hos- 
tile attitude towards him, resists his dominion and control by physical 
foree, evincing by his acts, while in a personal conflict with his master, a 
design to make that resistance effectual in escaping from his dominion and 
authority, the master has the right to employ such means, and so much 
force to any extent, as will be effectual to subdue him. But if the slave 
is not resisting the master by physical force, or by hostile acts, and is 
simply in a state of disobedience, without personal violence towards the 
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master, then the latter can only administer such punishment as is appro- 
priate to the case, without endangering life or limb.—Dave v. The State. 
13. The slave undoubtedly has the natural right of self-preservation or self- 
defence ; but in order to avail himself of this for the justification of his 
acts, he must not himself be a wrong-doer. If, in the perpetration of a 
wrong; he does an act which he might justify if he were in the right, the 
law will no more protect him on the ground of natural right, than it will 
a aos 0 5 0h isin diene vate ecole dicninn> Rds 
14, Jt seems, that malice is not a necessary ingredient of the offence de- 
nounced by the second section of the fifteenth chapter of the Penal Code 
(Clay’s Dig. 472 § 2,) against a ane “who shall commit an assault with 
intent to kill any white person.”..............00-ccenceccccceccwveces 
15. When a slave, in a personal conflict with his master, resists his authority 
by physical force, and in that resistance kills his master, he cannot re- 
duce the crime from murder to manslaughter, by showing that in the 
commencement vf the resistance he had ro design to take life...... paid 
16. If a slave stabs his master with intention to kill, while resisting his au- 
thority in a personal collision with him, it is no justification of the act 
that the slave was impressed at the time with a reasonable sense of immi- 
BOG GONE Ob Wis BITE TR. onc ase osc ccvsignssrcscsveers eeeees 
17. An act performed by a quick, impulsive, blood-thirsty, abandoned man 
may afford much stronger evidence that the life of the person assailed 
was in imminent peril, than if performed by one known to possess an en- 
tirely different character and disposition, and might very reasonably justify 
a resort to more prompt measures of self-preservation. In such case, the 
act and the status of the actor must be taken together, in order to arrive 
at a just conclusion respecting its nature; and thus the character of the 
deceased may become a legitimate subject of inquiry, as connecting itself 
with the transaction which it may serve to explain —Pritchett v. The 
ll Ris th nan 94s dpinie sens the osietash anes 


18. But however bad and desperate the character of the deceased may have 
been, and however many threats he may have made, he forfeits no right 
to his life, until by an actual attempt to execute his threats, or by some 
act or demonstration at the time of killing, taken in connection with such 
character and threats, he induces a reasonable belief on the part of the 
slayer that it is necessary to deprive him of life in order to save his own, 
or to prevent some felony upon his person. ..........0+.eseeeeeeeee 

19. When a homicide is committed under such cireumstances as tend to show 
that the slayer acted in self-defence, the previous threats of the deceased, 
and his conduct upon the fatal occasion, construed with reference to his 
known character and peculiarities, having relation to such conduct and 
tending to explain it, all enter into, and form parts of the transaction, and 
may properly be received in evidence.......0...sececseeeeceeecees 

20. A demurrer to an indictment for forgery, on account of a variance be- 
tween the instrument described therein and that offered in evidence at 
the trial, cannot be considered by the court, unless oyer of the instrument 
is crayed.-—Butler y. The State. ........pcccnsccceseccccvccvenece 

21. A writing in these words, viz: “ By the 25th day of December next I 
promise to pay to Wm. H. Butler, or bearer, the sum of one hundred and 
interest from and two dollars for value received of him, this February 
28d, 1852,” (signed) “Stephens Burns,” is a promissory note within the 
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forty-third eaction of the fourth chapter of the Penal Code, (Clay’ 8 Dig. 
428, § 43,) and will sustain an indictment for forgery................ 
22. The statute of this State (Clay’s Digest 442, § 26) dispenses with the ne- 
cessity for using the word “‘feloniously” in all indictments for crimes 
which were misdemeanors at common law, but are made felonies by our 
ee te EES ETE LETTER ETT Te rere 
23. Under an indictment for forgery, it is not necessary that there should be 
a literal correspondence between the instrument described in the indict: 
ment and that offered in evidence at the trial ; if the correspondence is 
such as will prevent the prisoner from being a second time put in jeopardy 
for the same cause, should he be acquitted, or from being a second time 
punished, should he be convicted, it is sufficient. .................... 
24, When there is a patent ambiguity on the face of the note intel to have 
been forged, arising from the use of words which are awkwardly, un- 
skilfully or designedly inserted, it is the duty of the court to examine it, 
and to instruct the jury how it should be read...................005 
25. Parol proof as to the manner in which the prisoner read the note to the 
witaess, to whom he offered it, is admissible to show the guo animo with 


which it was made and uttered. ............ 00 cc cece cccceccceccces : 


26. When a prisoner who has been convicted of felony escapes from jail, after 
suing out a writ of error to reverse the judgment of conviction, and the 
fact of his eseape is brought to the knowledge of the Appellate Court by 
affidavits, it is nevertheless the duty of that court to proceed with the 
cause, and, without any reference to the facts outside of the record, to 
determine whether the conviction was according to the forms of law.— 
PURI STI GAN «6.0550 coer cnpcscine cccevenewknsniains «¥.ceibnn 

27. When a juror is summoned in a criminal case, the sickness of his family, 
if of such a character as to demand his persona! attention, is a sufficient 
excuse to authorize his discharge, on application to the presiding judge. . 

28. But when the record shows that, after the list of the jurors directed by 
the court to be summoned had been served upon the prisoner, and before 
the day appointed for his trial, two of the pannel were discharged from 
their attendance by the judge, without the knowledge or consent of either 
the prisoner or his counsel, and that the prisoner, by his counsel, objected 
at the trial to this action of the court, the judgment of conviction will 
be reversed on error, although the bill of exceptions recites that they 
were discharged “on the ground of the sickness of their families”... .. 

29. In such case, the prisoner may move for a venire de novo ; but when the 
record shows that he objected at the trial to the action of the court, and 
that the court then decided that the jurors were properly discharged, 
this is equivalent to deciding that there was no ground for a venire de 
novo, and the objection may be taken on error asssigned in the Appellate 
gs chen aknds reas dein nhs 50 kp Wiles 60 WUE hee Re hae Beep os ct 

80. An indictment for keeping a billiard table in connection with a house 
where spirituous liquors are retailed, as an appendage thereto, is suffi- 
cient when it pursues the words of the statute literally. (Clay’s Digest 
C6 FAN RN Mi Meio ois 5 oo. so cnc sno cnvcasnccsnness: 

31. It is not necessary, in order to constitute a violation of the statute, that 
the billiard table should be kept in the same room, or under the same 
roof, where the spirituous liquors are retailed; if the one is contiguous to 
the other, and forms part and parcel of the same establishment, it falls 
within the statute...........-..6. eesecsccvecs Sepisseedseceetes 
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32. When application is made to the Appellate Court for writs of habeas 
corpus and certiorart, to revise the action of a cireuit judge in refusing 
bail to a prisoner charged with murder, and the bill of exceptions states 
that the cause was continued “on the affidavit of the prosecutor, which 
disclosed the absence of a material witness for the State, who had been 
regularly subpoenaed,” c&c., but the affidavit itself is not set out in the 
record, the Appellate Court will not intend that the affidavit did not sat- 
isfactorily account for the absence of the witness according to the require- 
ments of the statute. If the affidavit was defective, it should have been 
set out in the record, or its defects in some other way made part of the 
petitioner's case.—Ex parte McCrary....... 0 ...ccecceecscscceeees 

33. Although, since the adoption of the Penal Code, the jury have the power, 
in all cases of murder in the first degree, of determining whether the 
punishment shall be death or imprisonment for life in the penitentiary, yet 
this does not make the offence less capital than before. The inquiry be- 
fore the magistrate, on a question of bail, still is, whether the offence 
charged may be capitally punished; if it may, and the proof is evident 
or the presumption great, it is not bailable..........,..... seeceeeee 

33. When an examination has been had before a magistrate, or a judge of an 
inferior tribunal, in whom is reposed a sound discretion to admit to bail 
or not, as they may think proper under all the facts and circumstances 
of the case, the Appellate Court will always presume that this discretion 
has been correctly exercised, until the contrary is plainly made to appear. 65 

34. A license to keep a theatre will not protect one who, by contract with 
the licensee, exhibits therein feats of legerdemain or slight of hand.— 
Jacko v. The State. ......cccccrcccrccccccssccevssieses sees cvewais 

’ 36. When an indictment is lost or destroyed, it cannot be substituted on sat- 
isfactory proof to the court of a copy, (Justices Goldthwaite and Gibbons 
dissenting.)—Sanaway v. The State............ tile ne cseeccesccese 


DAMAGES. 
1, The statute which gives double damages for injuries to stock, (Clay’s 


Digest 241 § 3,) is highly penal in its character, and must be strictly 
construed.—Smith v, Causey..........eeccereeccecccsesssesevecs 

2. To authorize a recovery under this statute, it must be shown that the de- 
fendant’s fence was insufficient, and that the injury to plaintiff’s stock 
arose out of some act of the defendant’s, done or commanded or directed 
TI, sinc sch nn, saicnnes senses cccstcotesscese peeose 

3. The mere negligence of a servant, acting in the ordinary business of the 
defendant, his master, will not authorize a recovery, although the dam- 
age to plaintiff’s stock actually resulted from such negligence, and al- 
though an action on the case at common law would lie to recover dam- 
ages BoP GUE MFUTIES. ... 2.2 2c cece ccs ccccccccsccccccccccccesce . 568 

4. At common law, no recovery could be had against the owner of domestic 
animals which are not naturally inclined to do mischief, for an injury 
arising from carelessness in keeping them, unless it is averred and prov- 
ed that he knew their vicious propensities, and kept them so carelessly 
and negligently that injury to plaintiff resulted therefrom............ 

. The master is not responsible in trespass for injuries to stock committed 
by his slaves, under the direction of his overseer, of which the master 
was ignorant, and which he neither authorized nor directed —Lindsay v. 


Griffin.......... eeeereereeeeee e@eteeeeeeeeeeene eereeeeeeeeeseeeee 629 
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Double damages cannot be recovered for injuries to stock, unless the dee- 
laration is framed under the statute. (Clay’s Digest 241 § 3.) —Tankersly 
Vi WOU ORR OUR SE PE. CE EC Ra a 677 


DEBTOR AND CREDITOR. 


i 


ty 


or 


If a partner borrows money, upon the security of his firm’s acceptance 
of another’s draft, the acceptance, in the absence of matter which will 
avoid it, establishes the relation of debtor and ereditor, to the amount of 
the draft, between the firm and the lender.—Saltmarsh v. Bower & Oo... 221 


. When a surety pleads an extension of time by the creditor to the principal 


debtor, and it is shown that the creditor accepted two deeds of trust from 
the debtor, to the first of which the surety assented, evidence of the depre- 
ciation in value of the property thereby conveyed, between the time of 
defendant's notice to plaintiff to sell and the sale, is irrelevant and inad- 
missible for defendant.—Gray’s Executors v. Brown. .............44- 262 


. Where the surety assents to an extension of time to the principal debtor, 


he is bound by his contract as altered; but a subsequent extension of time, 
for a valuable consideration paid the creditor by the debtor, without his 
onthe, Ga i oo Ph RS EST IT OT 262 


. When a note is given in payment of the debt of another, and a receipt for 


the payment of the debt taken in the name of the debtor, the payee can- 
not recover on the note against the maker, on proof of these facts only; 
the privity or assent of the debtor must also be shown— Williams v. Sims. 512 


. When a creditor has in his possession money or property of the principal 


debtor’s, which he may rightfully retain and appropriate to the satisfac- 
tion of his debt, without violating any duty or subjecting bimself to an ac- 
tion, and, instead of retaining it, he suffers it to pass into the hands of the 
principal, the surety is thereby, to that extent, discharged.—Perrine v. 
Firensan’s Ine Cool Mobile... 6. ssicin ici te cette LR in 575 


. The act of 1841 amending the charter of the Fireman’s Insurance Compa- 


pany of Mobile, (Acts of 1840-41, p. 18,) makes it optional with the Com- 
pany to prohibit the transfer of stock by stockholders who are indebted 
toit; but until that option is made, no lien is created upon the stock of a 
stockholder, and consequently no right to retain it for the satisfaction of 
DW BOs sects it dis wel i Sirs WH ETEK LENS ve cc a istvecte seace 575 


. Ifthe Company does not actually fix its lien upon the stock of a stockholder 


who is its debtor, by refusing to permit its transfer, and no requisition is 
made upon the Company by the surety, to refuse to permit its transfer for 
his protection, the Company may allow the transfer to be made, without 
losing any right against the surety... ...........cceeeecsecccsececs 575 


DEDICATION. 


i 


to 


A dedication or gift of land for public uses can only be made by the owner 

or proprietor; a mortgagor has no such power, as against the mortgagee 

and those claiming under him, although, as to all other persons, he is re- 
garded as the owner.—Hoole & Paullin v. Attorney General........... 190 


. But if the mortgagee assents to the dedication made by the mortgagor, he 


will be bound by it, as also those claiming underhim................. 190 


. The mere fact of acquiescence on the part of the owner in the use and enjoy- 


ment of a way by the public, as a public road or highway, would not 
create the presuimption of a dedication, until after the lapse of twenty 
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years, without some clear and unequivocal act on his part amounting to 
an explicit manifestation of his intention to make a permanent gift of the 


4, The fact that the owners of the fee, in a conveyance of an adjoining tract of 
land, described it as lying east of the road, is not an act of such an unequiv- 
ocal and decisive character as to amount to an implied dedication of it to 


5. The dedication of a road to the public must, in the absence of all testimony 
proving that value was paid for the grant, be regarded as voluntary and 
gratuitous ; and the expenditure by individuals of money or labor in open- 
ing it, so far as the public is concerned, is no evidence of a valuable consid- 
eration paid for the grant of the land to the public use ............... 190 


DEEDS. 
1. In the construction of deeds the cardinal rule is, to arrive, if- possible, at 
the trite intent and meaning of the grantor, from a fair consideration of 
the whole instrument, and then to give effect to that intention, if it can be 
done without violating any rule of law; and if the instrument bears upon 
its face evidence that it was written by a person unskilled in legal tech- 
nicalities, a much greater latitude of construction is indulged, than when 
it is formal and technical, and appears to have been drawn by a skillful 
draftsman.—Hammner v. Smith. ........ 0.0.00 ccc cc ccccee sc eeeeeces 433 
2. A deed of gift was in these words, viz: “Know all men by these pres- 
ents, that, I, A. G., for the love and affection I have for my daughter 
Mary, that Ihave given her a certain negro girl named Eliza, about ten 
years old, with all her issue; which said negroes I warrant and defend to 
the said Mary during her life, and to her heirs afterwards, (especially 
those who, in the course of Providence, may live the longest with her,) 
against the lawful claims of any person or persons whatsoever.” Held: 
That the donor’s daughter took an absolute estate in the slaves, and not 
OPPS EPE PS OAS PLL TESTE AL TTL ee 433 
8. The case of Ewing y. Standifer, 18 Ala. 400, re-affirmed............. 488 
4. When the clerk’s certificate that a deed was properly recorded, misde- 
scribes the name of the grantor, by substituting another name, (as McKin- 
nie for McKewen,) it is not sufficient to prove a compliance with the 
registration acts, and to render the record admissible in evidence— 


5. The opinion of the clerk by whom the deed ought to have been recorded, 
that the deed offered in evidence was the one ne was recorded, is ille- 
gal and inadmissible as evidence. .............. cece ee cceeeeeeee 446 
6. The statute of Mississippi in relation to the registration of mortgages and 
deeds of trust, (Hutchinson’s Code, 605-6,) does not apply to a written 
agreement by which a planter assigns his crop of cotton to his commission 
merchant, to secure the latter for advances previously made on it, with 
a stipulation that the cotton shall not be sold before a specified day, un- 
less directed by the assignor—Bryan v. Smith. ...........0.seee0e: 534 
7. An unrecorded deed or mertgage is valid and binding between the parties 
themselves, and passes the legal estate.—Center v. P. & M Bank et al... 643 
8. If a subsequent purchaser is put in possession of such facts concerning 
the title of the vendor as would cause a prudent man to make further in- 
quiry before completing hie purchase, he cannot invoke the statutes of 
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registration against a prior bona fide purchaser for valuable ecnsidenstion, 
but is chargeable with the notice required by the statute, and entitled to 


9.. If the first purchaser fails to record his deed, the onus of proving notice 
to a subsequent purchaser or judgment creditor is thrown on him....... 


DEPOSITIONS. 
1. Answers to interrogatories under the statute are governed by the same 


rules that are applicable to answers to bills of discovery in chancery, so 
far as respects the nature of the discovery sought, and the effect of the 
answers as evidence when made.—Saltmarsh v. Bower & Co........... 
2. In answer to a bill of discovery in chancery, nothing can be considered 
impertinent which tends to disprove the existence of the cause of action 
or defence set up in the bill; and in like manner, an answer to interrog- 
atories under the statute, whether it is purely responsive, or contains 
affirmative irresponsive allegations in avoidance of the demand, cannot be 
made the subject matter of exception. ..............cceeeececeees 
3. When a party files interrogatories under the statute to his adversary, it 
it is optional with him to read the answer or not; but if he offers a por- 
tion of it, he thereby makes the whole of it evidence................. 
The case of Lake v. Gilchrist, 7 Ala. 955, overruled as to the last point. . 
The failure of the commissioner to date his certificate is not a valid ob- 
jection to the admission of the deposition—Dill, Guardian v. Camp.... 
Where a deposition is returned to the clerk by the hands of a private per- 
son, it is not incumbent on the party offering it to prove that he was 
TI 5. Shi ees bc 0s cnaeisc ounee 20.0 009 cabncnhoens 
The objection to a deposition that there was no notice of the time and 
place of taking it, cannot be raised for the first time in the Appellate 
Court....... patie h odittlen yon casicewsyen ches sopmes sedsoubi eae 
8. When a deposition is taken de bene esse, at a time and place specified in 
the commision, it cannot be excluded because the commissioner returns 
with ita list of interrogatories, not signed by counsel, which were not filed 
in the clerk’s office, and a copy ef which was not served on the opposite 
a, See ee ee ee ee ene rrr 
9. A deposition may be taken at any time during the term of the court to 
which the commission is returnable, before the case is called fer trial in 
Whidh itie to be weed. .ii.s bis oc ve tie cn cn ceesveese cows coblee sose’ 
10. Although it is not necessary that a release should be delivered person- 
ally to a witness, in order to restore his competency, yet it is necessary 
that he should be apprised of its existence when his deposition is taken; 
and where the release is attached to the deposition by the commissioner, 
but there is no proof that the witness ever saw it or knew of its exist- 
ence, it is not sufficient to restore his competency.—Gray’s Executors v. 


oT 


ao 


= 


BrOWD. 56:0: cv sreecvecececvccccseveseccscecs eecvevcee eee 
_ 11. A general objection to the testimony of a witness when his deposition is 


taken does not raise the question of incompeteney by reason of interest, 
eee GR iis iin « 559+ 0:0:0.0.0'b in 951000 00.son need cinniae 
12. An objection to a deposition on account of the interest of the witness can- 
not be raised for the first time when offered on the trial, if the party ob- 
jecting knew that he was interested when the deposition was taken; but 
if the objection is made as soon as may be after the interest is discovered, 
Wm Re mR iirisintss ods Sicies secede ote cee Ve betel eee seeteeet 
55 
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13. A party is not allowed to garble an admission, or to call for part ofa 
transaction only ; if he calls for an admission, either by bill of discovery 
or interrogatories under the statute, the opposite party has the right to 
state all that was said at the time in relation to the same subject; if he 
seeks a discovery as to an act, the other party may legitimately state in 
his answer whatever would be partof the res geste.—-Pritchett v. Munroe 501 

14. When the testimony of a party is taken on interrogatories under the stat- 
ute, while the principles which apply to the discovery are necessarily the 
same as those which prevail in chancery, the rules of practice as to the 
mode in which objections are to be made to the testimony are those which 
apply to the testimony of other witnesses taken by interrogatories in the 
Oa aE Ni hin 5) 16 Paid si0nh dp CHEAP SRW E Ne 0 Rig hin  K4GS aH pe RHOLg 0 501 

15. Whena party offers in evidence his own answer to an interrogatory, a part 
of which is irrelevant and irresponsive, there is no error in excluding the 
CDNETG BOOWER > 0 5:9 0,6 2 0:0 0.0 0:0:039,00:0:010.00'9 090,600 20002 oncennesegines® 501 

16. When a letter or account current is attached to the deposition of a witness 
in answer toa cross-interrogatory, if the party calling for them declines to 
read them, the opposite party may read them in evidence to the jury.—Ed- 
gar ¥. MoAm. .....-0s00rn0cmnpnhedannmnacinns anbomse sci 60 a00 4 796 





DETINUE. 


1. Possession and the right of possession, accompanied by a lien for money 
advanced, entitle the plaintiff to recover in detinue or trover against the 
sheriff who disturbs his possession by levying an attachment on the cotton, 
as the property of the defendant in attachment to whom the advanees 
were made.—Bryan v. Smith. ..........sccsccccensccvscceecseecs 534 


DEVISE, LEGACY AND BEQUEST. 


1. The first clause of a will, after an absolute bequest of certain specific prop- 
erty to the testator’s wife, was as follows: ‘That she may have a comfort- 
able support and maintenance, I give her the tract of land on which I now 
live, together with all my property of every kind whatsoever that J may 
die possessed of, for her use, during her natural life,” &e. A subsequent 
clause was in the following language: “I give and bequeath to 
my niece, Ann Finley, my negro boy Franklin, to her and her heirs forever, 
and also my negro girl Peggy, until she arrive at the age of twenty-five 
years, at which age she is to be emancipated,” de. Held: 

That Ann Finley took a vested remainder in the slaves bequeathed to her, 
limited upon the life estate of the testator’s widow.—Hunter, Executor v. 
Green ; 329 


2. Where personal property is bequeathed to one for life, with remainder over 
in fee, the executor can make but one delivery; a delivery to the first 
taker enures to the benefit of the remainder man, and a ‘delivery: to the 
latter, with the assent of the former, is equally good; and in either ease, 
the title of the executor is gone forever........... ee cee eel ceeeeenes 329 


DOWER. 


1. The statutory jurisdiction of the Court of Probate in the allotment of 
dower is in derogation of the common law, and the proceedings must 
therefore conform to the statute in every essential particular. The peti- 
tion must allege the marriage, the seizin of the husband during cover- 
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ture, end his death; it must contain a description of the lands in whieh 
dower is claimed, and aver that they lie in the county where the petition 
is filed; it must also.show whether the deceased died testate or intestate, 
who are his heirs, who his personal representatives, if any, and who the 
tenants of the freehold; the record must also show that the necessary 
parties are before the court.—Martin’s Heirs and Adm’rs v. Martin. ... 
2. An allegation in the petition that the demandant is the widow of the de- 
cedent, is not a sufficient averment of their marriage............0600. 
8. An allegation that the decedent died in the county in which the petition is 
filed, “seized and possessed of the following lands,” is not a sufficient 
averment that the lands are situated in that county...............4. 
4. An allegation that certain named persons “are his on/y legitimate chil- 
dren, is not a sufficient averment that they are the only heirs at law of 
CO iit HS ETN ERE EMEA. 
5. In the exercise of its summary jurisdiction over the subject of dower, the 
Court of Probate has no equity jurisdiction, but proceeds according to 
the rules of law; so that-if the demandant has a legal right to dower, 
it is the duty of the ccurt to allot it, irrespective of considerations which 
are purely of equitable cognizance. .............eeeeeeeee eeestnced 
6. When a woman marries a man who has another wife living, such marriage 
imposes no obstacle to her subsequent marriage with another man; and 
the fact that, at the time of her supposed first marriage, she knew that 
such former wife was living, would not in any manner affect her subse- 
quent marriage, or her right to have dower in her husband’s estate allot- 
ted to her by the Court of Probate... ..........ccecnccceecceeces ‘ 
7. The Court of Probate has no jurisdiction to go into an inquiry, whether 
lands in which dower is claimed were purchased by the deceased with 
money obtained by him from a woman with whom, after a voluntary sep- 
aration between him and demandant, he had contracted a supposed mar- 
riage, and with whom, as his lawful wife, he lived until his death...... 
8, The wife cannot, under any agreement entered into during coverture with 
her husband, bar her right of dower; nor will she be estopped, ina court 
of law, from asserting her claim, by any recognition on her part, after a 
voluntary separation from her husband, of his right to marry another 
woman, or of the validity of his supposed subsequent marriage........ 
9. When no provision is made for the widow by the busband’s will, she may 
claim dower without any express dissent from it........ ow eeee . 
10. When the subject matter of the litigation arises out of a contract either 
express or implied, a married woman may be estopped by acts or declar- 
ations upon which others have been induced to act, and against the truth 
of which it would work fraud and injustice for her to aver; but this doe- 
trine can have no application to dower, which does not arise out of, and 
is not dependent upon any contract.........0+++006s 0 o0iswe ow wbicige 
. 11. When a petition for dower is defective for want of the proper parties 
and necessary allegations, it may be amended ; and in such case the Ap- 
pellate Court will not dismiss the petition, but will remand the cause, 
that the proper amendments may be made..............++. oo’ bieieiere 


EJECTMENT. 


1. When the plaintiff in ejectment shows an outstanding title against that of 
his lessor, and does not connect himself with it, he may nevertheless re- 
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cover upon his lessor’s title, when the defendant, by claiming under the 
same lessor, is precluded from setting up an outstanding title.—Seabury 


. Where plaintiffs and defendant in dctmeah claim under the same les- 
sor, a deed from defendant conveying the premises to one of the plaintiffs, 
in trust for the payment of a debt to a third person, does not operate as 
an estoppel against plaintiffs’ recovery. ...........00+eeseeeeeeenes 


. When plaintiff declares upon a joint demise from three lessors, and, on 


motion of defendant, the names of two of them are struck out, the latter 
cannot complain on error that the name of the third lessor was allowed 
to stand in the declaration; nor is the action of the court revisable on 
error, in refusing to strike out the names of the two, unless the defend- 
ant would permit the name of the third to stand, as on his sole demise. . 


. When defendant in ejectment is precluded from setting up an outstanding 


title against plaintiff’s lessor, the admission of irrelevant testimony on 
part of plaintiff to rebut an outstanding title is not an error for which 
the Sedgmant, will be soverned. «.¢ oni9:¢. 00:00:40 mer amene casensceneces 


ERROR. 


The action of the Circuit Court in permitting additional evidence to go to 
the jury, to prove the venue as laid, after the argument has been closed 
and the jury instructed, is purely discretionary, and not revisable on error. 
Rt PCC coli oct pnatbcesahscesssss6 ct se ore eas s 


. Injury will be presumed from error, unless the record itself rebuts the 


presumption, and shows affirmatively that no injury could have resulted 
from the ruling of the court to the party excepting................-. 


. A writ of error lies under the act of 1846, in all cases in which a non-suit 


is taken on account of the adverse ruling of the court upon the pleadings 
in the cause——Duncan, Adm’r, v. Hargrove et al...............08 are 


. The act of 1846 embraces proceedings by scire facias commenced since 


its passage, to revive a judgment rendered previously to its passage. .. 


. In seire facias to revive a judgment against several joint defendants, if 


one defendant pleads separately, and issue is taken on his pleas, while 
the plaintiff demurs to the pleas of the other defendants, and, on account 
of the adverse ruling of the court on the demurrers, takes a non-suit, a 
writ-of error under the act of 1846 on this non suit is properly sued out 
against all the defendants; in such case, the writ does not amount to a 
diseontinuance as to the defendant upon whose pleas issue was taken... 


. The refusal of the court to strike out a plea on motion of the plaintiff, is 


not revisable on errors. 2... cc cece ce cece cece eee cecees 


. One of several joint defendants in a judgment may sue out a writ of error 


in the name of all, and give a writ of error bond superseding the whole 
judgment; and this does not discharge the other defendants from their 
liability, although they were only his securities on the note which is the 
foundation of the judgment. ............. ccc ccccec eee cceecceeee: 


. When plaintiff declares upon a joint demise from three lessors, and, on 


motion of defendant, the names of two of them are struck out, the latter 
cannot complain on error that the name of the third lessor was allowed 
to stand in the declaration; nor is the action of the court revisable on 
error, in refusing to strike out the names of the two, unless the defend- 
ant would permit the name of the third to stand, as on his sole demise. 
—Seabury v. Stewart & Easton. .......... 0... cece eee e cece eee eeee 
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9. When defendant in ejectment is precluded from setting up an outstanding 
title against plaintiff’s lessor, the admission of irrelevant testimony on 
part of plaintiff to rebut an outstanding title is not an error for which 
the judgment will be reversed............. cece cceecceccceeeees 207 

10. A motion to quash the bond, when made at the trial by the obligors after 
the pendency of the suit for several years, is addressed entirely to the 
discretion of the court.—Gayle v. Bancroft’s Adm’r................. 316 

11. So also, it is discretionary with the cotrt, to allow an amendment of the 
title of the case, as prefixed to the issue, by adding the name of another 
defendant in execution, so as to make it correspond with the execution, 
after the trial has been commenced..............cceeeeceeeneeees 316 

12. After the defendant has introduced parol evidence of the contents of a 
deed, without objection from the claimant, and the claimant has cross-ex- 
amined the witness touching the same matter, it is discretionary with the 
court to exclude the parol evidence, on motion of the claimant, and this 


discretion will not be reviewed on error—aAllen y. Smith....... oeeee 416 
13. But it is error to admit parol evidence of the contents of a deed, against 
the objection of the opposite party.......... cece cece ee eeeeeeees 416 


14, When a party offers in evidence his own answer to an interrogatory, a 
part of which is irrelevant and irresponsive, there is no error in excluding 
the entire answer.—Pritchett v. Munroe... 2.0.6... ee eee ee eee ees 501 
15. A writ of error lies under the act of 1848, from a decree of the Court 
of Probate, rendered on anannual settlement by an administrator. (Over- 
ruling Price v. Stewart, 16 Ala. 40, and re-affirming Savage v. Benham, 
11 Ala. 49.)}—Thompson & Wife v. Hunt, Adm’r...........00..e00ee 517 
16. But the act of February 11, 1850, so far modifies the act of 1848, as to 
destroy the final character of such decrees and render them interlocu- 
REGED. science seein odin 0 9950 <enn tebe Wp ak one eete el aati e 517 
17. The action of the Circuit Court on matters relating to the taxation of costs 
may be revised on error, except in certain cases of appeal in which the 
Circuit Court is invested with discretionary power under the act of 1824. 
PORE i iis i an Seninins Corina Merwtiiine'ss Bebe? 525 
18. After the evidence on both sides has closed, it is discretionary with the 
court to receive additional evidence; and this discretion is not revisable 
on error.—Gilbest, v.. Gilbert, oio.5..60 cd siccdedne sabeweeetiinsees ceed 529 
19. A decision of the inferior tribunals upon facts, cannot be made the basis 
of an assignment of error, unless the record shows that exception was 
taken in the court below to its ruling—Smith’s Dist. v. King, Adm’r... 558 
20. A motion to quash a bond given for the trial of the right of property, 
made by some of the obligors, is addressed to the discretion of the court, 
and its refusal to quash is not revisable on error—Gayle & Riggs v. 
Bane haart cesicn site vvidjaine nein eile denn cat obits same ganiade 648 
21. When the evidence disclosed by the record would have justified the court - 
- in instrueting the jury that they must find for the plaintiff, an erroneous 
charge could be productive of no injury to defendant, and therefore fur- 


nishes no ground of reversal in his favor—Donley v. Camp........... 659 
22. The limitation for writs of error from decrees of the Court of Probate, 
is three years.—Binford v. Binford............0.:ee cece cece ee eees 682 


23, When a minor propounds his interest by petition to the Court of Pro- 
bate, and is made a party to a decree previously rendered, for the pur- 
pose of contesting its validity by writ of error, the entry making him a 
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party relates back to the rendition of the decree, and he must sue out his .. 

writ of error within three years from the rendition of that decree.... 682 
24, When a writ of error is sued out in the name of one of the defendants 

“et al.,” the abbreviation cannot, strictly considered, be construed to 

mean the other defendants in the cause below; but under the statute al- 

lowing amendments of writs of error, (Clay’s Digest 312 § 39) the writ 

will be considered amended, so as to conform to the actual facts.—Colvin 


25. When a bill is filed to charge an undivided estate with the paymentof a 
debt, the husband of a distributee is a necessary party to the suit; but if 
he dies after final decree, and before a writ of error is sued out, his repre- 
sentatives are not necessary parties to the writ, as the interest which he 
represented survives to his wife-—Colvin et al. v. Owens.............. 782 
26. And if the husband, in such case, adopts the answer of the executrix, 
his mother-in-law, and acts as her agent and assistant in the management 
of the suit, this does not render it necessary to make his representatives 
parties to the writ of error, as no decree could be rendered against them 
<1 Mop apatin Hemme Dag Milas on ooo os oo Sivan ed sisbincinedd ceeded esvves 782 
27. After the evidence is closed, it is discretionary with the court to allow 
additional evidence to be submitted to the jury, if the justice of the case 
requires it; and its discretion is not revisable on error—Edgar v. McArn. 796 


ESTOPPEL. 
1. The wife cannot, under any agreement entered into during coverture with 
her husband, bar her right of dower ; nor will she be estopped, in a court 
of law, from asserting her claim, by any recognition on her part, after a 
voluntary separation from her husband, of his right to marry another 
woman, or of the validity of his supposed subsequent marriage.—Martin’s 
Heirs and Administrators v. Martin. ..............02.eeeeeceecees 86 
2. When the subject matter of litigation arises out of a contract either ex- 
press or implied, a married woman may be estopped by acts or declara- 
tions upon which others have been induced to act, and against the truth 
of which it would work fraud and injustice for her to aver; but this doc- 
trine can have no application to dower, which does not arise out of, and is 
not dependent upon any contract. ............ cece cere cence tence 86 
3. Where plaintiffs and defendant in ejectment claim under the same lessor, 
a deed from defendant conveying the premises to one of the plaintiffs, in 
trust for the payment of a debt to a third person, does not operate as an 
estoppel against plaintiffs’ recovery.—Seabury v. Stewart & Eastton.... 207 
4. When the claim suit has been pending for several years, and a judgment 
has been rendered against the claimant, which is reversed on error in the 
Appellate Court, the claimant is estopped by the record from disclaiming ; 
if he has been really ignorant of the proceedings carried on in his name. 
and if his remedy is by disclaimer, the court is not bound to notice his 
disclaimer, unless he also avers his ignorance of the previous pendency of 
the suit, and the want of authority on the part of the attorney who had 
appeared in his name.—Gayle v. Bancroft’s Adm’r................++ 316 
5. When defendant in execution, having an equitable title to land, directs the 
sheriff to levy on it, which the latter. does, and the land is sold, and the 
proceeds applied to the satisfaction of the execution, and defendant deliv- 
ers up possession to the purchaser, assuring him that the title is perfectly 
good, he is estopped from setting up the legal title, subsequently ac- 
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quired, against sub-purchasers for valuable consideration, who have paid 
the purchase money and received conveyances without notice of the de- 
fect in title, and will be enjoined in equity from proceeding in ejectment at 
law.~-Stone etal: Ws Britten. is iis. vise dis ec ccccicvewsvcccacsceceuss 548 


. Where the location and survey of an incomplete Spanish grant, made 


under the provisions of the act of Congress confirming it, recognizes and 
adopts one of the lines of another grant, as one of its boundary lines, 
and the parties agree to such survey and location, the grantees and the 
United States are mutually bound and estopped by it from disputing that 
line. —Magee v. Doe ex dem. Hallett & Walker................0000- 699 


. A mortgagee is estopped from setting up against his assignee a title 


which dwelt in him at the time of the assignment, or one which he after- 
wards acquires.—Center v. P. & M. Bank etal... ........ceeceeeeees 748 


. Mutuality is an essential ingredient in all estoppels; and as a slave can 


neither be bound by a covenant, nor hindered by an estoppel, the law will 
not allow him to claim the benefit of an estoppel against another.—Bent- 
loch ol. ARIE, 58, dsi0. encode i'n « apidainginin ets faneddinainek dee 814 


EVIDENCE. 


1. 


To render a witness competent to testify to the general character of the 
accused, it is not necessary that he should know what a majority of his 
neighbors said or thought of him, nor that he should have heard some one 
say what a majority of them said or thought of him ; the only test of 
his competency is, whether he knows the general character of the accused 
among his neighbors or those acquainted with him.—Dave v. The State. 23 


. The action of the Cireuit Court in permitting additional evidence to go to the 


jury, to prove the venue as laid, after the argument has been closed and 
the jury instructed, is purely discretionary, and not revisable on error.. 23 


. When a homicide is committed under such circumstances as tend to show 


that the slayer acted in self-defence, the previous threats of the deceased, 
and his conduct upon the fatal occasion, construed with reference to his 
known character and peculiarities, having relation to such conduct and 
tending to explain it, all enter into, and form parts of the transaction, and 
may properly be received in evidence.—Pritchett v. The State........ 39 


. The bond given by the intended husband, preliminary to obtaining a li- 


cense, is relevant and legal proof of the marriage; but when the marriage 
was celebrated in another State, to make a certified copy of the bond 
admissible in evidence here, it should be shown that it was required by 
the laws of that State to be recorded, and the copy should be authenti- 
eated according to the act of Congress of 1804. (Clay’s Digest 619.)— 
Martin’s Heirs and Administrators v. Martin. ..........00.0e0eeee 86 


. A promissory note executed by a child to his father, is, of itself, no evi- 


dence of an advancement; and it is error to allow it to go to the jury “as 
evidence of an advancement.”—Grey’s Heirs v. Grey’s Adm’rs........ 233 


. But parol proof is admissible to show a subsequent agreement between 


the payee and maker, by which the former parted with all interest in the 
money secured by the note, as an advancement to the maker.......... 233 


. Where a surety pleads an extension of time by the creditor to th» princi- 


pal debtor, and it is shown that the creditor accepted two deeds of trust 
from the debtor, to the first of which the surety assented, evidence of the 
depreciation in value of the property thereby conveyed, between the time 
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of defendant's notice to plaintiff to sell and the enlesi is vinecavent anid is in- 

admissible for defendant.—Gray’s Executors v. Brown............+.- 262 
8. An agreement made on Sunday, for the rent of land, is void under the 

statute, and cannot be set up by either party as a contract; yet it may 

be looked to, in connection with other cireumstances, to explain the char- 

acter of the defendant’s possession, and to account for the subsequent con- 

duet of both parties in relation to the land: it may be proved as a de- 

claration or admission on the part of the plaintiff, forming part of the res 

geste.—Rainy v. Capps. .......sceeeecceee eee ceeeseees SW Sete 
9. In an action on the case for fraud and deceit in the purchase of a slave 

by defendant from plaintiff, although the consideration is stated in the bill 

of sale, which is produced, to be a certain sum of money, yet parol proof 

is admissible to shuw that, at the time of the sale, defendant also prom- 

ised to carry said slave out of the State—Dixon v. Barclay........... 370 
10. Parol proof that firm name was signed to a note, of which firm defend- 

ant was a member, is admissible without the production of the note 

itself, when it is not the foundation of the suit, and is not in the possession 

or control of the party offering the evidence. .............eeee eee 370 
11. When defendant is sued as surviving partner of a firm, in an action on 

the ease for fraud and deceit in the purchase of a slave, the declarations 

of his deceased co-partner, by whom the contract was made, before and 

after the purchase, as to his object in purchasing, are not admissible evi- 

dence for the defendant, to show that his co-partner made the purchase 

on his own individual account, and not on account of the firm......... 370 
12. A negro trader may testify as to the value of a slave at a particular 

time, although he never saw the slave until three years after that time ; 

and however weak and unsatisfactory such proof may be, it is error to re- 

i Et Pu ee ere « 370 
13. When the lease contains no express stipulation against the lessee’s right 

to assign his term, paro! proof is not admissible to show that the premises 

were to be used and occupied by the lessee himself.—Nave v. Berry etal. 382 
14. Whenever a written contract, complete in itself, contains a term which it 

is impossible for the court to construe, without the aid of evidence 

aliunde, it is proper to resort to such evidence for that purpose.—Drake 


288 


Ve AMOUR CUD. «5: Ua FiiGid 4s ew He iieits w6eeewern ovhe.dve vedd's JUG . 409 
15. A general objection to testimony may properly be overruled, when meet 
of it is admissible—Allen v. Smith................eeeeees eseeteve 416 


16. On a trial of the right of property in slaves, which are shown to have 
been bid off by the defendant in execution at an administrator’s sale, and 
a note for the purchase money given by him and claimant, and another 
as surety, proof of a request by claimant of said surety that he might be 
included in a deed of trust which said surety was about to take from said 
defendant to secure the payment of said note, is admissible evidence for 
I i Se Bihan Fils 5 ahi Visd's obs RsaI SSL weeded ees 416 
17. After the plaintiff has introduced parol evidence of the contents of a 
deed, without objection from the claimant, and the claimant has cross- 
examined the witness touching the same matter, it is discretionary with 
the court to exclude the parol evidence, on motion of the claimant, and 
this discretion will not be reviewed on error..........20.eeeeeeeeees 416 
18. But it is error to admit parol evidence of the contents of a deed, against 
the objection of the opposite party.......6......eceeeeeeeerees -+ 416 


hee 
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As the plaintiff in execution succeeds only to the rights of the defendant, 
any declaration of the claimant which would be admissible evidence for 
himself in a suit between him and the defendant, is also admissible for 
him on the trial of the claim suit. .............cscceeeeeceeseenees 


. When the clerk’s certificate that a deed was properly recorded, misde- 


scribes the name of the grantor, by substituting another name, (as McKin- 
nie for McKewen,) it is not sufficient to prove a compliance with the 
registration acts, and to render the record admissible m evidence.— 
Fen 7 MII 56st 6 bie SES 0.85 5 ein rarelig a IMIARIS war late fe aeiniote te 


. The opinion of the clerk by whom the deed ought to have been recorded, 


that the deed offered in evidence was the one which was recorded, is ille- 

gal and inadmissible as evidence. .... 0.6... ccc ce cece cece eee eee 

In assumpsit by husband and wife against the executors of the wife’s 
father, on an alleged indebtedness of the deceased to the wife, it was held : 
1. That a memorandum book in the handwriting of the deceased, con- 
taining entries made by him a few days before his death, and purport- 
ing to give a list of all the debts owing by him, is not admissible evi- 
dence for the defendants. 

That after plaintiffs had introduced evidence of declarations made by 
the deceased, as to his intention to give each one of his daughters the 
same amount of property, and of the amount given to the others, it 
was competent for the defendants to rebut this proof, by evidence 
showing that the deceased had given money and property to plaintiffs 
by way of advancement, and had supplied them with the means of 
living for a number of years.—Harrison’s Ex’rs. v. Cordle & Wife. ... 


we 


. In a contest between plaintiff in attachment and a claimant of the fund 


attached in the hands of a garnishee, who is brought in by notice under 
the statute, after plaintiff has shown that the money once belonged to 
the defendant in attachment, it is competent and proper for the claimant 
to show that its ownership was changed before the service of the garnish- 
ment, and that he has become entitled to it; and any evidence which tends 
to establish this fact, is admissible for the claimant.—Brooks v. Hildreth 


. On the trial of an issue devisavit vel non, to test the validity of a will 


alleged to have been obtained by fraud and undue infiuence on the part 
of the téstator’s wife, and in which she was the principal legatee, propo- 
nent proved a conversation between testator and the witness had two 
days before the will was made, in which testator spoke of his slaves 
giving him a great deal of trouble, and said that he did not know what 
to do with them: witness advised him to give one to each of his children, 
which he refused to do, saying “that his sons-inlaw should never have 
any of his property, and as to his daughters, as they had made their bed, 
so they must lie.” He then offered to prove declarations of the wife, 
made in this conversation, to the effect that she wished her husband to 
make a will different from the one propounded, and which should make 
provision for his daughters. Held : 
That these declarations were not admissible to sustain the will—Roberts, 
Ex’r, v. Trawick et al. .... 0... cc cccc ccc cescccccccscceseceveccs 


. Although the declarations or admissions of a party are evidence against 


himself, yet they do not, when offered, justify him in introducing proof of 
his counter declarations, made at a different time, unless the latter form 
a part of the res geste... ..ccccecscercccceccceccsenccsescseseess 


416 


446 


457 
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26. A party is not allowed to garble an admission, or to call for a part of a 
transaction only ; if he calls for an admission, either by bill of discovery 
or interrogatories under the statute, the opposite party has the right to 
state all that was said at the time in relation to the same subject: if be 
seeks a discovery as to an act, the other party may legitimately state in his 
answer whatever would be part of the res geste.—Pritchett v. Munroe... 501 
27. When the testimony of a party is taken on interrogatories under the 
statute, while the principles which apply to the discovery are necessarily 
the same as those which prevail in chancery, the rules of practice as to 
the mode in which objections are to be made to the testimony are those 
which apply to the testimony of other witnesses taken - interrogatories 
in Son 26a OE Mas ncaa 6 v0 06 60.6 0 04 Wh asda Obb 0006 d¥0's c0% -- 501 
28. When a party offers in evidence his own answer pon an interrogatory, a 
part of which is irrelevant and irresponsive, there is no error in excluding 


Chater RINE sis is ns Wikis inid'n ass 0 eines Oe sinidien ais 060 0'eslnv a0 sies'e’e 501 
29. Declarations explanatory of an act. which is itself not idan are inad- 
missible as evidence.—Gilbert v. Gilbert. .......2...seeeeeeceeeeees 529 


30. Undue influence must be such as, in some measure, destroys the free 
agency of the testator, and prevents the exercise of that discretion which 
the law requires in relation to every testamentary disposition ; it is not 
enough that he is dissuaded by solicitations or argument from disposing 
of his property as he had previously intended ; it must be equivalent to 
moral coercion, and constrain the testator to do that which is against his 
will, but which, from fear, the desire of peace, or some other feeling, he 


31. In determining the question of undue influence, the fact that the will 
makes an unnatural disposition of the property—the physical and men 
tal condition of the testator at the time the influence is exerted—the 
relative position of the testator and the person exerting the influence, 
and the motives of the latter, as deducible from interest to himself, or 
from affection or animosity to others, may all be proper circumstances to 
be taken into consideration, ..............c0cceecececccsccsscsecs 529 
32. Acts.and declarations of the testator before the publlention of his nuneu- 
pative will, and his expressions at the time of its execution, tending to 
show a paternal feeling and affection towards a child for whom the will 
made no provision, are admissible evidence for the contestant.......... 529 
32. So, also, acts of officious intermeddling, harrassing and annoying to a 
dying man, or evincing a purpose to hurry him on to the act, without 
giving him time to deliberate, are admissible evidence against the will... 529 
33. But testimony showing that two of the testator’s relatives who re- 
sided in the same neighborhood with him, had never heard of the will 
until a short time before it was offered for probate, is not admissible, 
either as tending to show that undue influence was exerted, or that no 
ougls weil monn fey Rack made. 6 3.6.5 06.0500 ccs ccc cccnnccvecccsavepeens 529 
34. After the evidence on both sides has closed, it is discretionary with the 
court to receive additional evidence; and this discretion is not revisable 


35. In assumpsit to recover the amount of a tavern bill consisting mostly of 
items for spirituous liquors, plaintiff having introduced evidenee tending 
to show defendant’s admission of the correctness of the account, defend- 
ant cannot introduce proof of his habits of sobriety, or that he was fre- 
quently at the tavern without drinking at all—Jones v. Cooper........ 551 
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86. When there is a conflict in the testimony of two witnesses which cannot 
be reconciled, regard must be had, in determining which one is mistaken, 
to the capacity of the witnesses, their respective opportunities of know- 
ing the facts to which they depose, and the nature of the facts deposed 
to, as caleulated to impress themselves with more or less foree on the 
memory.—Hitt and Wade v. Rush et al....... 0... cee cece eee e econ 

37. On a trial of the right of property in slaves, the declarations of the de- 
fendant in execution as to his intention in removing them beyond the limits 
of the State, made one or two days before their removal, are too remote 
from the actual removal to form part of the res geste, and are therefore 
not admissible evidence for the plaintiff—Newcombe v. Leavitt....... 

38. Declarations of the defendant in execution showing a fraudulent intent 
on his part, are not admissible evidence against the claimant, unless he or 
some one through whom he claims was connected with the fraud...... 

39. When the hirer of a slave is sued individually for the hire, and he de- 
fends on the ground that the contract was made with him as agent of 
another, a letter from his principal to defendant, written after the con- 
tract was made, and showing a ratification of it by the principal, is admis- 
sible evidence for defendant.— Waring v. Moseley, Adm’r............. 

40. In assumpsit to recover the discount on depreciated bank notes received 
by plaintiff from defendant, on a settlement had between them, parol 
proof is admissible to show that, at the time of the settlement, defendant 
promised to pay this discount, although he gave his due bill for the bal- 
ance found against him estimating them at par—Mills v. Geron........ 

41. Where the evidence of a deceased witness is offered, the substance of his 
whole testimony must be proved; if any parts of it are irrelevant, the 
court may reject them, but the witness cannot determine upon the rele- 
vaney of the portions which he omits to prove.—Magee v. Doe ex dem. 
ee TE TET OLE UTT CT Oe 

42, When a bankrupt’s certificate is attacked on an allegation of fraud in with- 
holding moneys in his hands, after the defendant has introduced evidence 
to show that the business in which he was engaged for several years 
prior to the filing of his petition in bankruptcy, was generally disastrous 
to those engaged in it at the same time, evidence of the amount of losses 
sustained by another individual, wholly disconnected from him, is not ad- 
missible evidencefor the defendant.—Edgar v. McArn..............- 

48. But after plaintiffs have proved that defendant had received considerable 
sums of money before filing his petition, that he was engaged in merchan- 
dizing, and had purchased cotton, &c., defendant may repel any inference 
which might be drawn from this evidence prejudicial to him, by showing 
that all those who were engaged in the purchase of cotton at the same 
time and place with bimself, had failed ; and this, notwithstanding it is 
shown that he sold his goods for cash, while the others had sold on a 
OM sicin we cei vievewilgs s osiiee tis Mviseis we dunes Jsedshe CRS ss 


44. So also, evidence that defendant was a reckless cotton buyer is admissible 


45. When plaintiffs have proved that defendant purchased cotton to a very 
large amount during the three years immediately preceding the trial, 
which was several years after obtaining his discharge in bankruptey, 
defendant cannot rebut this evidence by showing that nine-tenths of those 
engaged in that business during the same time were insolvent......... 
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46. Nor ean he be allowed to prove that sverchante in a - neighboring elty 
were in the habit of employing persons in the city where he lived to 
buy cotton for them on commission............ seceeceeeeeeveeees 196 

47. When a letter or account current is attached to the deposition of a wit- 
ness in answer to a cross-interrogatory, if the party calling for them de- 
clines to read them, the opposite party may read them in evidence to the 
Lee te ee TEP Ei CRE Y TEESE RETR EK RE EEE 796 

48. After the evident i is closed, it is discretionary with the court to allow 
additional evidence to be submitted to the jury, if the justice of the case 
requires it; and its diseretion is not revisable on error...........+...- 796 

49. Where a party advertises as surviving partner on the advice of his at- 
torney, his statement to the attorney, though not evidence of the facts 
themselves, may be received in evidence, in connection with the advice 
given, as showing the grounds on which it was based, and as explanatory 
Of Moowbvantionmbaty: i. i'6 Sil s 6 08s 64 Seid tin WG HE GL Das 196 


EXCEPTIONS, BILL OF. 


1. A decision of the inferior tribunals upon facts, cannot be made the basis of 
an assignment of error, unless the record shows that exception was taken 
in the court below to its ruling.—Smith’s Distributees v. King, Adm’r.. 558 
. A bill of exceptions must, in every case, show upon its face that it was 
signed and sealed, either in term time, or within ten days thereafter, by 
consent in writing ; and whenever these requisites are wanting, it cannot 
be recognized as any portion of the reeord—Haden et al. Brown et al... 572 
3. But when the bill of exceptions is shown to have been perfected, except, 
as to the signing and sealing by the judge, and he fails to act upon it with- 
in the time prescribed by law, and his failure is not attributable to the 
party excepting, the latter may establish his exceptions under the act of 
1814, (Clay’s Digest 307 § 5,) and he is not precluded from doing this, 
when the judge subsequently signs the bill and it is stricken from the re- 





bo 


4. The Appellate Court can only consider such questions as are raised by 
specifie exceptions to each ruling of the court. below, in the progress of 
the cause ; and in construing the bill of exceptions, for the purpose of 
ascertaining what was or was not excepted to, it will be construed most 
strongly against the plaintiff in error—Sammis v. Johnson.......... - 690 
5. When the bill of exceptions sets out several distinct rulings of the court 
adverse to the plaintiff in error, in the rejection of evidence and the ren- 
dition of judgment, and concludes with the words: “To which defendant 
excepted,” the exception will be construed to apply only to the ruling of 
the court immediately preceding it.,...........eeeceeeceeceecesees 690 


EXECUTION. 

1. The payment by the sheriff of an execution in his hands is a satisfaction 
pro tanto of the judgment on which it issued, although no endorsement 
or return of satisfaction is made on the writ—Houston et al. v. Crutch- 
eae oe ch sca nce tssdbasdenssoasbaoce caves.e ddl cl 76 

2. Where the defendant in execution had conveyed his property by deed of 
trust, and both he and the cestui que trust, knowing that the sheriff had 
advanced the money on the execution, afterwards assented to a sale of the 
trust property under an alias fi. fa. for the purpose of refunding to the 

sheriff the amount advanced by him, at which sale the trustee himself 
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became the purchaser, equity will protect the trustee, against the suit of 
the cestui que trust, to the extent of the purchase money advanced by 


. But the tinntnate equity extends only to his protection, and if he re-sells 
the property at an advanced price, the profit enures to the benefit of the 


. Money in the hands of a sheriff, collected under execution, when not more 
than sufficient to satisfy the debt and lawful costs, is the money of the 
plaintiff in execution, and the extent of the sheriff’s lien upon the fund, 
in case of a controversy, must be settled between him and the plaintiff— 
Rene: Adalen, 2 ies 5 «550 64s 0 ten faite ohn sesivegien 

. When the money collected is not enough to satisfy the debt and lawful 
costs, and the sheriff retains more than his lawful fees, the defendant in 
execution cannot, after paying to the plaintiff the balance of his debt, al- 
lowing the sum appropriated by the sheriff, recover from the sheriff the 
amount unlawfully retained by him. ..............seceeeccceeecees 

$5. A sheriff may, by leave of the court, amend his return on an execution, 
pending a motion against him for failing to pay over the money collected 
Fie sith eee eth ee ae SE PEE EERE ETL LEE 

. A levy and sale of property under execution is a satisfaction of it pro 
tanto, if the property is subject to the execution; but if it is not in fact 
subject, the party having the better legal right may appear before the 
court, and claim the money, which is then no satisfaction of the execu- 
tion, nor even a credit to be applied to it. ............ cece eee ees se 

. A vehicle with four wheels, drawn by oxen, suited to the ordinary purpo- 

ses of husbandry, and employed in the same uses to which carts, in the 

common acception of the term, are appropriated, is protected from levy 
and sale by the statute which exempts “ one horse or ox cart” from exe- 

Capen ae Fs GENE 0.5 0s. oo 2 0's ine 6s c0jn'e cnc cind apdid Seg eigeresios 

When a writ of capias ad satisfaciendum, after commanding the sheriff 

to take the body of the defendant in the judgment to satisfy the plaintiffs’ 

debt and costs, contains the further direction: ” And that you have the 
said moneys at our next Circuit Court, to render to the said plaintiffs for 
their damages and costs aforesaid,” the latter direction is mere surplus- 
age, and does not vitiate the writ.—Stewart v. Cunningham & Rippetoe. 
10. When one of the two joint plaintiffs dies after the rendition of the judg- 
ment, and no entry of his death is made in court, an execution should be 
taken out in the name of both the plaintiffs, so that it may conform to 
hap Se oi. a. s'e 5 0 ois oik'n:5 00 bie F000, cops cdnmee Sinppe ga emble pedien 

11, An execution creates a lien on the personal property of the debtor with 

in the body of the county to which it runs, from the date of its receipt 

by the sheriff; and if executions are regularly issued from term to term, 
the lien is not lost, but suspended merely, by the removal of the proper- 


76 


76 


275 


578 


578 


626 


ty from one county to another within the State-—Newcombe v. Leavitt. 631 


12, When personal property to which a lien has attached by the delivery of 
an execution to the sheriff, is removed to another State, where it is ac- 
quired and held by a bona fide purchaser until the statute of limitations 
of that State has barred its recovery, and then is brought back by him 
to this State, his title is perfect against the execution creditor, although 
he has had executions issued from term to terM.......2..+eeeeeeeee: 


631 





inl ae 


EXECUTORS AND ADMINISTRATORS. 

1. Where personal property is bequeathed to one for life, with remainder 
over in fee, the executor can make but one delivery ; a delivery to the 
first taker enures to the benefit of the remainder man, and a delivery to 
the latter, with the assent of the former, is equally good ; and in either 
case, the title of the executor is gone forever—Hunter, Ex’r., v. Green. . 329 

2. A court of probate in this State can confer no authority on an administra- 
tor or guardian to receive the rent of lands lying without the limits of 
the State; and his receipt of the rents being in his own wrong, the law 
implies an undertaking on his part to pay it to the persons who, in justice 
and equity, are entitled to it—Smith’s Ex’rs. v. Wiley..............- 396 

3. And if the land belongs to several tenants in common, each one may waive 
the want of authority on the part of the administrator or guardian, and 





TUT cc cccc esc cctcceccccsccccecccccccccccebosvecsccccccbcees 396 
4. When money is collected under execution from an administrator’s surety, 

on a decree of the Court of Probate against the administrator in favor of 

the administrator de bonis non, and the decree is reversed by the Appel- 

late Court after the collection of the money, and after its distribution by 

the administrator de bonis non among the distributees of the estate, the 

surety may recover the money so paid in assumpsit.—Williams vy. Sim- 


5. An attachment lies under the statute, (Clay’s Digest 58 § 14,) in favor of 

a resident creditor, against the foreign executor or administrator of his 

deceased non-resident debtor. 

(Goldthwaite, J., dissenting, held, that it was the object of the statute to 
confer upon the creditor the same rights against the estate of his de- 
ceased debtor that he had against his property while living ; and that 
the remedy was intended to be given against the person who was here 
recognized as the legal representative of the property.)—Branch Bank 
CPM VMOU co ove ct aes ccccccsccctcctcecvoccccccsets 474 

6. To authorize an attachment against the foreign executor or administrator 

of a deceased non-resident debtor, it must appear that he was a non-resi- 

dent at the time of his death ; and when the attachment is sued out 

against the non-resident debtor himself while living, the suit cannot be 
revived by sci. fa. against his foreign executor or administrator, because, 

non constat that he was a non-resident at the time of his death........ 474 

7. The act of 1802, (Clay’s Digest 313 § 1,) authorizing the revival of a suit 
against the personal representative of the defendant, does not apply to 

foreign representatives............. PETES scpbe cbcpoupesseesces ces 474 

8. An administrator is properly chargeable with interest on money in his 
hands, unless he makes affidavit that he has not used it, or, if he makes 
such affidavit, it is successfully controverted.—Hollis, Adm’r., v. Caugh- 
MIME TREC rd > coc pres conpehébew cei s Faeweoes cece tes 478 

. On seire facias torevive a joint judgment against two executors, if one of 
them is a non-resident, his name may be omitted out of the writ; or, if 
he is included in the writ, and not served with process, the plaintiff may 
enter a discontinuance as to him, and proceed to judgment against the 

- other—Hanson v. Jacks and Wife. ..............ceeeeeeeeeeee eee 549 

10. Where an estate is directed by the will to be kept together until the tes- 

tator’s youngest child becomes of age, (1845) and the administrator with 
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the will eanexed rents out the real estate, or ‘caltivates it for his own » béa- 
efit, he is chargeable with the rents on final settlement, although the ad- 
ministration commenced prior to the passage of the act of 1839, and al- 
though he failed to make final settlement at the time appointed by the 
will—Smith’s Distributees v. King, Adm’r...............0eseeeeeee 558 
When judgment is rendered against two joint executors on a bond exe- 
cuted by their testator as surety for another, and one of the executors 
pays off this judgment, an action against the principal obligor, for the 
recovery of the money so paid, can only be maintained in the joint names 
of the two executors suing in their representative character.—Martin v. 
Oe Si eek in nerhieneincic este piies ottnes imdndewawnseuinahl 610 


. A deeree of the Court of Probate against an administrator in favor of 


“the legal representative” of a distributee, is void for uncertainty.—Kyle 
Mays, use of Hatchott.... .....0.00.00ccccccccccciecccccone dass suis 678 
Although such decree is void, yet the settlement may be regarded as evi- 
dence of a debt against the administrator, so as to authorize a recovery 
by the person entitled to receive it after he is judicially ascertained. ... 678 
The failure to pay such a decree does not amount to a devastavit, so as 
te authorize an action on the administrator’s bond, until after the person 
who is to receive it is judicially ascertained. ..........eseeee seer ees 673 


15. In debt on administrator’s bond suggesting a devastavit, if the declara- 


16. 


1%. 


18, 


19. 


20. 


21. 


tion avers the execution of the bond, a final settlement of the estate by 
the administrator, the rendition of a decree against him in favor of a dis- 
tributee for whose use the suit is brought, that this decree is unreversed, 
and that the administrator did not truly administer the estate, but failed 
to pay said decree, and wasted and converted the assets, it is sufficient to 
charge the obligors.—Kyle v. Mays, use of Pond...........00.se000: 692 
After a decree is rendered against the administrator on the final settle- 
ment of his administration, no demand is necessary in order to maintain 
an action of debt on his bond suggesting a devastavit................. 692 
The decree rendered against the administrator is conclusive evidence of 
a sufficiency of assets; and the record of the appraisement and sales of 
property belonging to the estate, would be simply redundant evidenee, 
and could furnish no ground of reversal. .............ccceeeeeeeeees 692 
As no demand is necessary in such case in order to maintain an action of 
debt on the bond, the admission of evidence of a demand made of the 
surety is no available error. ...........22eeeeeeseeees Obs ddvwevece 692 
When an executor purchases stock for a piantation on his own account, 
which he considers. and employs as his own property while in his posses- 
sion, and it does not appear that his vendor dealt with him as executor, 
or relied upon the estate for payment, the latter has no equity against 
the estate for the payment of the purchase money.—Colvin et al. v. Ow- 
CBB icin cons 0 tn abr BR BK Scbs 400 940'99.00 0i5.« aeinneoh. dh an eeainet eves 182 
And in such case, when the executor is removed from his office, if the 
acting executrix retains the stock on the plantation as his property, be- 
cause he is largely indebted to the estate, this does not create a liability 


against the estate for the purchase money............0.2+ seeeeeeee 782 
An executor cannot, by any assumpsit of his, render the estate liable for 
a debt which its does not really oWe..........cccccccecccecccecvecs 782 


FRAUDS, STATUTE OF. 
1. Three years’ possession by the husband, under a loan to the wife, without 
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a deed or other written instrument recorded, subjects the property, by 
foree of the statute of frauds, to sale under execution against the hus- 
band, and the purchaser would acquire the absolute property, against the 
lender and those claiming under him.—Knight v. Bell, Adm’r........ 198 
2. But where the purchaser, in such case, at the time of sale, agrees with 
the husband, that the latter shall have the slave again upon the repay- 
ment of the purchase money, and the money is accordingly repaid, and 
the slave returned to the possession of the husband, he again becomes, as 
between the lender and himself, but a mere bailee as before, and cannot 
defend against the lender under the title of the purchaser at execution 
ei Reha estate's bevsiemeinibresereceres ses the 198 
3. A contract for the sale of improvements on land, consisting of sundry 
houses, is not within the statute of frauds of this State—Scoggin v. 





FRAUDULENT CONVEYANCES. 

1. A recital in a deed of trust, that some of the grantor’s creditors were 
urging the collection of their debts at a time when there was a great 
pressure in the money market, and that his property, if sold at a more 
favorable period, would be more than enough to pay off all his debts, is 
but a statement of the reasons which induced him to make the deed, and 
does not render it fraudulent on its face.—Shackelford v. P. & M. Bank 


2. A provision in a deed of trust, conferring upon the trustees “a just and 
reasonable discretion as to selling at private or public sale, for cash or 
upon time with ample security,” does not make it fraudulent on its face. 238 

3. Nor is the deed rendered fraudulent upon its face by a stipulation con- 
tained in it, that the grantor shall retain the possession of his dwelling- 
house and the slaves conveyed, nine in number, until the trustees, in the 
exercise of the discretion conferred upon them, shall think proper to sell 
them. (Goldthwaite, J, dissenting.)............. 00sec cece cece 238 

4. When the deed conveys all the grantor’s property of every description, 
and all debts due to him, and places all his creditors on an equality, the 
failure to annex a schedule of the debts due to and owing by him, or to 
provide any mode of giving notice to the creditors, or to make them par- 
ties to the deed, is not sufficient to render it void upon its face. ......... 288 


GIFT, DEEDS OF. 

1. In the construction of deeds the cardinal rule is, to arrive, if possible, at 
the true intent and meaning of the grantor, from a fair consideration of 
the whole instrument, and then to give effect to that intention, if it can be 
done without violating any rule of law ; and if the instrument bears upon 
its face evidence that it was written by a person unskilled in legal tech- 
nicalities, a much greater latitude of construction is indulged, than when 
it is formal and technical, and appears to have been drawn by a skillful 
draftsman—Hamner, Adm’r, v. Smith. ............ 2. cece cee eeeees 438 

2. A deed of gift was in these words, viz: ‘‘ Know all men by these presents, 
that I, A. G., for the love and affection I have for my daughter Mary, that 
I have given her a certain negro girl named Eliza, about ten years old, 
with all her issue; which said negro I warrant and defend to the said 
Mary during her life, and to her heirs afterwards, (especially those who, 
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in the course of Providence, may live the longest with her,) against the 
lawful claims of any person or persons whatsoever.” Held: 
That the donor’s daughter took an absolute estate in the slaves, and not a 

Tidy cuban BeOS <c:ide:n:<pieieeh a 9.40 40 <emiind ep ysindier sis aevnigheaine 438 
The case of Ewing v. Standifer, 18 Ala. 400, re-affirmed........ .... 433 
A bona fide purchaser without notice from the husband, of a slave in his 
possession by parol gift from his father-in law, is not affected by the 
husband’s assent to a deed of gift by which the slave is settled on the 
wife and her children.—Hitt and Wade v. Rush et al................ 568 


GUARANTY. 


1, 


bo 


An endorsement on a promissory note, made before its maturity, in the 
following words, viz: “I assign and guaranty the within note to J. C. for 
value received,” is an absolute, unconditional guaranty of the payment 
of the note at maturity ; and no notice is necessary to perfect the guar- 
antor’s liability. —Donley v. Camp... ........+..eeeeeeecceeeeeeees 659 


. When suitis brought on such a guaranty, it is not necessary toaver or prove 


the insolvency of the maker of the note. .............ceeeeeeeeeees 659 


. When suit is instituted on a written guaranty, its execution can only be 


put in issue by an appropriate plea; and the guaranty itself is an affirm- 
ance of the genuineness of the note and the previous endorsements. .. .. 659 


HUSBAND AND WIFE. 


1. 


When a slave is loaned to a married woman by her father, for the benefit 
of herself and children, and goes into the possession of her husband, the 
interest of the wife, which is merely that of a bailee, vests in the husband 
by virtue of his marital rights, unless they are excluded by the terms of 
the loan.—Knight v. Bell, Adm’r........... 00. c cece cecceeeeee eee 198 


. Three years’ possession by the husband, under a loan to the wife, without 


a deed or other written instrument recorded, subjects the property, by 
force of the statute of frauds, to sale under execution against the husband, 
and the purchaser would aequire the absolute property, against the lender 
and those claiming under him. .............002eseeeeeeecsecessees 198 


. But where the purchaser, in such case, at the time of sale, agrees with 


the husband, that the latter shall have the slave again upon the repay- 
ment of the purchase money, and the money is accordingly repaid, and 
the slave returned to the possession of the husband, he again becomes, 
as between the lender and himself, but a mere bailee as before, and can- 
not defend against the lender under the title of the purchaser at execution 
ONO 26. v 8.06 oinsin.ene n> greens cena ne dbmey ces necnetmne seanscense 198 


. A deed or will creating a life estate in a slave, in favor of a feme covert, 


to her separate use, without the interposition of a trustee, vests the whole 
beneficial interest in her, and the law makes her husband a trustee for its 
protection ; upon his death, the legal title also becomes vested in her.... 198 


. The husband’s assent to an arrangement entered into by the wife and her 


" brothers and sisters, respecting the division of her father’s estate, cannot 


be presumed, in the absence of all evidence that he assented to or ratified 
it, or that it was beneficial to him, or that his wife was accustomed to act 
as his agent; and if the agreement is not binding upon the husband, it is 
not obligatory on the other parties—Whitworth v. Hart et al......... 848 
A bona st a without notice fromhe husband, of a slave in his 
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possession by pu gift tose his father in-law, is not affected by the hus 
band’s assent to a deed of gift by which the slave is settled on the wife 
and her children.—Hitt and Wade v. Rush et al...............00085 563 
7. Property sent home by a father to his daughter.and son-in-law, on their 
marriage, must be regarded as an advancement, unless at the time a less 
estate is declared or limited.—Burnett v. Br. Bk. at Mobile et al....... 642 
8, When slaves are given by a father as an advancement to his daughter on 
her marriage, and pass inte the possession of her husband, his right to 
them becomes perfect, unless the grantor’s intention to exclude his marital 
rights, at the time the advancement was made, is clearly shown; and this 
right is not divested, as against his creditors, by his subsequent declara- 
tions and admissions in favor of his wife, which do not amount to a settle- 
ment to her sole and separate use. ......0. sce ccesceceseceesewees 642 
9. If the husband elects to treat slaves, which were sent home as an ad- 
vaneement to the wife by her father on her marriage, as the property of 
his wife under the will of her father, this might operate, in a controversy 
between her and her husband’s administrator, to vest the title in her in 
equity; but the husband while living would not thereby be estopped 
from asserting title in himself, nor would his creditors be prevented, after 
his death, from subjecting it to the payment of his debta............. 642 
10. When suit is brought against husband and wife, on a note executed by 
them jointly after marriage, and the wife pleads separately her coverture, 
to which plaintiff replies specially, and his replication is overruled, it is 
erroneous to enter judgment on the demurrer in favor of both defendants ; 
the proper judgment would be, that the wife be discharged, leaving the 
husband in court,—Hall y. Cannte d& Wife. ...........ceeceewecweces 650 
11. In assumpsit against husband and wife jointly, a count is demurrable 
which shows a cause of action against the husband alone—Henry & Wife 
Vg reat nehnnabmciniin on deena os 0 4%) ian ANe ie wks «09:9 685 
12. When suit is brought against husband and wife under the act of 1850, 
for articles of family supply, the declaration must distinctly aver that the 
wife had a separate. estate, which is sought to be charged............ 685 


INDICTMENT. 
See Criwmat Law. 


INJUNCTION. 

1. Chancery has jurisdiction to enjoin and abate a public nuisance, caused by 
the obstruction of a public road or highway; and the fact that the cor- 
porate authorities of the town within whose limits the nuisance is erected 
have been invested, by act of the legislature, with power to abate nuis- 
ances within the limits of the corporation, does not take away the juris- 
diction of chancery, without an express provision to that effect.—Hoole 
& Pani Vv. Attotney Gémeral, oo... lc cc ce ccc ecco cece 190 


2. When the bill contains no equity, it is good ground for dissolving an in- 
junction, even in vacation, if an answer has been filed.—Cave v. Webb 


ee ya SE WE SS Se a a a er 583 
8. An injunction in force against the negotiation of a note, does not destroy 
its negotiability.— Winston y. Westfeldt...............eeeeeeeeeee: 760 


INSOLVENT ESTATES. 
1. When a creditor files his claim against an insolvent estate, agreeably to 
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an order of the court, and afterwards brings suit on it against the admin- 
istrator de bonis non, the time which elapsed while the proceedings were 
pending in the Court of Probate cannot be dedueted to prevent the bar 
of the statute of limitations—Lee v. Leachman, Adm’r.............- 


INSURANOE. 

1, Where a lessee covenants to erect on the leasehold premises a building 
worth a specified sum, and to keep the premises insured, and after the 
building is erected the builder obtains a decree in a court of chancery 
upon his contract of building, under which decree he enters into posses- 
sion of the premises, without a sale, his possession is unauthorized and 
permissive only, and does not make him an assignee of the lease, so as to 
render him liable on the covenants contained in it—Merchants’ Insurance 


2. And if the builder, while thus in possession, insures the premises to the 
extest of his interest in the lease, the policy does not enure to the benefit 
of the lessor or his assigns, ror does it make the builder liable on the cov- 
enant of insurance contained in the lease ........... nthad'om nai Maes 

3. A decree of sale in a court of chancery, under a builder’s lien, does not 
invest the complainant with a right of entry, nor invest him with the 
legal title; and until a privity is created by the purchase of the lease- 
hold estate, a court of equity will not compel him to take an assignment 
of the lease, so as to render him responsible on the covenants contained in 


INTENDMENTS AND LEGAL PRESUMPTIONS. 

1. When the declaration sets out a note payable “one day after date,” and 
the note offered in evidence is payable “one day after,” the word “date” 
being omitted, the variance is immaterial, and the omission will be sup- 
plied by intendment.— White v. Word, Adm’r. ...........esseeeee ; 
In this State, the presumption arising from color indicating African Annet 
is, that the person is a slave; but this presumption, like all others, may 
be rebutted by proof, and the sufficiency of such proof is, in all cases, a 


j 


question for the jury.—Becton v. Ferguson. ..........s.eeeeeeeeeece 
3. The presumption of slavery arising from color may be rebutted otherwise 
than by proof of emancipation. .......6....0eeeeeeeeeeeeeeeseneee 


4, When the record shows that defendant Aaumeed to plaintiff’ s declaration, 
and it does not appear that any action was had on the demurrer, the Ap- 
pellate Court will presume that it was overruled before the issue of fact 
was submitted to the jury.—Eastland v. Sparks. .............+++++ ee 

5, And when no pleas appear in the record, but the judgment entry recites 
the appearance of the parties and the verdict of the jury, the Appellate 
Court will presume that a proper issue was formed. ..........+++ee0+ 

. 6, When two persons account together, and one gives a due bill for the bal- 

ance found against him, the legal presumption is, that this balance is the 

true one ;_but this presumption may be rebutted by proof, and either 
party may show that the balance so found was struck on a partial ac- 
counting, and may sue upon and enforce a contract outside of the settle- 

ment, on showing that it was not a part of it nor included in it.—Mills v. 

GOB. is iedvvcees coos ccccescvccerenes cece cseveae oceceee coves 
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INTEREST. 
1. Interest is but a just compensation for the withholding of the principal ; 
and when the principal is ascertained to be due at a particular period, 
and remains unpaid without a sufficient excuse, interest follows as an in- 
cident.— Whitworth v. Hart et al...... 0... ccc cece cece cece e ee eees 343 
2. An administrator is properly chargeable with interest on money in his 
hands, unless he makes affidavit that he has not used it, or, if he makes 
such affidavit, it is successfully controverted.—Hollis, Adm’r., v. Caugh- 
a BOSE. ot ETE is ET CRE 478 
8. A decree of the Orphans’ Court against an administrator, for the amount 
of which an action of debt on his bond is brought, bears interest from the 
time of its rendition —Kyle v. Mays, use of Pond.................. 692 





JUDGMENTS AND DECREES. 


1. A judgment of the Circuit Court, when affirmed on error in the Supreme 
Court, becomes merged in the latter judgment; and on sci. fa. to revive 
such judgment, the statement of the rendition of the judgment in the 
Cireuit Court must be regarded as inducement merely, and not issuable 
matter: a plea, therefore, denying the rendition of the Cireuit Court 
judgment as demurrable as a plea of nul tiel record—Dunean, Adm’r, v. 
BN boise ce SO GES bee Fen ches sevuedeacebestusevecevesivercs 150 

2. A judgment sought to be revived by sci. fa. imports on its face absolute 
validity, and cannot be impeached by pleading any matter behind it.... 150 

3. When money is collected under execution from an administrator’s surety, 
on a decree of the Court of Probate against the administrator in favor of 
the administrator de bonis non, and the decree is reversed by the Appel- 
late Court after the collection of the money, and after its distribution by 
the administrator de bonis non among the distributees of the estate, the 
surety may recover the money so paid in asswmpsit.— Williams v. Sim- 


4. A decree of the Court of Probate is not final, unless it makes distribution 
of all the assets found to be in the hands of the executor or administrator, 
among all the parties who appear by the record to be interested in the 
estate, and unless all the parties in interest are before the court, either in 


person or by notice.—Hollis, Adm’r. v. Caughman & Wife ........... 478 
5. But when the decree purports to be final, and execution is awarded upon 
it, it may be revised on writ of error, although not in fact final........ 478 


6. A writ of error lies under the act of 1848, from a decree of the Court 
of Probate, rendered on anannual settlement by an administrator. (Over- 
ruling Price v. Stewart, 16 Ala. 40, and re-affirming Savage v. Benham, 
11 Ala. 49.)—Thompson & Wife v. Hunt, Adm’r................0055 517 
7. But the act of February 11, 1850, so far modifies the act of 1843, as to 
destroy the final character of such decrees and render them interlocu- 


ep ETE Le aD LER LATE LL RLS EEO EEL CLEC 517 
8. An assignment of a judgment is not required to be under seal.—Becton 
ere Pee eee eee eeE SOT LSE E EEL ETE EES ESET Ee 599 


9. A decree of the Court of Probate against an administrator in favor of 
“ the legal representative” of a distributee, is void for uncertainty.—Kyle 
v. Mays; use of Hatchett. .........ccccccccccccccccsccccsccvcncs 6738 
10. Although such decree is void, yet the settlement may be regarded as evi- 
dence of a debt against the administrator, so as to authorize a recovery 
by the person entitled to receive it after he is judicially ascertained.... 678 
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11, The failure to pay such a decree does not amount to a devastavit, so as 
to authorize an action on the administrator’s bond, until after the person 
who is to receive it is judicially ascertained. ..........c0ceeeec eee 

12, An endorsee who acquires a negotiable note before maturity, bona fide 
and for valuable consideration, without notice, is not bound by a decree 
in a chancery suit to which his endorser was a party, although he ac- 
quired the note after the rendition of the decree.— Winston v. Westfeldt. 


JUDICIAL SALES. 


1, When the deputy sheriff becomes the purchaser of lands sold under exe- 
cution at an undervalue, after having himself forbid the sale at the instance 
of the defendant in execution, the sale will be set aside on motion of the 
plaintiff in execution, if application is made in proper time—Daniel v. 
Modawell ..... eS SLC TESIE TET CEES Li chic Pike ths ks, 

. But when the application is not made until after the expiration of more 
than four years from the time of sale, the plaintiff having neglected to 
avail himself of the ordinary and accessible means of information within 
his reach, and in the meantime the land has passed into the possession-of 
sub-purchasers for valuable consideration, who have received conveyances 
and made valuable improvements, the motion comes too late.......... 

3. The plaintiff's ignorance of the fact that the sale was forbidden by the 

deputy sheriff who became the purchaser, does not excuse his laches in 
failing to make the motion to set aside the sale within a reasonable time, 
when he was apprised of other circumstances which were sufficient to put 
him upon inqulegwinsiiett. 5s sewer ews Jos bases adie bewaweks 
4. When land is sold by an administrator under an order of the Court of 
Probate, it is bound for the payment of the purchase money until a decree 
is made divesting the legal title ; and if the purchaser dies before a de- 
cree is rendered, the right which his heirs have to demand a legal title on 
the payment of the notes given by the deceased for the purchase money, 
is equitable assets of his estate, which neither the Court of Probate nor 
the Court of Chancery can direct to be appropriated to the payment of 
the notes in preference to the other debts of the estate—Vaughan and 


bo 


660 


365 


365 


Hatcher, Adm’rs. v. Holmes’ and West’s Heirs... .........02ceeeees - 593 


5. In such case, the Court of Probate, under the power conferred on it by 
statute for the sale of lands, may direct the sale of the decedent’s incho- 
Che CONES 6B ind 6% Boars Hk RIN. Cries be Sade ode ede Vers cae BADEEB. 

6. When land is sold by the sheriff under execution, as the property of the 

defendant therein, which is at the time in the actual possession of another, 
elaiming bona fide to hold it in his own right, whether by color of paper 
title or otherwise, the purchaser acquires only a right of property, con- 
nected with a right of possession, which can only be enforced by action 
at law, and can neither be sold nor asserted by foree.—Coleman v. Hair. 
. The statute of 1842 (Clay’s Digest 502,) authorizing the redemption of 
lands sold under execution, does not operate on a sale made since the 
passage of that act, by the marshal, under an execution issued on a judg- 
ment of the Circuit Court of the United States for the Southern District 
of Alabama, rendered in 1840.—Beck, Adm’r. 'v. Burnett..........+- 


a 


JURISDICTION. 
1. When suit is instituted before a justice of the peace on a promissory note 


596 
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the eantanhol whieh, with legal interest thereon a aceraing up to the rendi- 

tion of the judgment, exceeds fifty dollars, the justice has no jurisdiction 

to render judgment for fifty dollars or less, unless the plaintiff enters a 

credit for the excess or otherwise releases it, before or at the time of the 

rendition of judgment.—Crabtree et al. v. Cliatt.................... 180 
2. The want of jurisdiction apparent on the face of the proceedings before 

the justice may be pleaded in abatement, or the appellate court may, ex 

mero motu, declare the judgment coram non judice and void........... 180 
8. The jurisdiction of the justice is to be determined in the appellate court, 

not by the amount of the recovery, but by the amount legally due or ac- 

tually claimed at the time judgment was rendered. ..............+++- 180 


JURY AND JURORS. 
1. When a juror is summoned in a criminal case, the sickness of his family, 
if of such a character as to demand his personal attention, is a sufficient 
exeuse to authorize his discharge, on application to the presiding judge. 
— ian Gi Thaw M88. 6 OU INES aad eee RE 50 
2. But when the record shows that, after a list of the jurors directed by the 
court to be summoned had been served upon the prisoner, and before the 
day appointed for his trial, two of the pannel were discharged from their 
attendance by the judge, without the knowledge or consent of either the 
prisoner or his counsel, and that the prisoner, by his counsel, objected at 
the trial te the action of the court, the judgment of conviction will be 
reversed on error, although the bill of exceptions reeites that they were 
discharged “on the ground of the sickness of their families.”.......... 50 
3. In such case, the prisoner may move for a venire de novo ; but when the 
record shows that he objected at the trial to the action of the court, and 
that the court then decided that the jurors were properly discharged, thie 
is equivalent to deciding that there was no ground for a venire de novo, 
and the objection may be taken on error assigned in the Appellate 
COUN EET. 0S i. SESS Ne SR Bi 0s HR REED. 50 
4. An oath taken by the jury who are appointed to view and mark out the 
road, in the following words : ‘- We do solemnly affirm, that we will im- 
partially view and mark out said road, as named in said order to us 
directed, to the best of our skill and ability,” is not a substantial compli- 
ance with the requisition of the statute, (Clay’s Digest 507 § 4.)\—Molett 


5. When the jury who were appointed to view and mark out the road, are 
also empannelled to assess the damages occasioned by it to the persons 
through whose lands it passes, they should te sworn and charged with 
a view to the assessment of such damages, as directed by the act, (Ib. 
507 § 5;) and the failure to do this is an irregularity fatal to the pro- 
ETE PUMP IT EELS ET PEAT cikte tin a Peele 484 
6. When a person through whose lands a road passes, as established by the 
Commissioners’ Court, wishes to challenge jurors, the challenges must be 
made before the jury are sworn, and before they enter on their duties... 484 


JUSTICES OF THE PEACE. 

1, When suit is instituted before a justice of the peace on a promissory note 
the amount of which, with the legal interest thereon accruing up to the 
rendition of the judgment, exceeds fifty dollars, the justiee has no juris- 
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diction to render judgment for fifty dollars or less, unless the plaintiff en- 
ters a credit for the excess or otherwise releases it, before or at the time 
of the rendition of the judgment.—Crabtree et al. v. Cliatt............ 


. The wantfof jurisdiction apparent on the face of the proceedings before 


the justice may be pleaded in abatement, or the appellate court may, ex 
mero motu, declare the judgment coram non judice and void. ......... 


. The jurisdiction of the justice is to be determined in the appellate court, 


not by the amount of the recovery, but by the amount legally due er ac- 
tually claimed at the time judgment was rendered, ..............000 


LANDLORD AND TENANT. 


1 


The relation of landlord and tenant may be presumed from the conduct 
of the parties in reference to each other, and in respect to the lands which 
are the subject of the rent—Rainey v. Capps...............0000005 


. An agreement made on Sunday, for the rent of land, is void under the 


statute, and cannot be set up by either party as a contract; yet it may 
be looked to, in connection with other circumstances, to explain the char- 
acter of the defendant’s possession, and to account for the subsequent con- 
duet of both parties in relation to the land: it may be proved as a de- 
claration or admission on the part of the plaintiff, forming part of the res 


. When a tenant is sued for unlawful detainer, it is not necessary, in order 


to make out his defence, that he should show all the terms of the contract 
of rent; it is sufficient, if he shows that he is in as the tenant of the 
plaintiff, for a term which is unexpired when the proceeding is instituted. 
If the holding for the entire term is, by the contraet of lease, made to 
depend upon some act to be done by him before its commencement or 
during its continuance, the plaintiff must show this, and if he fail to do 
80, and to insist upon it, he will be held to have waived it............. 


LEASE. 


1. 


Where a lessee covenants to erect on the leasehold premises a building 
worth a specified sum, and to keep the premises insured, and after the 
building is erected the builder obtains a decree in a court of chancery 
upon his contract of building, under which decree he enters into posses- 
sion of the premises, without a sale, his possession is unauthorized and 
permissive only, and does not make him an assignee of the lease, so as to 
render him liable on the covenants contained in it—Merchants’ Ins. Co. 


. And if the builder, while thus in possession, insures the premises to the ex- 


tent of his interest in the lease, the policy does not enure to the benefit of 
the lessor or his assigns, nor does it make the builder liable on the cove- 
nant of insurance contained in the lease. ...... 0.0... cece ede e cece ees 


. A decree of sale in a court of chancery, under a builder's lien, does not in- 


vest the complainant with a right of entry, nor invest him with the legal 
title; and until a privity is created by the purchase of the leasehold 
estate, a court of equity will not compel him to take an assignment of 
the lease, so as to render him responsible on the covenants contained in 


4, When the contract of lease is silent, the law implies an obligation on the 
part of the lessee to use the property in a proper and tenant-like man- 


180 


180 


180 


288 
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168 
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ner, alien exposing the buildiags to ruin or ‘wants by acts of omis- 

sion or commission, and not to put them to a use or employment ma- 

terially different from that in which they are usually employed—Nave 

V. Barry Chak sscs ei se eases Fos es Fee NW Se eee ie. 382 
5. The lessees have, by implication, the right to put the premises to such use 

and employment as they please, not materially different from that in 

which they are usually employed, to which they are adapted, and for 

which they were constructed ; they have also the common law right to 

assign or transfer their interest to a third person, to put him in posses- 

sion of the property, and to clothe him with all their rights and privi- 

leges under the contract, and this right can only be restrained by ex- 

SO ets 5k «issn onicitg oak vans hawwe betebeaidwied vee wetebne 882 
6. A stipulation ina lease “to repair and deliver up” binds the lessee to 

rebuild, in case of loss by fire during the term; but a stipulation “to 

deliver up” simply imposes an obligation against holding over........ 382 
7. In the construction of written contracts which are in themselves perfect, 

all incidents or legal implications form part and parcel of the contract, 

as if actually incorporated therein. ..........0+eeeeeeeeeeceeeees . 382 
8. When the lease contains no express stipulation against the lessee’s right 

to assign his term, parol proof is not admissible to show that the premises 

were to be used and occupied by the lessee himself...........-.0++6+ 382 
9. When a house is leased which was built for a hotel, and the lease contains 

no stipulation as to the employments which shall be carried on un it, the 

lessee may use it asa seminary for young ladies; or he may underlet 

it to another, to be used for that purpose............ceeeeeeeeeeee 382 











LIEN. 

1. Where a lessee covenants to erect on the leasehold premises a building 
worth a specified sum, and to keep the premises insured, and after the 
building is erected the builder obtains a decree in a court of chancery 
upon his contract of building, under which decree he enters into posses- 
sion of the premises, without a sale, his possession is unauthorized and 
permissive only, and does not make him an assignee of the leage, so as to 
render him liable on the covenants contained in it.—Merchants’ Ins. Co. 
VARRRa See le dei cenit lee Biiick Suen Ce iicint s swalnisios otdeie 168 

2. And if the builder while thus in possession, insures the premises to the 
extent of his interest in the lease, the policy does not enure to the bene- 
fit of the lessor or his assigns, nor does it make the builder marae on the 
covenant of insurance contained in the lease... ............00 ef eeeee 168 

3. A decree of sale in a vourt of chancery, under a builder’s lien, does not 
invest the complainant with a right of entry, nor invest him with the legal 
title; and until a privity is created by the purchase of the leasehold es- 
tate, a court of equity will not compel him to take an assignment of the 
lease, so as to render him responsible on the covenants contained in it... 168 

4. The act of 1841 amending the charter of the Firemans’ Insurance Compa- 
ny of Mobile, (Acts of 1840-41, p. 18,) makes it optional with the Com- 
pany to prohibit the transfer of stock by stockholders who are indebted 
to it; but until that option is made, no lien is created upon the stock of a 
stockholder, and consequently no right to retain it for the satisfaction of 
debts due.—Perrine v. Firemans’ Ins. Co. of Mobile................. 575 

5. If the Company does not actually fix its lien upon the stock of a stock- 


er + 
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holder who is its debtor, by refusing to permit its transfer, and no requisi- 
tion is made upon the Company by the surety, to refuse to permit its 
transfer for his protection, the Company may allow the transfer to be 
made, without losing any right against the surety........... ...0000- 
6. An execution creates a lien on the personal property of the debtor with. 
in the body of the county to which it runs, from the date of its receipt 
by the sheriff; and if executions are regularly issued from term to term, 
the lien is not lost, but suspended merely, by the removal of the proper- 
ty from one county to another within the State-—Newcombe v. Leavitt. 





LIMITATIONS, STATUTE OF. 


1. The statute of limitations which provides (Clay’s Digest 481 § 34,) that 
no person shall be prosecuted for any fine or forfeiture under any penal 
statute, unless the prosecution is instituted within twelve months after 
the fine or forfeiture is incurred, does not apply to summary proceedings 
against a tax collector under the act of 1820, for failing to pay over 
taxes.— Walker et al. v. Chapman, Governor............seceneeeeees 

. When a creditor files his claim against an insolvent estate, agreeably to an 
order of the court, and afterwards brings suit on it against the adminis- 
trator de bonis non, the time which elapsed while the proceedings were 
pending in the Court of Probate cannot be deducted to prevent the bar 
of the statute of limitations—Lee v. Leachman, Adm’r.............. 

3. The statute of limitations, so far as it affects rights to personal chattels, 

acts not merely upon the remedies for their recovery, but upon the title 
itself, so thata title vicious in its inception ripens into a perfect one by 
mere lapse of time——Newcombe v. Leavitt...........020ceeeeeeees 

4. When personal property to which a lien has attached by the delivery of 

an execution to the sheriff, is removed to another State, where it is ac- 
quired and held by a bona jide purchaser until the statute of limitations 
of that State has barred its recovery, and then is brought back by him 
to this State, his title is perfect against the execution creditor, although 
he has had executions issued from term to term... ....0.0+seeeeeeees 

5. The limitation for writs of error from decrees of the Court of Probate, is 
three years.—Binford v. Binford..............-eeeeeeeeeeeeeeeees 

. When a minor propounds his interest by petition to the Court of Probate, 
and is made a party to a decree previously rendered, for the purpose of 
contesting its validity by writ of error, the entry making him a party 
relates back to the rendition of the decree, and he must sue out his writ 
of error within three years from the rendition of that decree.........+ 


te 
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LiS PENDENS. 
See Norice, 3, 8, 9, 10, 11. 


MARRIAGE AND DIVORCE. 

1, Though a man marries never so often, he can have but one lawful wife 
living ; so long as she is alive, and the marriage bond remains in full force, 
all his subsequent marriages, whether meretricious or founded in mistake 
and at the time supposed to be lawful, are utterly null and void, and no 
decree of divorce is necessary to annul them.—Martin’s Heirs and Adm'rs 


to 


. Proof of marriage by an eye-witness is not required, nor is it indispensa- 
ble that the license with the minister’s return thereon endorsed should be 
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produced; itis only necessary that the proof should be sufficient to sat- 
isfy the jury that the marriage did actually take place............... 86 


. The bond given by the intended husband, preliminary to obtaining a li- 


cense, is relevant and legal proof of the marriage; but when the marriage 
was celebrated in another State, to make a certified copy of the bond 
admissible in evidence here, it should be shown that it was required by 
the laws of that State to be recorded, and the copy should be authenti- 
cated according to the act of Congress of 1804. (Clay’s Digest 619.)}— 86 


MARRIED WOMEN, SEPARATE ESTATES OF. 


1. 


A deed or will creating a life estate in a slave, in favor of a feme covert, 
to her separate use, without the interposition of a trustee, vests the whole 
beneficial interest in her, and the law makes her husband a trustee for its 
protection; upon his death, the legal title also becomes vested in her— 
ee OT a YES ES ETEL ER EEE ES TEL ES LETT EEE 198 


. When suit is brought against husband and wife under the act of 1850, for 


articles of' family supply, the declaration must distinctly aver that the 
wife has a separate estate, which is sought to be charged—Henry & 


MASTER AND SERVANT. 


ty 


If a slave throws off the authority of the master, puts himself in a hos- 
tile attitude towards him, resists his dominion and control by physical 
force, evincing by his acts, while ina personal conflict with the master, a 
design to make that resistance effectual in escaping from his dominion 
and authority, the master has the right to employ such means, and so 
much force to any extent, as will be effectual to subdue him. But if the 
slave is not resisting the master by physical force, or by hostile acts, and 
is simply in a state of disobedience, without personal violence towards 
the master, then the latter can only administer such punishment as is ap- 
propriate to the case, without endangering life or limb—Dave v. The 
DNs picks s Pees de Sigs d oa bind. at 4 0d¥ es Ws an toa GA beree sts gee 28 


. The slave undoubtedly has the natural right of self-preservation or self- 


defence; but in order to avail himself of this for the justification of his 
acts, he must not himself be a wrong-doer. If, in the perpetration of a 
wrong, he does an act which he might justify if he were in the right, the 
law will no more protect him on the ground of natural right, than it will 
IF I, POs osc. S iind vo dawns ven dns veciecatece shghur eves 28 


. It seems, that malice is not a necessary ingredient of the offence denounced 


by the second section of the fifteenth chapter of the Penal Code (Clay’s 
Digest 472 § 2,) against a slave “who shall commit an assault with in- 
tent to kill any white persom.”...........cccccccvescccccccccccess 28 


. When a slave, in a personal conflict with his master, resists his authority 


by physical force, and in that resistance kills his master, he cannot reduce 
the crime from murder to manslaughter, by showing that in the com- 
mencement of the resistance he had no design to take life............ 23 


. If a slave stabs his master with intention to kill, while resisting his auth- 


ority in a personal collision with him, it is no justification of the act that 
the slave was impressed at the time with a reasonable sense of imminent 
CR OTe: a5 iiss ois 55 0b 60 ER 08S bee hha Hedi F000 Se 088 23 


. On principles of public policy, a master is liable to third persons for the 
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misfeasance, negligence or omissions of duty of his servant, while acting 
within the scope of his employment; but the courts have refused, upon 
considerations peculiar to the relation of master and servant, to apply 
this rule to cases where one servant receives an injury from the negli- 
gence of another, while both are acting in the common business of the 
same master. — Walker v. Bolling. ..............cceeececcceccceees 294 

7. ‘The master is bound to use erdinary care towards his servant, and not 
expose him to unnecessary risks; and this duty he does not discharge, 
when he associates with him in a service of peril those who are wanting 
SCOURS Se IN 5 oes icc dpc sda ce chectoctecsscree’ 294 

8. The owner of a steamboat is responsible for injuries to a slave employed 
as a deck hand on the boat, which are caused by the explosion of the boat 
through the habitual gross negligence of the first engineer, of which the 


9. The fact that the engineer was licensed is prima facie proof of his com- 
petency, but does not authorize the captain to retain him, after he has 
been informed of his habitual gross negligence...............s0000- 294 

10. Where there is a general manager or superintendent, who is invested by 
the common employer with the duty and authority of employing and dis- 
missing the inferior agents or servants who are under him, the master is 
responsible for acts of negligence on the part of the superintendent in fail- 
ing to exercise due care and diligence in employing competent agents, or 
in not dismissing those who are proved to be incompetent. (Per Phe- 
lay Ddeo.oinvinapien cvcine'sce ese bes palnsitge 00 cidpw eons us tess e aoe 294 

11, The master is not responsible in trespass for injuries to stock committed 
by his slaves, under the direction of his overseer, of which the master 
was ignorant, and which he neither authorized nor directed.—Lindsay v. 
Gene cnhens evidhiin cpio y nec nish 0:06 0 166i bin WEST HON we veh 629 


MORTGAGES. 
1, An unrecorded deed or mortgage is valid and binding between the parties 
themselves, and passes the legal estate—Center y. P. & M. Bank et al... 648 
2, An assignment of a note is an equitable assignment of a mortgage to se- 
cure its payment; and although the legal estate in the lands remain in 
the mortgagee until the mortgage itself is assigned, yet he holds it in 
trust for the assignee of the notes, who may proceed in a court of equity 
in his own name, after the law day, to foreclose against the mortgagor... 645 
3. A mortgagee is estopped from setting up against his assignee a title which 
dwelt in him at the time of the assignment, or one which he afterwards 
SI ss Crab tae e Gabe pone cans videvsgebanseeesn pi peccverecons 648 
4. If a person purchase an estate pending a suit involving the question of 
title to it, he will be considered a purchaser with notice, although no party 
to the suit; and a bill to foreclose a mortgage on the premises, is a suit 
involving the title, within the meaning of the rule...............+.- 648 
5. When a mortgage which is duly recorded recites that the premises are 
“the same this day conveyed by the said” mortgagee to the mortgagor, 
and now reconveyed to secure the payment of the purchase money,” the 
recital is sufficient to charge all persons who claim through the mortgagee 
with notice of the existence of his deed to the mortgagor............ 648 


NONSUIT. 
1. A writ of error lies under the act of 1846, in all cases in which a non-suit 
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is taken on account of the adverse ruling of the court upon the pleadings 
in the cause.—Duncan, Adm’r, y. Hargrove et al........ bcmmassuted stn OO 


. The act of 1846 embraces proceedings by scire facias commenced since 


its passage, to revive a judgment rendered previously to its passage... 150 


. In scire facias to revive a judgment against several joint defendants, if 


one defendant pleads separately, and issue is taken on his pleas, while 
the plaintiff demurs to the pleas of the other defendants, and, on account 
of the adverse ruling of the court on the demurrers,.takes a non-suit, a 
writ of error under the act of 1846 on this non suit is properly sued out 
against all the defendants; in such case, the writ does not amount to a 
discontinuance as to the defendant upon whose pleas issue was taken... 150 


. When the court overrules plaintiff's objections to testimony offered by 


defendant, and charges adversely to his right to recover, he may except 
to the rulings of the court, and take a nonsuit under the statute.-—Black- 
i EES 05 nn sy'n s os baked acd minde dae pains Css cane ee shin 613 


NOTICE. 


3S 


te 


In all summary proceedings by motion, the judgment, whether by default 
or otherwise, must show affirmatively every fact necessary to give the 
court jurisdiction; and when the statute requires a certain notice to be 
given, the record must show that notice was given for the time, and in the 
manner required.—Arthur et al. v. The State............ccees seers 61 


. But when the statute, under which the proceedings are had, does not, in 


terms, require notice to be given for a certain number of days, or is silent 
in respect to notice, it will be sufficient, if the judgment entry shows that 
due or reasonable notice was given to the defendant................. 61 


. The pendency of a foreclosure suit, from the time when service is perfected, 


is constructive notice of the mortgage, although it is not recorded accord- 
ing to the requisition of the statute-—Hoole & Paullin v. Attorney Gen- 
RSS ETSEA PEO PTR SO. SIU OA SU. 8 1G SWE BOF 190 


. Notice is a matter of fact for the determination of the jury from the evi- 


dence before them.—Saltmarsh v. Bower & Co.............0008: sha teal 


. The record of the proceedings of the Commissioners’ Court in the estab- 


lishment of a road, must show upon its face every fact necessary to give 
the court jurisdiction ; a recital in the record, that “notice in all respects 
according to the statute was proven, by advertisement at the court house 
door and three other public places in the county,” does not show that the 
notice was given for thirty days, as required by the statute—Molett v. 


. If a subsequent Sathana is put in possession of such facts concerning the 


title of the vendor as would cause a prudent man to make further inquiry 
before completing his purchase, he cannot invoke the statutes of registra- 
tion against a prior bona fide purchaser for valuable consideration, but is 
chargeable with the notice required by the statute, and entitled tu no pro- 
tection.—Center v. P. & M. Bank et al... 1... seeeceeeceeee cone 6438 


. If the first purchaser fails to record his deed, the onus of sevciag notice to 


a subsequent purchaser or judgment creditor is thrown on him........ 643° 


. Ifa person purchase an estate pending a suit involving the question of ti- 


tle to it, he will be considered a purchaser with notice, although no party 
to the suit; and a bill to foreclose a mortgage on the premises, is a suit 
involving the title, within the meaning of the rule..............205- 643 


. Lis pendens, which ina chancery suit begins with the filing of the bill and 
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service of ulppoiein; nid continues until the final orders are taken in the 


case, is notice of every fact contained in the pleadings which is pertinent 
to theissue, and of the contents of exhibits to the bill which are produced 


When a mortgage which i is duly recorded recites that the premises are 
“the same this day conveyed by the said” mortgagee to the mortgagor, 
“and now reconveyed to secure the payment of the purchase money,” 
the recital is sufficient to charge all persons who claim through the 
mortgagee with notice of the existence of his deed to the mortgagor. . . 
The doctrine of lis pendens does not apply to negotiable paper.— Win- 
ston v. Westfeldt....... Ho cgshecoDNascesevaccstvectueeensc@ene's 


PARENT AND CHILD. 


1, 


An advancement is a provision made by a parent to his child, of money 
or property, the entire interest in which passes out of the former in his 
lifetime, though it is not necessary, in all cases, that it should take effect 
in possession before his death—Grey’s Heirs v. Grey’s Adm’rs........ 


. A promissory note executed by a child to his father, is, of itself, no evi- 


dence of an advancement; and it is error to allow it to go to the jury “as 
evidence Of am acvaMOGEneMh,”. . . 2... 2 200 0 vipc'c.c00.0'6.000,009.06 09 veces 


. But parol proof is admissible to show a subsequent sncinial between 


the payee and maker, by which the former parted with all interest in the 
money secured by the note, as an advancement to the maker.......... 


PARTNERSHIP. 


1, 


If a partner borrows money, upon the security of his firm’s acceptance 
of another's draft, the acceptance, in the absence of matter which will 
avoid it, establishes the relation of debtor and creditor, to the amount of 
the draft, between the firm and the lender—Saltmarsh y. Bower & Co. 


. When defendant is sued as surviving partner of a firm, in an action on 


the case for fraud and deceit in the purchase of a slave, the declarations 
of his deceased co-partner, by whom the contract was made, before and 
after the purchase, as to his object in purchasing, are not admissible evi- 
denee for the defendant, to show that his co-partner made the purchase 
on his own individual account, and not on account of the firm—Dixon v. 


PLEADING AND PRACTICE AT LAW. 
1. In seire facias to revive a joint judgment against two or more defendants, 


a plea by one of them, averring that he was the security of his co-defend- 
ant on the note which was the foundation of the judgment; that his co- 
defendant had taken the case to the Supreme Court by writ of error, 
where the judgment was affirmed; that execution issued on said affirmed 
judgment, which was levied on property of his co-defendant; that a forth- 
coming bond was thereupon executed, upon which he was not a party ; 
and that said bond was returned forfeited—is demurrable for vagueness 
and uncertainty, and is also defective in substance: it should aver, that 
plaintiff did some act, or omitted to do some act which he was bound to 
perform, in consequence of which the judgment on the forfeited forthcom- 
ing bond become fruitless—Duncan, Adm’r., v. Hargrove et al......... 


2. So also, a plea averring that defendant was security for his co-defendant 


on the note which was the foundation of the judgment, and that an exe- 
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cution whieh issued from the Supreme Court on said affirmed judgment, 
was levied on property of his co-defendant sufficient to satisfy it, which 





3, So also is a plea, which avers that sufficient property of his co-defendant 
was sold by the sheriff or coroner to pay the debt, and that the money, 
the proceeds of the sale, went into the hands of said sheriff or coroner 
whilst said execution from the Supreme Court was of force in his hands, 
and was unaccounted for. The legal conclusions from such allegations 
would be, that said levy and sale were made under other process in the 
hands of the officer, which had priority of plaintiff’s exeeution........ 150 
4. A judgment sought to be revived by sci. fa. imports on its face absolute 
validity, and cannot be impeached by pleading any matter going behind 
hs sagt pai osenee scidyensenscsce cauedes ce beyitties eiebe dieUe 150 
5. When plaintiff files several replications to pleas which are not embraced 
in the act of 1846, (Pamphlet Acts p. 36,) the defendant may either de- 
mur generally, or may call on the plaintiff to elect which one he will re- 
tain, and move the court to strike out the others............-....+0+- 150 
6. Bankruptey may be pleaded to a scire facias to revive a judgment, and 
when it is pleaded “in short by consent,” the Appellate Court will pre- 


sume that it was well pleaded... ..............02cccccccvccceceeees 150 
7. Case and trover may be united in the same declaration—Dixon v. Bar- 
clay... iS cxile PE SAADAEES Gas veeene Ce ceee Pe veneers veces ob ck ce 370 


8. A count in assumpsit on a lease, not under seal, which avers the perform- 

ance by the plaintiff of his part of the agreement, and the non-payment 

of the rent by the defendant, and then alleges that the buildings were 

destroyed by fire, and in consequence thereof were not delivered up, but 

were wholly lost, is not demurrable, either for duplicity, or for misjoinder 

of breaches; the non-payment of the money is the only breach alleged, 

and the other allegations are mere surplusage.—Nave v. Berry etal... 382 
9. Where a contract contains several stipulations, the pleader may assign in 

each count as many breaches as he pleases, and each breach must be upon 

a distinet stipulation ; but he cannot assign in one count two breaches of 

theanme stignalation, 666 :s:0.006004 cand snccccccdoenesesccepes @ o09:0 888 
10. A plea in abatement for a defect in the writ must set it out on oyer, so 

that the court may judge whether the objection is sustained by it.—Gar- 

Re Ne ola ccc bea ncnaess ohengeedsne0 cstecse . 494 
11. When a judicial attachment is sued out against a defendant who avoids 

the service of process, he cannot by plea put in issue the grounds on which 

it issued as contained in the affidavit. .............. ccc cee eee cece 494 
12. Duplicity in a plea in abatement is fatal on general demurrer......... 494 
13. The general rule is, that when a statute requires service for a fixed num- 

ber of days, the mode of computation is, to include the day of service, 

and to exclude the other; but when it requires a number of entire days, 


both must be excluded... ... Seen Messeaeccebiates ress ccecelecss 494 
14, A writ issued on Wednesday is properly returnable to a term of the 
court commencing on the following Monday..................eeeees 494 


15. On seire facias to revive a joint judgment against two executors, if one 
of them is a non-resident, his name may be omitted out of the writ, or, 
if he is included in the writ, and not served with process, the plaintiff 
may enter a discontinuance as to him, and proceed to judgment against 
the other.—Hanson v. Jacks and Wife...............ceeeeeeeee wee. 549 
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16. A writ in the name of “ Reuben Chapman, Governor, é&c.,” is his indi- 
vidual suit, and will not support a declaration in the name of “ Reuben 
Chapman, Governor of the State of Alabama.”—Chapman v. Spence 


17. When there is a total departure from the writ, it is not necessary to 
plead it in abatement, but the declaration may be stricken from the files 
A Ser Ee re eee es SESE ETS eS eee Tee 588 

18. When suit is brought for the use of a third person, he cannot use the 
name of one nominal plaintiff in the writ, and another in the declaration : 
the nominal plaintiff being an indispensable party, the variance is fatal.. 588 

19, A female who is a resident of this State, whether a citizen or foreigner, 
may maintain an action of slander under the act of 1880, which makes 
“all words spoken and published of any female person of this State, 
falsely and maliciously imputing to her a want of chastity,” actionable in 
themselves.—Sidgreaves v. Myatt. ..........cccceceeee ec seeeeees 617 

20. In a suit under this act, the allegation in the declaration that plaintiff was 
chaste and in good repute, is inducement merely, and can only be put in 
issue by an appropriate plea ; the general issue would not traverse it, except 
so far as to allow the defendant to introduce evidence of a want of chas- 
tity in mitigation of damages... ........... ccc ccc cc ccccerccerecs 617 


. 21, When the witnesses are put under the rule, and one of them remains in 


court during the examination, without the knowledge of the party for 

whom he was summoned, it is discretionary with the court to allow him: 

SIE FE ios aviacien cuss vse hs cepnceys sscuneveviretleeee 617 
22. When suit is brought against husband and wife, on a note executed by 

them jointly after marriage, and the wife pleads separately her coverture, 

to which plaintiff replies specially, and his replication is overruled, it is 

erroneous to enter judgment on the demurrer in favor of both defendants ; 

the proper judgment would be, that the wife be discharged, leaving the 

husband in court.—Hall v. Cannte and Wife. ...........0ecceeeeeeee 650 
23. In assumpsit against husband and wife jointly, a count is demurrable 

which shows a cause of action against the husband alone—Henry and 

EO OS Ta aK 66s 855 0 04 5550 soc cas ess enepabnducheskhs 685 
24. When suit is brought against husband and wife under the act of 1850, 

for articles of family supply, the declaration must distinctly aver that 

the wife has a separate estate, which is sought to be charged.......... 685 


PRINCIPAL AND AGENT. 


1, An agent of a commission merchant who receives commissions on all the 
cotton which he procures and ships to his principal, is a competent wit- 
ness for the latter, in a suit concerning the title to certain bales of cotton, 
which the agent had procured and shipped, and on which he had received 
his commissions.—Bryan v. Smith. ............ cece ec ceeecceceeees 534 

2. When the hirer of a slave is sued individually for the hire, and he defends 
on the ground that the contract was made with him as agent of another, 

a letter from his principal to defendant, written after the contract was 
made, and showing a ratification of it by the principal, is admissible evi- 
dence for defendant.— Waring v. Moseley, Adm’r.................06: 667 


PROBATE, COURT OF. 
1. The statutory jurisdiction of the Court of Probate in the allotment of 
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dower is in derogation of the common law, and the proceedings must 
therefore conform to the statute in every essential particular. The peti- 
tion must allege the marriage, the seizin of the husband during cover- 
ture, and his death; it must contain a description of the lands in which 
dower is claimed, and aver that they lie in the county where the petition 
is filed; it must also show whether the deceased died testate or intestate, 
who are his heirs, who his personal representatives, if any, and who the 
tenants of the freehold; the record must also show that the necessary 
parties are before the court.—Martin’s Heirs and Adm’rs v. Martin.... 86 
2. In the exercise of its summary jurisdiction over the subject of dower, the 
Court of Probate has no equity jurisdiction, but proceeds according to 
the rules of law; so that if the demandant has a legal right to dower, 
it is the duty of the court to allot it, irrespective of considerations which 
are purely of equitable cognizance. ..........eecesecceccceeccccece 86 
3. The Court of Probate has no jurisdiction to go into an inquiry, whether 
lands in which dower is claimed were purchased by the deceased with 
money obtained by him from a woman with whom, after a voluntary sep- 
aration between him and demandant, he had contracted a supposed mar- 
riage, and with whom, as his lawful wife, he lived until his death. ..... 86 
4. A court of probate in this State can confer no authority on an administra- 
tor or guardian to receive the rent of lands lying without the limits of 
the State; and his receipt of the rents being in his own wrong, the law 
implies an undertaking on his part to pay it to the persons who, in justice 
and equity, are entitled to it—Smith’s Ex’rs. v. Wiley..............- 396 
5. A decree of the Court of Probate is not final, unless it makes distribution 
of all the assets found to be in the hands of the executor or administrator, 
among all the parties who appear by the record to be interested in the 
estate, and unless all the parties in interest are before the court, either in 


person or by notice.—Hollis, Adm’r., v. Caughman and Wife.......... 478 
6. But when the decree purports to be final, and execution is awarded upon 
it, it may be revised on writ of error, although not in fact final.......... 478 


4. A writ of error lies under the act of 1848, from a decree of the Court of 
Probate rendered on an annual settlement by an administrator. (Over- 
ruling Price v. Stewart, 16 Ala. 40, and re-affirming Savage v. Benham, 

11 Ala. 49.)—Thompson and Wife v. Hunt, Adm’r................- 517 

8. But the act of February 11, 1850, so far modifies the act of 1843, as to 
destroy the final character of such decrees and render them interlocutory 
OMYis nc ccccsrcccecccvccsscncsoscescccscessis beewece's Gece cee e's 617 

9. When land is sold by an administrator under an order of the Court of 
Probate, it is bound for the payment of the purchase money until a de- 
cree is made divesting the legal title; and if the purchaser dies before a 
decree is rendered, the right which his heirs have to demand a legal title 
on the payment of the notes given by the deceased for the purchase mo- 
ney, is equitable assets of his estate, which neither the Court of Probate 
nor the Court of Chancery can direct to be appropriated to the payment 
of the notes in preference to the other debts of the estate-— Vaughan and 
Hatcher, Adm’rs., v. Holmes’ and West’s Heirs...............--ee008 598 

10, In such case, the Court of Probate, under the power conferred on it by 


I ink entice nei’ Xenn00gpe0 00000 nib weeded dace 2t'e wag 593 
11. When an infant legatee having an interest in the settlement of an estate, 
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is not represented before the court on final settlement, he may be made 

a party to the proceeding by petition, and have the decree reversed on 

error.—Collier’s Adm’r. v. Slaughter’s Adm’r................c000 ge OTl * 
12. A decree of the Court of Probate against an administrator in favor of 

“ the legal representative” of a distributee, is void for uncertainty —Kyle 

villian et Malls 5 sie ie se is cass oa oe Cestileets Sac wae bes 673 
13, Although such decree is void, yet the settlement may be regarded as evi- 

dence of a debt against the administrator, so as to authorize a recovery 

by the person entitled to receive it after he is judicially ascertained..... 678 
14. The failure to pay such a decree does not amount to a devastavit, so as to 

authorize an ection on the administrator’s bond, until after the person who 





is to receive it is judicially ascertained...............0 ccc eeeeees 673 
15. The limitation for writs of error from decrees of the Court of Probate, 
is three years.—Binford v. Binford...............0. eee ee ce ee eeee 682 


16. When a minor propounds his interest by petition to the Court of Pro- 
bate, and is made a party to a decree previously rendered, for the pur- 
pose of contesting its validity by writ of error, the entry making him a 
party relates back to the rendition of the decree, and he must sue out 
his writ of error within three years from the rendition of that decree... 682 

17. The act of February 11, 1850, confers upon a judge of probate power 
to “grant” a certiorari ; and when the writ is issued and signed by him, 
it is operative as his fiat, even if he has nv authority to issue it—Hatter 
TTY Uy rT ie er es 688 

18. A decree of the Orphans’ Court against an administrator, for the amount 
of which an action of debt on his bond is brought, bears interest from the 
time of its rendition.—Kyle v. Mays, use of Pond................... 692 


REDEMPTION OF REAL ESTATE. 

1. The statute of 1842, (Clay’s Digest 502,) authorizing the redemption of 
lands sold under execution, does not operate on a sale made since the pas- 
sage of that act, by the marshal, under an execution issued on a judgment 
of the Circuit Court of the United States for the Southern District of 
Alabama rendered in 1840.—Beck, Adm’r., v. Burnett............... 822 


RELEASE. 

1, Although it is not necessary,that a release should be delivered person- 
ally to a witness, in order to restore his competency, yet it is necessary 
that he should be apprised of its existence when his deposition is taken; 
and where the release is attached to the deposition by the commissioner, 
but there is no proof that the witness ever saw it or knew of its exist- 
ence, it is not sufficient to restore his competency.—Gray’s Executors v. 

DO iid iti Kaen ens stint ne nd ead pea seakan ane anceaaneey ane 262 

2. A release of one partner discharges his co-partner also............... 262 

3. When a debtor delivers property to one of his creditors to be sold, and 

the proceeds to be appropriated, first to the payment of his own debt, 
and the balance to a debt due another creditor, and the latter creditor 
brings suit against the former to recover this balance, the debtor may be 
rendered a competent witness for the plaintiff by a release—Loftin v. 
Leyton & Babtet.s..< cc... ccccscossccessestaces Pint s.0 dea siwer clone itll 540 


RENTS. 
1. A court of probate in this State can confer no authority on an administra- 
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tor or guardian to receive the rent of lands lying without the limits of 
the State; and his receipt of the rents being in his own wrong, the law 
implies an undertaking on his part to pay it to the persons who, in justice 
and equity, are entitled to it—Smith’s Ex’rs. v. Wiley............... 
2. Andif the land belongs to several tenants in common, each one may waive 
the want of authority on the part of the administrator or guardian, and 
maintain debt or indcbitatus assumpsit for his separate portion of the 


8. In debt on a vednatiing bond by a guardian, the defendant may set off his 
portion of rents received by the plaintiff, of lands lying without the lim- 
its of the State, belonging to the defendant and others as tenants in com- 


4. Where an estate is directed by the will to be kept together until the tes- 
tator’s youngest child becomes of age, (1845) and the administrator with 
the will annexed rents out the real estate, or cultivates it for his own ben- 
efit, he is chargeable with the rents on final settlement, although the ad- 
ministration commenced prior to the passage of the act of 1839, and al- 
though he failed to make final settlement at the time appointed by the 
will—Smith’s Distributees v. King, Adm’r.........:...cceeeeceeeee 

5. When the rent reserved is to be paid in specific articles, and the contract 
of lease does not fix their value, nor furnish a rule by which it may be 
ascertained by mere calculation, no recovery can be had on the common 
counts in assumpsit.—Eastland v. Sparks. ...........0.seeeeeeeeees 


RIPARIAN RIGHTS. 

1. In determining the riparian rights, as to reclaimed lands in the city of 
Mobile, of a proprietor claiming under a Spanish grant confirmed by act 
of Congress as a perfect title, where the lines of the grant by its terms 
extended to low water mark at its date, the line should be drawn from 
the termination of the river lines, as they existed at the date of the grant, 
perpendicularly to the channel of the river—Magee v. Doe ex dem. 
MTT WU cS cece bencctecaseevesesshectcoecrboeeete: 

. Where the Mobile river formed the eastern boundary of an incomplete 
Spanish grant, and the act of Congress confirming the grant was passed 
after the admission of Alabama into the Union, the lines of the grant 
could extend only to high water mark at that time.................. 


to 


ROADS. 

1. The record of the proceedings of the Commissioners’ Court in the estab- 
lishment of a road, must show upon its face every fact necessary to give 
the court jurisdiction ; a recital in the record, that “notice in all respects 
according to the statute was proven, by advertisement at the court house 
door and three other public places in the county,” does not show that the 
notice was given for thirty days, as required by the statute—Molett v. 
Bs we cccencanwodstpscrccccscronsqcbscpheccecscegepeetiocs 

2. An oath taken by the jury who are appointed to view and mark out the 
road, in the following words: “We do solemnly affirm, that we will 
impartially view and mark out said road, as named in said order to us 
directed, to the best of our skill and ability,” is not a substantial compli- 
ance with the requisition of the statute. (Clay’s Digest 507, §4.)...... 

3. When the jury who were appointed to view and mark out the road, are 
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also empanneled to assess the damages oceasioned by it to the persons 
through whose lands it passes, they should be sworn and charged with a 
view to the assessment of such damages, as directed by the act, (Ib. 507 
§ 5,) and the failure to do this is an irregularity fatal to the proceedings 
OY ILO... Si sivicewes-owow ewe eee UL Tis ue Mees eS Cee eI ASE 
When a person through whose lands a road passes, as established by the 
Commissioners’ Court, wishes to challenge jurors, the challenges must be 
made before the jury are sworn, and before they enter on their duties... 484 


SCIRE FACIAS. 


is 


to 


A seire facias to revive a judgment on which no execution issued ina 
year and a day, may be regarded as a suit on the judgment, so far as the 
plaintiff’s right to discontinue as to parties not served is concerned.— 
empen v. Sati SWB i. 65. 60s cei cis see cceeese 0 se cena pias 549 


. On seire facias to revive a joint judgment against two executors, if one 


of them is a non-resident, his name may be omitted out of the writ; or, 
if he is included in the writ, and not served with process, the plaintiff 
may enter a discontinuance as to him, and proceed to judgment against 
Ce SOPs eee aero trieeeee 549 


. Costs may be awarded against an executor, when a judgment against him 


tt ie cies iesmee COO OC EE LE 549 


. When a judgment nisi is rendered against a garnishee for failing to ap- 


pear and answer, a final judgment cannot be rendered against him, until 
a scire facias is duly “executed and returned” by the sheriff of the 
county in which he resides, or in which he was summoned.—Wood v. 


SET-OFF. 


a, 


2. 


A judgment against an administrator on a debt contracted by his intestate, 
is a good off-set in a suit instituted by him on a note payable to himself 
for the hire of a slave belonging to the estate-—Crabtree et al. v. Cliatt. 180 


. In debt on a refunding bond by a guardian, the defendant may set off his 


portion of rents received by the plaintiff, of lands lying without the limits 
of the State, belonging to the defendant and others as tenants in common. 
CE GEE WN Ch bb ssc cncecnentan ss 3,0 <n eacen aeniabansin 896 


. In an action against a defendant in his own right, he cannot set off a debt 


due to him as administrator or guardian, unless he has been charged with 
the debt on final settlement had in the Court of Probate before the issue 
of the writ.— White v. Word, Adm’r............ccccecceccecveces 442 


. The law of set-off is the same in equity as at law, unless there are some 


peculiar circumstances, or natural equity, growing out of the mutual trans- 
actions or condition of the parties, which would require the interposition 
of a court of equity, and which a court of law could not regard—Cave 
©; VER EDS a py oes is chp cow an ccages mis the akon ss acces .. 588 


SHERIFFS. 
1. 


An action of debt against a sheriff for money had and received, may be 
revived against his administrator—Chenault’s Adm’rs v. Walker...... 275 
Money in the hands of a sheriff collected under execution, when not more 
than sufficient to satisfy the debt and lawful costs, is the money of the 
plaintiff in execution, and the extent of the sheriff’s lien upon the fund, 
in case of a controversy, must be settled between him and the plaintiff. 275 
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3. Whenthennensebetadinnel enough to satisfy the debt ond, lawful 
costs, and the sheriff retains more than his lawful fees, the defendant in 
execution cannot, after paying to the plaintiff the balance of his debt al- 
lowing the sum appropriated by the sheriff, recover from the sheriff the 
amount unlawfully retained by him...............ceeeceeecseveees 

4. A sheriff may, by leave of the court, amend his return on an execution, 
pending a motion against him for failing to pay over the money collected 
Oy Maree elie. TAGMIOE oo 6's o:cicjnnle pais dveie'n 0kR ciinin cebiee tate oceans 

5. Since the passage of the act of 1848, a summary judgment under the act 
of 1819 cannot be rendered against a sheriff and his sureties, for his fail- 
ure to return an execution, although the notice of motion was issued be- 
fore the passage of the act of 1848.—Williams et al. v. McCurdy & Al- 


SLANDER. 

1. A female who is a resident of this State, whether a citizen or foreigner, 
may maintain an action of slander under the act of 1830, which makes 
“all words spoken and published of any female pevson of this State, 
falsely and maliciously imputing to her a want of chastity.” actionable in 
themselves.—Sidgreaves v. Myatt. ..........cececsssccccceccccees 

2. Inasuit under this act, the allegation in the declaration that plaintiff was 
chaste and in good repute, is inducement merely, and can only be put in 
issue by anappropriate plea; the general issue would not traverse it, except 
so far as to allow the defendant to introduce evidence of a want of chas- 


tity,in mitigation of damages...............ssecessssecscceceress 


SLAVES. 

1. If a slave throws off the authority of the master, puts himself in a hos- 
tile attitude towards him, resists his dominion and control by physical 
foree, evincing by his acts, while ina personal conflict with the master, a 
design to make that resistance effectual in escaping from his dominion 
and authority, the master has the right to employ such means, and so 
much force to any extent, as will be effectual to subdue him. But if the 
slave is not resisting the master by physical force, or by hostile acts, and 
is simply in a state of disobedience, without personal violence towards 
the master, then the latter can only administer such punishment as is ap- 
propriate to the case, without endangering life or limb.—Dave v. The 


2, The slave undoubtedly has the natural right of self-preservation or self- 
defence ; but in order to avail himself of this for the justification of his 
acts, he must not himself be a wrong-doer. If, in the perpetration of a 
wrong, he does an act which he might justify if he were in the right, the 
law will no more protect him on the ground of natural right, than it will 
amy OUher WHONG-OEP. .. 2... ccc ccccccccvcccccccccccigeccsovecs 

8. It seems, that malice is not a necessary ingredient of the cfienee denounced 
by the second section of the fifteenth chapter of the Penal Code (Clay’s 
Digest 472 § 2,) against a slave “who shall commit an assault with in- 
tent to killany white persom.”.......0..ccsceesccsecverceescenees 

4. When a slave, in a personal conflict with his master, resists his authority 
by. physical force, and in that resistance kills his master, he cannot reduce 
the crime from murder to manslaughter, by showing that in the com- 
mencement of the resistance he had no design to take life............ 
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5. If a slave stabs his master with intention to kill, while resisting his auth- 


ority in a personal collision with him, it is no justification of the act that 
the slave was impressed at the time with a reasonable sense of imminent 
0 a eet ee ee os 28 


. In this State, the presumption arising from color indicating African descent 


is, that the person is a slave; but this presumption, like all others, may 
be rebutted by proof, and the sufficiency of such proof is, in all cases, a 
question for the jury — Becton v. Ferguson. .............c0cce ee eeee 599 


. The presumption of slavery arising from color may be rebutted otherwise 


Sey peer ee GI oa ce vccccscrcctccccousercresenon? 599 


. A defendant may protect himself from a discovery and account, by a par- 


tial answer averring that complainants are slaves.—Bentley et al. v. 
PCRS SP re CTE Soda ids Coie nsese bite sne ctsenaveneen . 814. 


. Mutuality is an essential ingredient in all estoppels; and as a slave can 


neither be bound by a covenant, nor hindered by an estoppel, the law 
will not allow him to claim the benefit of an estoppel against another.. 814 


SPANISH LAND TITLES. , 


i, 


to 


When the boundary lines of a grant are fixed by the grant itself, the ques- 
tion as to what are these lines is purely one of law.—Magee v. Doe ex 
GE GT UE is Secava sen diwecnsvuntnebewes tacts 699 


. The plat or plan of the Collins survey, as corrected by Pintado, which 


accompanied the Orange Grove grant, was a part of the grant itself; 
and the grant is for all the lands included within the lines of this survey, 
extended without variation to the channel of the river, or low water 


. The Orange Grove grant having been confirmed by act of Congress of 


March 3, 1819, as a perfect title, courts of justice are bound by that ac- 
tion, to the extent of the recognition, and are concluded, at least in a col- 
lateral proceeding, from any injury which might have the effect of avoid- 
ing or impairing any rights which accrued under the act of confirmation. 699 


. The lines fixed by the corrected Collins survey, accompanying the Orange 


Grove grant, are obligatory on the United States and all claiming under 
them since the act of confirmation, and cannot be impeached or changed 
by any evidence tending to show that these lines were incorrectly loca- 
ted, either by mistake or fraud on the part of the Spanish Government 
or its officers, prior to the date of the grant...............eeeeceeee 699 


. In determining the riparian rights, as to reclaimed lands in the city of 


Mobile, of a proprietor claiming under a Spanish grant confirmed by act 
of Congress as a perfect title, where the lines of the grant by its terms 
extended to low water mark at its date, the lines should be drawn from 
the termination of the river lines, as they existed at the date of the grant, 
perpendicularly to the channel of the river...........eeeeeeeeeeeees 699 


. Where the location and survey of an incomplete Spanish grant, made un- 


der the provisions of the act of Congress confirming it, recognizes and 
adopts one of the lines of another grant, as one of its boundary lines, 
and the parties agree to such survey and location, the grantees and the 
United States are mutually bound and estopped by it from disputing that 


. Where the Mobile river formed the eastern boundary of an incomplete 
Spanish grant, and the act of Congress confirming the grant was passed 
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8. 


9. 





after the eluted of sibuen into the ade the lines of the grant 
could extend only to high water mark at that time.................. 699 
The act of Congress of March 3, 1841, entitled “an act for the relief of 
the heirs of Miguel Eslava,” was intended to furnish them and their ad- 
verearies, Hunt and Gazzam, with the evidence of a legal title, so that 
each party might have a standing, prima facie, in court, and thus be en 
abled to settle the question at issue between them by a judicial determi- 
nation.—Eslava’s Heirs v. Bolling & Bolling...........00..seeeceees 721 
A grant made by the Spanish authorities after the treaty of St. Ildefonso, 
‘of lands situated within the territory of Louisiana, is void, although 
Spain had the actual possession of the province at the time of the grant. 721 


10. The report of the register and receiver on Eslava’s claim, under the pro- 


1 


_ 


visions of the act of Congress of March 2, 1829, and the confirmation 
thereof by the act of March 3, 1841, does not conclude the question of 
possession as between Eslava’s heirs and Hunt and Gazzam, but leaves it 
open to be controverted between them. .............ceeeeeeceeeees 721 


. A void Spanish grant, accompanied by possession, and a survey of the 


land after the passage of the act of Congress of March 26, 1804, prohib- 
iting such surveys, confer no title whatever on the claimants, when con- 
sidered in the courts of justice, unless their possession is sufficient to 
bring them within the act of March 2, 1829, and create no obligation on 
the United States to recognize their claim................seeeeeees 721 


12, When a claim to land is confirmed by the government, as a mere matter 


of favor to the grantee, prompted by a sense of moral duty, without any 
strict legal obligation, Congress has the undoubted right to prescribe the 
terms on which the title will be conferred, and to declare the effect of the 
confirmation as against other antagonistic claims................. eg, ee 


STATUTES, CONSTRUCTION OF. 


1, 


When a statute specifies a time within which a public officer is to per- 
form an official act regarding the rights of others, it is merely directory 
as to the time within which the act is to be done, unless from the nature 
of the act, or the phraseology of the statute, the designation of the time 
must be considered a limitation on the power of the officer ; and a fortiori, 
this rule applies to public interests.—Walker et al. v. Chapman, Gover- 
is echt boa adt Haste badd cinema ede vivodndy:s.c ¢c'040dii«¥e 116 


. The act of the Legidhatene of South Carolina, passed in 1841, making it 


illegal to provide by will or deed for the manumission of slaves, cannot 
affect the rights of a legatee who received the possession of the slaves be- 
queathed to him frora the executor in South Carolina, and brought them 
to this State, before the passage of that act, the provisions of the will 
being then valid by the laws of South Carolina—Hunter, Executor, v. 
in ciatinke tots 0+ 6540-00 ppd nip desberstibhase's Wei. eneepne 329 


. The general rule is, that when a statute requires service for a fixed num- 


ber of days, the mode of computation is, to include the day of service, 
and to exclude the other; but when it requires a number of entire days, 
both must be excluded—Garner & Nevill v. Johnson................ 494 


. A writ issued on Wednesday is properly returnable to a term of the court 


commencing on the following Monday........ bib cota sp ePeb isch 494 


. In the construction of statutes, a word which has two significations nae 


ordinarily, receive that meaning which is generally given to it in the com- 
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munity; but when this construction would contravene the manifest in- 
tention of the legislature, we must depart from this rule, and give effeet 
to the intention.—Favers v. Glass. ........ 0.0. cceesceseceeecceees 621 


6. A vehicle with four wheels, drawn by oxen, suited to the ordinary pur- 


poses of husbandry, and employed in the same uses to which carts, in the 
common acceptation of the term, are appropriated, is protected from 
levy and sale by the statute which exempts “ one horse or ox cart” from 


CO ee OE om A ee id eh a ah a SEB ES i eS J geenbel 


SUMMARY JUDGMENTS. 


Ve 


In all summary proceedings by motion, the judgment, whether by default 
or otherwise, must show affirmatively every fact necessary to give the 
court jurisdiction; and when the statute requires a certain notice to be 
given, the record must show that notice was given for the time, and in the 
manner required.—Arthur et al. v. The State. ...........eeeeeeeeees 61 


. But when the statute, under which the proceedings are had, does not, in 


terms, require notice to be given for a certain number of days, or is silent 
in respect to notice, it will be sufficient, if the judgment entry shows that 
due or reasonable notice was given to the defendant. ...............0+ 61 


. In summary proceedings under the act of 1820, against a tax collector, 


the notice which is substituted for a declaration need not contain every 
matter which is necessary in a declaration ; if the notice is issued by the 
Comptroller, and alleges that the defendant first named was the tax col- 
lector of a certain named county for a particular year—that he failed to 
pay into the State treasury, within the time prescribed by law, a specified 
amount of money, which was the balance of the taxes collected by him 
as such collector—that the other defendants were his securities upon his 
official bond, the date and amount of which are stated, and which, it is 
alleged, was payable, conditioned and approved, as required by law; 
and states that the motion will be made at a specified term of the Circuit 
Court, by the Attorney General, in the name of the Governor, for the 
use of the State,—it is sufficient, although the facts are not stated with 
that degree of technical precision and fulness which is required in a de- 
claration— Walker et al. v. Chapman, Governor, &e..... ........... 116 


. When the caption of the notice is: “Comptroller's Office, State of Ala- 


bama,” it is a sufficient compliance with the constitutional requisition 
that ali process shall be in the style of the State of Alabama......... 116 


. Although the act of March 6, 1848, (Pamphlet Acts, page 8 § 18,) applies 


only to defaults committed under it, and not to those committed before 
its passage, yet the Cireuit Court of Montgomery county has jurisdiction 
of a motion for a summary judgment against the tax collector of another 
county, either under the act of March 3, 1848, (Ib. page 114,) or that of 
Febuary. 90, 1000;:(1D. page 141,). 6. 2. occ ces ceesoaiccdsase cpa e 116 


. The act of 1820 remains in full force as to all defaults or delinquencies of 


tax collectors occurring prior to the passage of the act of March 6, 1848, 
and gives fifteen per cent. damages, as well as interest, on the amount of 
Rae i instep eas 0s 44,06 pt tne Phesie Ve vines +0540 Sh bales tae 116 


. When the motion is discontinued as to those defendants upon whom the 


notice has not been served, and continued as to the others, the former 
may appear at any subsequent stage of the proceedings, and their ap- 
pearance will cure the discontinuance; and judgment may then be ren- 
dered against all the defendants. ..........cccccesccccevcvccsceccs 116 
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. Since the passage of the act of 1848, a summary judgment under the 











act of 1819 cannot be rendered against a sheriff and his sureties, for his 
failure to return an execution, although the notice of motion was issued 
before the passage of the act of 1848.— Williams et al. v. MeCurdy & 
RA GTEC Vets RNe ees eee 


SURETIES. 


i. 


to 


ao 


Where the surety assents to an extension of time to the principal debtor, 
he is bound by his contract as altered; but a subsequent extension of 
time, for a valuable consideration paid the creditor by the debtor, without 
his assent, discharges him.—Gray’s Executors vy. Brown.............. 


. The plea of usury is a personal privilege, intended for the benefit of the 


borrower; but his surety, or an accommodation endorser, may also take 


EM Na ciate 5 die We Snes cncaseBh'onodpoets tances ivaes 6 


. When a creditor has in his possession money or property of the principal 


debtor’s, which he may rightfully retain and appropriate to the satisfac- 
tion of his debt, without violating any duty or subjecting himself to an 
action, and, instead of retaining it, he suffers it to pass into the hands of 
the principal, the surety is thereby, to that extent, discharged.—Perrine 
SEI OE PEIN, oc eiencccnns scceepansssscpcssscsce 


. The act of 1841 amending the charter of the Fireman's Insurance Compa- 


ny of Mobile, (Acts of 1840-41, p. 18,) makes it, optional with the Com- 
pany to prohibit the transfer of stock by stockholders who are indebted 
to it; but until that option is made, no lien is created upon the stock of a 
stockholder, and consequently no right to retain it for the satisfaction of 
debts due.—Perrine v. Fireman’s Ins. Co. of Mobile................. 


. If the Company does not actually fix its lien upon the stock of a stock- 


holder who is its debtor, by refusing to permit its transfer, and no requisi- 
tion is made upon the Company by the surety, to refuse to permit its 
transfer for his protection, the Company may allow the transfer to be 
made, without losing any right against the surety........... .2eeeees 


. A surety who pays the debt of his principal, is subrogated to all the cred- 


itor’s rights, so far as regards the securities and equitable remedies held 
by him for the payment of the debt; but he stands in no better position 
than the creditor himself oceupied.—Colvin et al. v. Owens........... 


TAX COLLECTORS. 


_E 


In summary proceedings under the act of 1820, against a tax collector, 
the notice which is substituted for a declaration need not contain every 
matter which is necessary in a declaration; if the notice is issued by the 
comptroller,-and alleges that the defendant first named was the tax col- 
lector of a certain named county for a particular year—that he failed to 
pay into the State treasury, within the time prescribed by law, a speci- 
fied amount of money, which was the balance of the taxes collected by 
him as such collector—that the other defendants were his securities upon 
his official bond, the date and amount of which are stated, and which, it is 
alleged, was payable, conditioned and approved, as required by law; 
and states that the motion will be made ata specified term of the Circuit 
Court, by the Attorney General, in the name of the Governor, for the 
use of the State,—it is sufficient, although the facts are not stated with 
that decree of technical precision and fulness which is required in a de- 
claration.— Walker et al. v. Chapman, Governor. .............00e000: 
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plies only to defaults committed under it, and not to those commhitéed 
before its passage, yet the Circuit Court of Montgomery county has juris- 
diction of a motion for a summary judgment against the tax collector of 
another county, either under the act of March 3, 1848, (Ib. page 114,) or 
that of February 29, 1848, (Ib. page 141.). 022... 0... cece eee eee wees 116 


. The statute of limitations which provides (Clay’s Digest 481 § 34,) that 


no person shall be prosecuted for any fine or forfeiture under any penal 
statute, unless the prosecution is instituted within twelve months after 
the fine or forfeiture is incurred, does not apply to summary proceedings 
against a tax collector under the act of 1820, for failing to pay over 


The act of 1806, (Clay’s Digest 243 $ 3,) confers no power upon the Comp- 
troller of Public Accounts to receive payments of a tax collector of the 
taxes collected by him; a payment to the Comptroller is therefore unau- 
i hn SOTO E STEP ETE NETL PELE Eee Ta Te er ee 116 


. An official bond executed by the tax collector of Mobile county before 


the passage of the act of February 5, 1846, which imposed a tax on 
steamboats, covers taxes collected by him under that act.............. 116 


. The act of 1820 remains in full foree as to all defaults or delinquencies of 


tax collectors occurring prior to the passage of the act of March 6, 1848, 
and gives fifteen per cent. damages, as well as interest, on the amount of 
i A ee er Eerie eee eee COME mer re 116 


TRESPASS. 


x 


Tn trespass vi e¢ armis for injuries to the person, the defendant may intro- 
duce the record of a prosecution for felony pending against him, and 
show by parol proof that the indictment and the civil action are founded 
on the same transaction.—Blackburn v. Minter..............2e+eee08 613 


. The master is not responsible in trespass for injuries to stock committed 


by his slaves, under the direction of his overseer, of which the master 
was ignorant, and which he neither authorized nor directed—Lindsay vy. 


TRIAL OF THE RIGHT OF PROPERTY. 


iI 


3. 


If plaintiff in execution dies, pending a trial of the right of property un- 
der the statute, the proceeding may be revived in the name of his per- 
sonal representative—Gayle v. Bancroft’s Adm’r. ........5...0-e000- 316 


2. When the affidavit is made by an agent of the claimant, in which, whether 


through accident or design, the christian name of the plaintiff in exeeu- 
tion is incorrectly stated, the claimant cannot take advantage of the error 
by declining to join in an issue with the plaintiff in execution, when the 
error is apparent from an inspection of the bond, the execution and the 
endorsement thereon, which, for this purpose, may be regarded as parts 
of one transaction; but the court may compel him to join in an issue, or 
suffer the consequences of a default... ........... cece cece cece eens 316 
When the claim suit has been pending for several years, and a judgment 
has been rendered against the claimant, which is reversed on error in the 
Appellate Court, the claimant is estopped by the record from disclaim- 
ing ; if he has been really ignorant of the proceedings carried on in his 
name, and if his remedy is by disclaimer, the court is not bound to no- 
tice his disclaimer, unless he also avers his ignorance of the previous pen- 
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deney of the suit, and the want of authority « on the part of the attorney 
who had appeared in his name... ..........00 cece cece cece cece eewees 
4. A motion to qnash the bond, when made at the trial by the obligors after 
the pendency of the suit for several years, is addressed entirely to the 
Oe ee TEPTESE LET ELLTEE ESTEE EE LLL 
5. So also, it is discretionary with the court, to allow an amendment of the 
title of the ease, as prefixed to the issue, by adding the name of another 
defendant in execution, so as to make it correspond with the execution, 
after the trial has been commenced... .........2005. ceeeeeceeeeres 
6. The execution is competent evidence for the plaintiff on the trial of the 
claim suit ; and the admission of the affidavit and bond is not an error for 
which the judgment will be reversed, although the affidavit was made by 
an agent, and the claimant is not one of the obligors in the bond....... 
7. The declarations of the defendant in execution, in whose possession the 
property levied on is found, when made at the time of the levy, are com- 
petent evidence to show the nature or character of his possession ; and 
when the record does not show what his declarations were, the Appellate 
Court will not presume that any injury was done to the claimant by al- 
lowing a witness to be asked, and to answer, what the defendant said at 
the time of the levy as to his possession. ...........0.esseeeseeeees 
8. A stranger to an attachment suit, who has replevied the property at- 
tached, cannot, after the rendition of judgment against the defendant, and 
a demand of the property on the bond, interpose a claim to the property 
under the statute, without having first surrendered it to the sheriff ac- 
cording to the condition of his bond—Braley v. Clark...............- 
The condition of a replevy bond can only be complied with, after a judg- 
ment has been rendered against the defendant in attachment, by a delive- 
ry of the property to the sheriff on his demand; and if the bond is re- 
turned “forfeited” on account of a failure to deliver the property, the 
statute gives the plaintiff in attachment a right to a fi. fa. against all the 
obligors, without any further action of the court.—Cooper v. Peck & 


ad 


10. On a trial of the right of property in slaves, which are shown to have 
been bid off by the defendant in execution at an administrator's sale, and 
a note for the purchase money given by him and claimant, and another 
as surety, proof of a request by claimant of said surety that he might 
be included in a deed of trust which said surety was about to take from 
said defendant to secure the payment of said note, is admissible evidence 
for the plaintiff—Allen v. Smith... ............00e cece ee cceneeeees 
11. As the plaintiff in execution sueceeds only to the rights of the defendant, 
any declaration of the claimant which would be admissible evidence for 
himself in a suit between him and defendant, is also admissible for him 
on the trial of the claim euit., ... 0.00.6 cede cscdeweccnecsccsecmen’ 
12. A liability for costs incurred by the claimant, in a trial of the right of 
property, forms a sufficient consideration to support a promise by the de- 
fendant in execution to indemnify him against it, when the claimant inter- 
posed the claim as trustee for the defendant’s wife, at his request, and the 
suit was unsuccessful in consequence of some fraud in the deed under 
which he claimed, but to which he was not originally a party—Brooks 
CE cir cient me ynininds «dealewialenne «hb tn soar eie 
13. On atrial of the right of property in slaves, the declarations of the de- 





816 


316 














INDEX. 899 
fendant in execution as to his intention in removing them beyond the lim- 
its of the State, made one or two days before their removal, are too re- 
mote from the actual removal to form part of the res geste, and are there- 
fore not admissible evidence for the plaintiff—Newcombe v. Leavitt... 681 
14, Declarations of the defendant in execution showing a fraudulent intent 
on his part, are not admissible evidence against the claimant, unless he or 
some one through whom he claims was connected with the fraud....... 6381 
15. A motion to quash a bond given for the trial of the right of property, 
made by some of the obligors, is addressed to the discretion of the court, 
and its refusal to quash is not revisable on error.—Gayle & Riggs v. Ban- 
ih 5 OO ines bu sa Winns Hes ritins sas dwee's cows iae 648 


TROVER. 

1. Possession and the right of possession, accompanied by a lien for money 
advanced, entitles the plaintiff to recover in detinue or trover against the 
sheriff who disturbs his possession by levying an attachment on the cot- 
ton, as the property of the defendant in attachment to whom the advan- 
ces were made.—Bryan v. Smith. ..........0.c cece ccccceccceeecs 534 

2, A contract for the sale of cotton, the greater part of which is ungathered, 
to be delivered to the purchaser. at a specified place, as soon as it can be 
gathered and ginned, is executory in its character, and does not vest the 
title to the cotton in the purchaser, so as to enable him to maintain trover. 
ics esi nee ves PEERED ee Te Te ee 675 


TRUSTEES AND CESTUIS QUE TRUST. 


1, Where the defendant in execution had conveyed his property by deed of 
trust, and both he and the cestui gue trust, knowing that the sheriff had 
advanced the money on the execution, afterwards assented to a sale of 
the trust property under an alias fi. fa. for the purpose of refunding to 
the sheriff the amount advanced by him, at which sale the trustee himself 

ibecame the purchaser, equity will protect the trustee, against the suit of 
the cestui que trust, to the extent of the purchase money advanced by 
him.—Houston et al. v. Crutchfield’s Adm’r. ..........c.ceeeeeeeees 76 

2. But the trustee’s equity extends only to his protection, and if he re-sells 
the property at an advanced price, the profit enures to the benefit of the 
ee Ree Se een eel ee ne eee ae TY 16 

3. The widow of the defendant in execution is a competent witness for the 
trustee, when a bill is filed against him by the cestui que trust, to prove 
that the latter, with full knowledge that the sheriff had advanced the 
money on the execution, assented to the sale of the property under an 
alias fi. fa., for the purpose of refunding to him the amount thus ad- 
COS 5 5 HINGES Bed oy dive ccc coed obs Bees ave Mb ewe Ses 16 

4, When a bill is filed by a married woman against her trustee and certain 
judgment creditors of her husband, to reform a deed alleged to have been 
intended to convey the property in trust for her sole and separate use, 
and to appoint another trustee, and decrees pro confesso are taken against 
all the defendants except the trustee, who answers that he knows nothing 
about the alleged mistake, the clear and direct testimony of one witness 
is sufficient to authorize the reformation of the deed—Godwin et al. v. 
Wii abc 06 sng 0 <4 ge en nelen cae 60x 04, c0nt ESET Y we 553 

5. In such case, the trustee, after having taken on himself the execution of 
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the trust, cannot allege fraud in the execution of the deed, asa defence 
against the relief sought by the bill. ............. 00.0 e eee ceeeeeeee 553 


USURY. 


z. 


9 
“~e 


The plea of usury is a personal privilege, intended for the benefit of the 


borrower ; but his surety, or an accommodation endorser, may also take 


advantage of it—Gray’s Executors v. Brown. ..........sseeeseeeees 262 
The question of usury is not affected by taking separate notes for the prin- 
cipal and interest, and renewing the latter yearly..................4. 262 


VARIANCE. 


Z, 


When the declaration sets out a note payable “one day after date,” and 
the note offered in evidence is payable “one day after,” the word “date” 
being omitted, the variance is immaterial, and the omission will be sup- 
plied by intendment.— White v. Word, Adm’r..............eeeeeee: 442 


VENDOR AND VENDEE. 


1. 


to 


~T 


When a party enters into the possession of land under an executory con- 
tract of purchase, and fails to comply with the terms of the contract on 

his part in the payment of the money, the vendor may bring ejectment _ 
against him to recover the possession, and he cannot dispute his vendor's 
title, nor set up an outstanding title to defeat the recovery —Seabury v. 
PUNO US ME so 50 05 2 sc cs cnc cepecnccscussececesccossnes 207 


. In such case, the possession of the vendee is not adverse to his vendor, 


and the latter may therefore convey the title to another be fore he has re- 
gained the actual possession; and if his alienee is put to a suit for the 
recovery of the premises, he has the right to take them free from any 
charge for improvements made by the tenant...............0. 0.000% 207 


. When the vendee has entered under an executory contract of purchase, 


which he fails to comply with in the payment of the purchase money, 
the vendor may, at his election, either treat him as a tenant, and redover 
for the use and occupation of the land, or as a trespasser, and eject him 
by suit ; and in neither case is the vendee entitled to notice of his ven- 
dor’s election, other than that given by the process of the court when 
legal proceedings are commenced. ............ cece eeceeeenseeees 207 


. After the death of the vendor in such case, his executors succeed to his 


right of election, when the will confers upon them the right to sell the 
real estate, and the possession of the tenant is subjected to their title; 
their alienee also is entitled to all their rights against him............ 207 


. A party who seeks the rescission of a contract on the ground of fraud 


must act with vigilance and promptness on the discovery of it, by an 
offer to return the property within a reasonable time, if the parties live 
at a distance from each other ; or by an actual redelivery of it, or a ten- 
der with a view to a redelivery, if they reside near each other, and the 
property is susceptible of easy transportation.—Dill, Guardian, v.Camp. 249 


. If the vendee retains the possession of the property, after an offer to re- 


turn, or a tender with a view to redelivery, he is merely the bailee of 
the vendor, and must avoid the use or employment of the property in 
any manner inconsistent with the vendor’s rights. ...............20.- 249 


. These rules apply with equal force to contracts of hire............... 249 
. When the vendee brings assumpsit to recover money paid on a contract of 


purchase, in the absence of all proof as to the terms of the contract, 
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the court cannot assume that the retention of possession by the plaintiff 
was inconsistent with his right to rescind, or that an offer to return the 
premises was indispensable to the exercise and perfecting of that right.— 
ee CR ina ict tie wbed edt in oie cr heCR Ss 
9. And in such case, it is error to instruct the jury that certain acts of the 
defendant might be regarded by them as evidence of a violation of the 
contract on his part, or such a repudiation of it as would justify its aban- 
donment by the plaintiff ...... Fiolk Jove Wiss 3045s Se LUU aes Oh HST 
10. The vendor's intention to abandon the contract will not justify the ven- 
dee in treating it as at an end, so as to enable him to sue for the purchase 
money which he has paid............ bniee Sen bwnee es sbusieceree’d due 
11. If the vendor, during the negotiation for the sale, makes a fraudulent 
representation in relation to a material fact, and one on which the vendee 
has a right to rely, and the latter is thereby misled to his prejudice, the 
vendor is responsible in damages.—Pritchett v. Munroe.............. 
12. In most cases, if the vendor, at the time of making the contract, discloses 
all that he knows in relation to the subject matter of the sale, the pur- 
chaser cannot be deceived or misled, and no recovery can be had ; but if 
the vendor makes a false representation during the negotiation, it is a 
question for the determination of the jury, whether the effect of it on 
the mind of the vendee is done away by the vendor’s subsequent disclo- 
sure of all that he knows in relation to the subject of the contract. ..... 
13. A bill filed by a vendor of lands, alleging that the purchase money was 
to be paid out of the proceeds of certain mills situate on the lands, and 
that the vendees had received enough to pay the purchase money, and 
asking an account of the proceeds received, is without equity, complain- 
ant’s remedy being complete at law-—May v. Lewis et al............. 
14. Chancery may enforce a vendor's lien for the purchase money, when his 
bill alleges that he retained the title in himself as a security for the pur- 
chase money, that the purchase money is due, and that the purchasers are 
SS cnareeihiaaessAcnnkeneds? Kb aneeconitnaiestiensinaans 
15, If a subsequent purchaser is put in possession of such facts concerning the 
title of the vendor as would cause a prudent man to make further inquiry 
before completing his purchase, he cannot invoke the statutes of registra- 
tion against a prior bona fide purchaser for valuable consideration, but is 
chargeable with the notice required by the statute, and entitled tu no pro- 
tection.—Center v. P. & M. Bank et al. ...........-eeeeees aasiialisidiea 


WILLS. 

1. The first clause of a will, after an absolute bequest of certain specific prop- 
erty to the testator’s wife, was as follows, viz: “That she may havea 
comfortable support and maintenance, I give her the tract of land on 
which I now live, together with all my property of every kind whatsoever 
that I may die possessed of, for her use, during her natural life,” &e. A 
subsequent clause was in the following language: “I give and bequeath to 
my niece, Ann Finley, my negro boy Franklin, to her and her heirs for- 
ever, and also my negro girl Peggy, until she arrives at the age of twen- 
ty-five years, at which age she is to be emancipated,” de. Held: 

That Ann Finley took a vested remainder in the slaves bequeathed to her, 
limited upon the life estate of the testator’s widow.—Hunter, Ex’r. v. 
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2. On the trial of an issue devisavit vel non, to test the validity otra” 


leged to have been obtained by fraud and undue influence on the part of 

the testator’s wife, and in which she was the principal legatee, proponent 

proved a conversation between testator and the witness had two days 

before the will was made, in which testator spoke of his slaves giving him 

a great deal of trouble, and said that he did not know what to do with 

them; witness advised him to give one to each of his children, which he 

refused to do, saying “that his sons-in-law should never have any of his 

property, and as to his daughters, as they had made their bed, so they 

must lie.” He then offered to prove declarations of the wife, made in 

this conversation, to the effect that she wished her husband to make a will 

different from the one propounded, and which should make provision for 

his daughters. Held: 

That these declarations were not admissitle to sustain the will——Roberts, 
Be MT tert Te Teak 490 

3. The proponent of a will is an incompetent witness to euitin it, and cannot 

render himself competent by renouncing as executor—Gilbert v. Gilbert. 529 


4. Undue influence must be such as, in some measure, destroys the free 


agency of the testator, and prevents the exercise of that discretion which 
the law requires in relation to every testamentary disposition; it is not 
enough that he is dissuaded by solicitations or argument from disposing 
of his property as he had previously intended ; it must be equivalent to 
moral coercion, and constrain the testator to do that which is against his 
will, but which, from fear, the desire of peace, or some other feeling, he 
is unable to resist........ Sis pide ApS owediddbeedobieweds Posies oso VEE 529 
5. In determining the question of undue influence, the fact that the will makes 
_ an unnatural disposition of the property—the physical and mental condi- 
tion of the testator at the time the influence is exerted—the relative po- 
sition of the testator and the person exerting the influence, and the mo- 
tives of the latter, as deducible from interest to himself, or from affection 
or animosity to others, may all be proper circumstances to be taken into 
Se eS An ae Ea ey SPT SLE Pae re bk APS i 529 


6. Acts and declarations of the testator before the publication of his nuneu- 


pative will, and his expressions at the time of its execution, tending to 
show a paternal feeling and affection towards a child for whom the will 
made no provision, are admissible evidence for the contestants......... 529 
7. So, also, acts of officious intermeddling, harrassing and annoying to a dying 
man, or evinecing a purpose to hurry him on to the act, without giving him 
time to deliberate, are admissible evidence against the will... .. asllee ss 529 
8. But testimony showing that two of the testator’s relatives who resided 
in the same neighborhood with him, had never heard of the will until a 
short time before it was offered for probate, is not admissible, either as 
tending to show that undue influence was exerted, or that no such will 
was in fact made....... CTTW SS ORES OIE ON TEA 529 
9. A paper in the handwriting of the deceased, purporting to be his last will 
and testament, but without date, signature or attestation, cannot be ad- 
mitted to probate as a testament, upon procf that it was found among 
the decedent’s papers after his death, and in connection with it a memo- 
randum in his handwriting, containing a schedule of his debts and sugges- 
tions for the management of his estate; that the decedent was a lawyer, 
@ cautious and prudent map, not disposed to communicate to people gen- 
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errally his views and plans for the management of his affairs, and not apt 
to change any views or opinions which he had deliberately reduced to 
writing ; that he had approved of a similar will, made by his brother-in- 
law about two years previously ; that the paper was written in May, and 
a few days afterwards decedent was taken sick and confined about two 
weeks, after which he partially recovered, and was able to attend to busi- 
ness for two or three weeks, when he relapsed, and after a confinement of 
sixteen days died, in a congestive chill, on the Ist of August; that the re- 
sult of his case, in the opinion of his attending physician, was unexpected 
to him up to the time of the chill, and after that he was unable to attend 
to business.—Boling’s Heirs v. Boling’s Executor. ..........++.+0++0+ 826 


| WITNESS. 
ue 


To render a witness competent to testify to the general character of the 
accused, it is not necessary that he should know what a majority of his 
neighbors said or thought of him, nor that he should have heard some one 
say what a majority of them said or thought of him; the only test of his 
competency is, whether he knows the general character of the accused 
among his neighbors or those acquainted with him.—Dave v. The State.. 23 


. The widow of the defendant in execution isa competent witness for the 


trustee, when a bill is filed against him by the cestué que trust, to prove 
that the latter, with full knowledge that the sheriff had advanced the 
money on the execution, assented to the sale of the property under a 
Ji. fa., for the purpose of refunding to him the amount thus advanced.— 
Houston et al. v. Crutchfield, Adm’r... 0... 0... cece cee cee cee eens 76 


. A distributee of an estate who has released and abandoned all interest 


therein, which release has been entered of record, is a competent witness 
for the administrator, to prove an advancement to another distributee— 
gt  PTTTITTITTITT TET ee 283 


. Although it is not necessary that a release should be delivered personally 


to a witness, in order to restore his competency, yet it is necessary that 
he should be apprised of its existence when his deposition is taken ; and 
where the release is attached to the deposition by the commissioner, but 
there is no proof that the witness ever saw it or knew of its existence, it 
is not sufficient to restore his competency —Gray’s Ex’rs. y. Brown..... 262 


. A release of one partner discharges his co-partner also. ............245 262 
. A general objection to the testimony of a witness when his deposition is 


taken, does not raise the question of incompetency by reason of interest, 
Te TT eee ETT LELE ESTEE 262 


. An objection to a deposition on account of the interest of the witness 


cannot be raised for the first time when offered on the trial, if the party 
objecting knew that he was interested when the deposition was taken; 
but if the objection is made as soon as may be after the interest is dis- 
le hon dacs ss tn cpesane CERRO coos 262 


. The proponent of a will is an incompetent witness to sustain it, and ean- 


not render himself competent by renouncing as executor.—Gilbert v. 


. An agent of a commission merchant who receives commissions on all the 


cotton which he procures and ships to his principal, is a competent wit- 
ness for the latter, in a suit concerning the title to certain bales of cotton, 
which the agent had procured and shipped, and on which he had received 
his commiasions.—Bryan v. Smith. ............0ecee eee eeseeeenees 
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10. The defendant in attachment is a competent witness for his commission 


11. 


12. 


18. 


14. 


merchant, in a suit*brought by the latter against the sheriff to recover 
certain bales of cotton, which he had seized under attachment, as the 
property of the defendant therein, and which the defendant had previ- 
ously assigned to his commission merchant. ..............000.0.008: 
When a debtor delivers property to one of his creditors to be sold, and 
the proceeds to be appropriated, first to the payment of his own debt, 
and the balance to a debt due another creditor, and the latter creditor 
brings suit against the former to recover this balance, the debtor may be 
rendered .a competent witness for the plaintiff by a release —Loftin v. 
Sao 068i ITI ERO oa EU TRUE Beso os SESE CE 
When there is a conflict in the testimony of two witnesses which cannot 
be reconciled, regard must be had, in determining which one is mistaken, 
to the capacity of the witnesses, their respective opportunities of know- 
ing the facts to which they depose, and the nature of the facts deposed 
to, as calculated to impress themselves with more or less force on the 
memory.—Hitt and Wade v. Rush et al...............ceeeeee ences 
When the witnesses are put under the rule, and one of them remains in 
court during the examination, without the knowledge of the party for 
whom he was summoned, it is discretionary with the court to allow him 
to be examined.—Sidgreaves v. Myatt........ Ghia Piine con ob wos ays 
Where the evidence of a deceased witness is offered, the substance of his 
whole testimony must be proved; if any parts of it are irrelevant, the 
court may reject them, but the witness cannot determine upon the rele- 
vaney of the portions which he omits to prove—Magee v. Doe ex dem. 
I 60k cheats denieduives staal nih sinkeberbarian esiesien 
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